^ 

^^^1^ 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


^ 


1.0 


I.; 


11.25 


Ijo   "^     IBB 

■^  Itt    12.2 

114    11.6 


6" 


7 


HiotograiM: 

Sciences 

Corporation 


23  WIST  MAIN  STIEiT 

WIBSTIR.N.Y.  I4SI0 

(7t 6)  •73-4503 


CIHM/ICMH 

Microfiche 

Series. 


CIHM/ICMH 
Collection  de 
microfiches. 


Canadian  Institute  for  Historical  Microreproductions  /  Institut  Canadian  de  microreproductions  historiques 


Technical  and  Bibliographic  Note>8/Note8  techniques  et  bibliogrsphiques 


The  institute  has  attempted  to  obtain  the  best 
original  copy  available  for  filming.  Features  of  this 
copy  wh^nh  may  be  bibliographically  unique, 
which  may  a!ter  any  of  the  images  in  the 
reproduction,  or  which  may  significantly  changa 
the  usual  method  of  filming,  are  checked  below. 


D 


D 


D 
D 


D 

D 


D 


D 


Coloured  covers/ 
Couverture  de  couieur 


I      I    Covers  damaged/ 


Couverture  endommagie 


Covers  restored  and/or  laminated/ 
Couverture  restaur6e  et/ou  pellicui6e 


I      I    Cover  title  missing/ 


Le  titre  do  couverture  manque 

Coloured  maps/ 

Cartes  gdographiques  en  couieur 

Coloured  ink  (i.e.  other  than  blue  or  black)/ 
Encre  de  couieur  (i.e.  autre  que  bleue  ou  noire) 


I      I   Coloured  plates  and/or  illustrations/ 


Planches  et/ou  illustrations  en  couieur 

Bound  with  other  material/ 
Relii  avec  d'autres  documents 

Tight  binding  may  cause  shadows  or  distortion 
along  interior  margin/ 

La  re  liure  serr6e  peut  causer  de  I'ombre  ou  de  la 
distortion  ie  long  de  la  marge  int6rieure 

Blank  leaves  added  during  restoration  mjy 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certaines  pages  blanches  ajout6es 
lors  d'une  restauration  apparaissent  dans  le  texte, 
mais,  lorsque  cela  Atait  possible,  ces  pages  n'ont 
pas  6x6  film6es. 

AdditionrI  comments:/ 
Commentaires  supplAmentaires; 


L'Fnstitut  a  microfilm^  le  meiileur  exemplaire 
qu'il  lui  a  M  possible  de  se  procurer.  Les  details 
de  cet  exemplaire  qui  sont  peut-Atre  uniques  du 
point  d3  vue  bibliographique.  qui  peuvent  modifier 
une  image  reproduite,  ou  qui  peuvent  exiger  une 
modification  dans  la  m^thode  normale  de  filmage 
sont  indiqu6s  ci-dessous. 


I      I   Coloured  pages/ 


n 


Pages  de  couieur 

Pages  damaged/ 
Pages  endommag^es 

Pages  restored  and/oi 

Pages  restauries  et/ou  pellicuides 


I      I    Pages  damaged/ 

I      I    Pages  restored  and/or  laminated/ 


Pages  discoloured,  stained  or  foxed/ 
Pages  d6color6es,  tacheties  ou  piqudes 


□    Pages  detached/ 
Pages  d6tauh6es 

[7/1    Showthrough/ 


Transparence 

Quality  of  prir 

Qualiti  in^gale  de  ('impression 

Includes  supplementary  materii 
Comprend  du  materiel  suppKmentaire 


I      I    Quality  of  print  varies/ 

I      I   Includes  supplementary  material/ 


Only  edition  available/ 
Seule  Mition  disponible 

Pages  wholly  or  partiall/  obscured  by  errata 
slips,  tissues,  etc.,  have  been  ref limed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partiellement 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc.,  ont  6ti  fiimies  A  nouveau  de  fapon  A 
obtenir  la  meilleure  image  possible. 


Tl 
to 


Tl 

P' 
o 
fi 


O 
b( 
tf 
si 

CI 

fi 
si 
oi 


si 
T 
v« 


di 

ei 
bi 
ri 
re 
m 


This  item  is  filmed  at  the  reduction  ratio  checked  below/ 

Ce  document  est  film*  au  taux  de  reduction  indiquA  ci-dessous. 

10X  14X  18X  22X 


26X 


30X 


d 


12X 


16X 


aox 


24X 


28X 


32X 


J  i*'.»     .'.  ^1  i 


..i;.:i»^...-v. . 


The  copy  filmed  here  hae  been  reproduced  thanke 
to  the  generosity  of: 

D.  B.  Weldon  Library 
University  of  Western  Ontario 


L'exemplaire  film6  f ut  reproduit  grAce  d  la 
g6n6rositA  de: 

D.  B.  Weldon  Ubrary 
University  of  Western  Ontario 


The  images  appearing  here  are  the  best  quality 
possible  considering  the  condition  and  legibility 
of  the  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


Les  images  suivantes  ont  6t6  reproduites  avec  le 
plus  grand  soin,  compte  tenu  de  la  condition  et 
de  la  nettetA  de  l'exemplaire  film6,  et  en 
conformity  avec  les  conditions  du  contrat  de 
filmage. 


Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  All 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  ^»- (meaning  "CON- 
TINUED"), or  the  symbol  y  (meaning  "END"), 
whichever  applies. 

Maps,  plates,  chnrts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  ieft  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  exempiaires  originaux  dont  la  couverture  en 
papier  est  imprimte  sont  filmto  en  commenpant 
par  le  premier  plat  et  en  terminant  soit  par  la 
derniAre  page  qui  comporte  une  empreinte 
d'impression  om  d 'I [lustration,  soit  par  le  sacond 
plat,  salon  le  cas.  Tous  les  autres  exempiaires 
originaux  sont  filmis  en  commenpant  par  la 
premiere  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustrat:on  et  en  terminant  par 
la  dernidre  page  qui  comports  une  telle 
empreinte. 

Jn  des  symboies  suivants  apparaltra  sur  la 
derniftre  image  de  cheque  microfiche,  selon  le 
cas:  le  symbols  — ►  signifie  "A  SUIVRE".  le 
symbols  V  signifie  "FIN". 

Les  cartes,  planches,  tableaux,  etc.,  peuvent  §tre 
filmAs  d  des  taux  de  reduction  diffdrents. 
Lorsque  le  document  est  trop  grand  pour  Atre 
reproduit  en  un  seul  clichi,  il  est  filmi  A  partir 
ie  I'dngle  supArieur  gauche,  de  gauche  d  droite, 
et  de  haut  en  bac.  en  prenant  le  nombre 
d'images  nicessaire.  Les  diagrammes  suivants 
illustrent  la  mAthode. 


1 

2 

3 

1 

2 

3 

4 

5 

6 

■^I'i'tji 


PR] 


GENEE 
0 


s?-' 


•.iV-;' 


??."./ 


.   ,  >..;;'",■  V%"/f' 


l^lUb 


Principles  of  Contract: 


A  TREATISE  ON  THE 

GENERAL    PRINCIPLES    CONCERNING    THE    VALIDITY 

OF  AGREEMENTS  IN  THE  LAW  OF  ENGLAND. 


FIFTH    EDITION: 

WITH    A    N>JW   CHAPTER. 


BY 

Sir  FREDEKICK  POLLOCK,  Bart., 

'  OV  LINCOLN'S   INN,    BARRISTER-AT-LAW  ; 

C0EFU8  PROFESSOR  OK  JURISPRUDENCE   IN  THE   UNIVERSITY  OF  OXFORD  ;   PROFESSOR  OF  COMMON 
LAW  IN  THE  INKS  OF  COURT  ;    LATE  FELLOW  OF  TRINITV  COLLEOE,  CAMBHIDOE  ;   ANO 
HONORARY  DOCTOR  OF   LAWS   IN   THE  UNIVERSITY  OF  EDINBURGH. 


"  This  notion  of  Contract  is  pai  t  of  men's  common  stock  even  outside  the  field  of  legal 
science,  and  to  men  of  law  so  familiar  and  necessary  In  its  various  applications  that  we 
might  expect  a  settled  and  jusi,  apprehension  of  it  to  prevail  everywhere.  Nevertheless 
we  are  yet  far  shurt  of  this."— Saviony,  System  des  heutigen  rSmischen  Reohts,  g  140. 
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TO  THE  RIGHT  HONOURABLE 


LORD   JUSTICE   LINDLEY. 


My  dear  Lord  Justice, 

Ten  years  ago  I  dedicated  to  you,  as  my  master 
in  the  law,  the  first  edition  of  this  book,  as  the  first  fruits 
of  your  teaching.  The  time  has  come  when  I  may  with- 
out presumption  take  on  myself  to  explain  the  meaning 
of  those  words  more  fully  than  the  compass  of  a  formal 
dedicatiou  admits, 


In  your  chambers,  and  from  your  example,  I  learnt 
that  root  of  the  matter  which  too  many  things  in  common 
practice  conspire  to  obscure,  that  the  law  is  neither  a  trade 
nor  J,  solemn  jugglery,  but  a  science.  By  your  help  and 
encouragement  I  was  led  to  acquaint  myself  with  that 
other  great  historical  system  which  to  this  day  divides, 
broadly  speaking,  the  civilized  world  with  the  Common 
Law  ;  to  regard  it  not  as  a  mere  collection  of  rules  and 
maxims  accidentally  like  or  unlike  our  own,  but  as  the 
living  growth  of  similar  ideas  under  different  conditions, 
and  to  perceive  that  the  Eoman  law  deserves  the  study 
and  reverence  of  English  lawyers,  not  merely  as  scholars 
and  citizens  of  the  world,  but  inasmucli  as  both  in  its 
history  and  its  scientific  development  it  is  capable  of 
throwing  a  light  beyond  price  on  the  dark  places  of  our 
own  doctrine.  I  owe  it  to  you  and  to  my  friend  Professor 
Bryce  that,  daring  to  be  deaf  to  the  counsels  of  shallow 
wisdom  that  miscalls  itself  practical,  I  turned  from  the 
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formless  confusion  of  text-books  and  the  dry  bones  of 
students'  manuals  to  the  immortal  work  of  Savigny ;  as- 
suredly the  greatest  production  of  this  age  in  the  field  of 
jurisprudence,  nor  one  easily  to  be  matched  in  any  other 
branch  of  learning,  if  literary  form  as  well  as  scientific 
genius  be  taken  into  account.  Like  one  in  a  Platonic 
fable,  1  passed  out  of  a  cave  of  shadows  into  clear  day- 
light. The  vast  mass  of  detail  was  dominated  by  ordered 
ideas  and  luminous  exposition.  Equally  removed  from 
the  futile  struggling  of  a  mere  handicraftsman  with  the 
multitude  of  particulars,  and  from  the  pedantry  which 
gains  a  show  of  logical  symmetry  by  casting  out  un- 
welcome facts,  the  master  proved,  not  by  verbal  definition, 
but  by  achievements  in  act,  that  the  science  of  law  is 
a  true  and  living  one. 

Others  have  come  and  may  come  by  other  means  to  the 
same  sort  of  enlightenment.  Let  every  one  praise,  as  in 
private  duty  bound,  the  spiritual  fathers  to  whom  he  owes 
it.  Blackstone,  I  doubt  not,  opened  to  his  first  hearers  little 
less  than  a  revelation.  But  Blackstone,  if  he  were  with 
us  at  this  day,  would  be  the  first  to  proclaim  the  necessity 
of  doing  his  work  over  again,  and  doing  it  thoroughly 
from  the  beginning.  His  destined  successor  is  yet  to  seek  ; 
and  meanwhile  an  English  teacher  of  law  can  have  no 
higher  ambition  than  to  prepare  the  way,  however  par- 
tially, for  that  successor.  Title  by  title,  and  chapter  by 
chapter,  the  treasures  of  the  Common  Law  must  be  con- 
solidated into  rational  order  before  they  can  be  newly 
grasped  and  recast  as  a  whole. 

Many  good  and  true  workers  are  bearing  their  part  in 
this  task  in  divers  forms.  Some  part  has  fallen  to  my 
share  ;  I  have  performed  and  am  performing  it  as  best 
I  may.  To  be  a  fellow -woiker  with  such  men  as  Mr. 
Justice  Stephen  sind  Mr.  Justice  0.  W.  Holmes,  and  in 
ways  which  they  and  you  think  not  unworthy  of  approval, 
is  at  once  a  privilege  and  a  responsibility. 
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No  man  can  be  free  from  errors  in  design  or  faults  in 
execution.  But  every  man  can  strive  to  keep  his  eyes 
open  for  the  best  light  he  knows,  his  hand  trained  for  the 
best  mastery  it  is  capable  of ;  to  test  and  verify  his  handi- 
work at  every  step,  and,  where  he  has  failed  to  attain 
certainty,  frankly  to  confess  his  doubt  or  ignorance.  These 
things  I  have  striven  to  do ;  and  if  any  word  of  mine, 
spoken  or  written,  is  of  the  spirit  which  helps  those  who 
come  after  to  do  them  better,  it  will  be  of  little  account 
whether  the  letter  of  it  stands  or  falls.  With  such  skill 
as  I  have  it  will  still  be  my  endeavour  to  spread  abroad 
the  gladsome  light  of  jurisprudence  into  which  you  led 
me  (to  speak  with  Coke,  an  author  even  now  read  by  some 
on  both  sides  of  the  Atlantic  who  do  not  believe  that  the 
law  of  England  and  its  history  exist  for  the  sake  of  either 
examinations  or  practice  cases) ;  and  I  think  I  may  guess 
without  rashness  that  there  is  no  kind  of  return  you 
would  more  willingl /  accept. 

I  remain. 

Your  friend  and  pupil. 


FREDERICK  POLLOCK. 


Lincoln's  Ikn, 

Easter,  1885. 


by 

lon- 


Another  edition  is  called  for ;  I  offer  it  to  you  in  the 
hope  that  you  may  find  it,  as  I  have  tried  to  make  it, 
better  than  the  las?t. 

F.  P. 

Lincoln's  Inn, 

September,  1889. 
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ADVERTISEMENT  TO  THE  FIFTH  EDITION. 


This  edition  has  been  thoroughly  revised,  and  a  new 
chapter  on  the  more  general  rules  of  interpretation  has 
been  added,  entitled  "  Duties  under  Contract."  Many- 
parts  of  other  chapters  have  been  rewritten  or  materially 
altered.  I  have  not  seen  my  way,  however,  to  a  further 
expansion  of  the  original  plan  which  at  one  time  I  thought 
of. 

The  undertaking  to  give  references  to  all  the  current 
reports  has  been  dropped,  after  a  fair  trial  in  the  last 
edition,  as  not  being  worth  the  space  and  labour.  On  the 
other  hand  all  modern  cases  are  dated,  and  the  references 
to  the  Law  Journal  are  brought  down  to  the  present 
time. 

The  Indian  Contract  Act  is  now  easily  accessible  to 
English  readers  in  Dr.  Whitley  Stokes's  standard  edition 
of  the  Anglo-Indian  Codes  (Oxford,  1887).  It  has  there- 
fore seemed  needless  to  reprint  the  extracts  which  were 
given  in  former  editions  of  this  book. 

I  am  indebted  to  my  cousin,  Mr.  Digliton  N.  Pollock, 
of  the  Chancery  Bar,  for  his  assistance  in  preparing  and 
revising  the  Index. 

F.  P. 

September,  1889. 


TABLE  OF  CONTENTS. 


CHAPTER  I. 

AOREEHENT,    PROPOSAL,    AND   ACCEPTANCE. 

PAGE 

Nature  of  contract       1 

Definitions  of  agreement        ...         ...         ...         ...         ...  2 

Agreement  :  nature  of  consent  required 3 

Obligation         ...         ...         ...         ...         ...         ...         ...         ...  4 

Ways  of  declaring  consent 5 

Promise             ...         ...         ...         ...         ...         ...         ...         ...  7 

Contract            ...         ...         ...         ...         ...         ...         ...         ...  8 

Void  agreements          8 

Voidable  contracts      9 

Rules  as  to  proposal  and  acceptance...         ...         ...         ...         ...  10 

Express  and  tacit  contracts,  and  quasi-contracts    ...         ...         ...  10 

Proposals  to  unascertained  persons  (contracts  by  offer  of  reward, 

&c.) 13 

Discussion  of  cases      ...         ...                     ...         ...         ...         ...  16 

Difficulties  considered 18 

Theory  of  floating  obligation  inadmissible 20 

Other  kinds  of  general  proposal         22 

Revocation  of  proposal            24 

Determination  of  proposal      26 

Communication  of  revocation            ...         ...          ...         ...         ...  27 

DicktTuion  V.  Dodds  conndered           ...          ..                       ...          ...  29 

Can  there  be  double  acceptance  ?      ...         ...          30 

Continental  opinions   ...          ...          ...          ...          ...          ...          ...  31 

Communication  of  acceptance           ...         ...          ...         ...         ...  32 

Contracts  by  correspondence ...          ...          ...          ..           ...           ..  3:1 

Artificial  theories  on  the  subject       34 

State  of  English  authority      36 

Effect  of  death  of  proposer     ...         ...         ...         ...         ...         ...  38 

Certainty  of  acceptance          39 

Agreements  in  terms  where  consent  not  final         ...          ...          ...  42 

Certa'nty  of  terms  of  agreement       ...         ...         ...         ...           ..  44 

Illusory  promises                     44 

Construction  of  tacit  acceptances      ..          ..           ...         ...         ...  47 

Promises  by  deed  may  bind  without  acceptance    ...         ...         ...  48 


TABLE  OP  CONTENTS. 


XI 


4. 


1. 


CHAPTER  II. 
Capacity  of  Partikb. 

PAGE 

Variations  in  personal  capacity         60 

Artificial  persons          ...          •  • .          •  •  •          •  •  •          •  •  •          •  •  ■          •  •  •  "'■ 

Limitations  of  capacity 52 

Infants.     General  statement 52 

Contracts  generally  voidable,  not  void  :  and  qu.  whether  in  any 

case  void  at  common  law    ...         ...         ...         ...         ...         ...  63 

Special  classes  of  contracts  considerei  on  this  point          54 

Avoidance  of  infant's  contract          60 

Infants' Relief  Act,  1874       60 

Liability  on  obligations  incident  to  property           ...         ...         ...  64 

On  beneficial  contract...         ...         ...         ...         ...         ...         ...  66 

For  necessaries...         ...         ...         •.•         •  •         ...         •••         •••  67 

What  are  necessaries  ...         ...         ...         ...         ...         ...         ...  67 

Certain  contracts  of  infants  binding  by  custom      72 

By  statute         72 

Liability  of  infants  on  wrongs  collateral  to  contract         ...         ...  74 

In  equity,  on  representations  of  full  age      74 

Subsequent  contract  after  full  age  prevails 77 

Married  Women,     Can  contract  only  as  to  separate  property      ...  77 

lus  mariti  and  survivorship    . .          78 

Cannot  revive  barred  debt  by  acknowledgment      79 

Exceptions  at  common  law    ...         ...          ...         ...         ...         ...  80 

Custom  of  London  as  to  married  woman  trading  alone     ...         ...  81 

Agreements  for  separation  between  husband  and  wife  alone        ...  82 

Statutory  exceptions  :  judicial  separation,  &c.        ...         ...         ...  83 

Equitable  doctrine  of  separate  estate            ...          ...          ...          ...  84 

Married  Women's  Property  Act,  1882         84 

Lunatics  and  Drunken  Persons.     Undisputed  points         ...         ...  87 

History  of  opinions  as  to  contract  of  lunatic,  &c.,  in  general       ...  89 

Modern  law  :  contract  not  void  but  voidable         90 

Convicts,  <fcc.      ...         ...         ...         ...         ...         ...         ...         ...  94 

Extension  of  capacity                 ...         ...         ...         ...         ...  94 

Agency  ...         ...         ...         ...         ...         ...         ...         ...         ...  94 

Authority  of  Agent     ...         ...         ...         ...         .  .         ...         ...  95 

Contracts  by  authorized  agents         ...         ...         ...         ...         ...  96 

When  agent  known  to  be  such,  there  is  contract  with  principal...  96 

If  principal  named,  jjrma/adc  no  contract  with  agent    ...         ...  96 

If  principal  not  named,  prima  facie  there  is  contract  with  agent  97 

These  rules  subject  to  evidence  of  contrary  intention        ...         ...  98 

When  agent  not  known  to  be  such,  there  is  generally  contract 

with  undisclosed  principal...         ...          ...         ...         ...         ...  99 

Exceptions  to  and  limits  of  the  rule            ...         ...         ...         ...  100 


tmm 


XU 


TABLE  OF  CONTENTS. 


PAGB 

Bights  of  other  contracting  party 101 

Professed  agent  not  having  authcrity  cannot  sue  on  the  contract 

if  a  responsible  pr'ncipal  has  been  named          103 

Nor  be  sued  on  it    .               105 

Bat  may  be  sued  on  implied  warranty  of  authority         105 

Where  no  piinoipal  named,  or  one  who  could  not  be  responsible, 

prof esscl  agent  is  treated  as  principal  ...         ...         ...         ...  106 

Artificial  Persons         ...         ...         ...         ...         ...         ...         ...  109 

Natureof  artificial  persons 109 

Corporations Ill 

Capacities  of  corporations  in  themselves                  ..         ...         ...  112 

.As limited  by  positive  law                ...         ...         ...         ...         ...  117 

Conflicting  theories  of  corporate  potrers    ...         ...         ...  117 

Application  of  partnership  law         ...                     ...         ...         ...  120 

Public  policy  and  interests  cI  the  public 122 

Decision  of  House  of  Lords  on  Companies  Act,  1862       ...         ...  125 

Corporations  cannot  bind  themselves  by  negotiable  iDstrnments  : 

explanations  of  this             ...         ...         ...         ...         ...         ...  126 

Exceptions       ...         ...         128 

Conflicting  theories  in  U.  S.             129 

Corporations  bound  by  estoppel,  &c.             ...         ...         ...         ...  130 


CHAPTER  III. 


Form    ok    Contract. 


Position  of  informal  contracts ;<n  ancient  law         ...         ...         ...  131 

Formal  anu 'nformal  controcte  in  Roman  lav      ...         ...         ...  182 

Similar  doctrine  of  old  English  law  in  Bracton,  &c.         ...         ...  136 

Practice  in  modern  continental  law  ...  ...         ...  136 

Remedies  on  contracts  :  debt  on  covenant  or  simple  contract     ...  138 

Action  of  account        139 

Introduction  of  assumpsit  to  supply  remedy  on  executory  agree- 
ments .  .  141 

Modern  law  .  requirements  of  form  exceptional    . .  ...         ...  1 43 

Contracts  of  Record  ...         ...  ...         ...         ...  143 

Contracts  subject  to  ppecial  forms    ...         ...         ...         ...         ...  144 

Cont'/'acti!  of  Vorpmatiom  :  old  law  ...         ...         ...         ...         ...  145 

Modern  exceptionb  10  requirement  of  seal  .. .         ...         ...         ...  147 

Trading  corporations  .  Contracts  in  course  of  businisss 147 

Non-trading  corporations  :  Contracts  ne<;es8ary  and  incidental  to 

corporate  purposes  160 


TABLE  OF  CONTENTS. 


•  •• 

xm 


Municipal  corporations,  &o 

Appoiatments  of  officers 

Executed  contracts  with  corporations 

Statutory  forms  of  contract  ... 

Summaiy 

Negotiable  Instruments 

Statute  of  Frauds       

Guaranties       

Agreements  upon  consideration  of  marriage 

Interests  in  land        

Agreements  not  to  be  performed  within  a  year 
Sale  of  goods 

The  "  note  or  memorandum  "  

Transfers  of  ships  and  copyright 
Marine  Insurance 

Transfer  of  Skares     

Acknowledgment  of  barred  debts 


FAOB 
151 
151 
153 
154 
155 
156 
156 
157 
158 
159 
159 
160 
160 
163 
163 
164 
164 


CHAPTER  IV. 


CONSIUBBATION. 


The  conception  peculiar  to  English  law      

Fast  consideration  ineffectual 
Acknowledgment  of  barred  debts     ... 

Adequacy  of  consideration  immaterial         

Promises  to  perform  duties  already  existing 

Consideration  for  discharge  of  contract      

For  variation  of  contract      ...         

For^)earaaoe  to  eue      

Oompromises 

Treatment  of  gratuitous  contracts  nnder  seal  in  equity 
Imperfect  gi!ts  


136 
109 
170 
171 
176 
178 
180 
180 
181 
188 
184 


CHAPTER  V. 


PlBSONS  A7FK0TBD  BT  CONTBAOT. 


Preliminary     

DeflnitioDB  and  rules  ... 


186 
187 


XIV 


TABLE   OF  CONTENTS. 


1.  Parties  must  be  certaiu         ...         

2.  Third  persons  not  bound 

Apparent  exceptions  ...  

Novation  

3.  Third  persons  not  entitled  by  the  contract  itself... 
Apparent  exceptions  ... 

Trusts  

Exception  of  certain  provisions  for  children 

Statutory  exceptions 

Contract  for  benefit  of  third  perpoa  gives  bim  no  right  cf  acti<  n 
at  law  ... 

Authorities  in  equity  .  .         

Third  person  cannot  be  empowered  to  sue  for  convenience  of 
parties  

Negotiable  instruments  payable  to  holder  of  office. . . 
4.    Assignment  of  contracts         

Notice  to  debtor         

Assignment  "  subject  to  equities  " 

Assignment  free  from  equities  by  agreement  of  parties :  transfer- 
able debentures       

But  agreen.ent  of  parties  cannot  make  contract  negotiable 

Negotiable  instruments  ...         

"Righta  c*  bona  fide  holder      

What  instruments  may  be  negotiable  

How  instruments  may  cease  to  be  negotiable         

Transferable  shares 

Obligations  attached  to  property      

Covenants  running  with  land  

Bills  of  lading 

Conflict  between  common  law  and  equity  as  to  burden  of  cove- 
nants running  with  land     

The  foundation  of  the  equitable  doctrine     ... 


1. 


PAQE 
190 

191 

192 
193 
195 
195 
197 
199 
199 

200 
202 

204 
205 
206 
209 
211 

214 
216 
217 
218 
220 
221 
222 
224 
225 
227 

228 
231 


CHAPTER  VI. 

DOTIKS  UNDEB  CONTRACT. 

Interpretation  generally  

Necessity  of  interpretation 

Agreements  in  writing  :  rule  against  parol  variationa 

Apparent  exceptions 

Extrinsic  evidence       

Customs  of  the  country  


233 
233 
286 
238 
239 
242 


flc^jsw"  .^j«e-^" 


"'t  J^*^|.'^1tL»'!!»y  ^-^^"^9f  ^'-^;"^^^^' ■■"'^  ■  ■ '  ■ 


TABLE  OF  CONTENTS. 


XV 


Trad«  usages,  fto 

Construction  ;  preference  of  general  intention       

Special  rules  of  conBtruction  ... 

Order  and  Mutiiality  of  Performance  

Order  of  Performance  in  executory  contracts         

Modem  authorities  look  to  gereral  intention  of  contract 

Eflfect  of  default         

Agreements  presumed  to  be  entire    ... 

Default  in  first  or  other  instalments  of  Lif  continuous  Performance 

Sales  for  delivery  by  instalments 

Effect  of  default  in  instalments        


FASH 

242 
243 
245 
247 
247 
248 
251 
253 
254 
254 
255 


228 
231 


CHAPTER  VII. 

Unlawful  Aobkembnts. 

Of  unlawful  agreements  in  general,  and  th«>ir  claesiiication         . . .  261 

A.  Contrary  to  positive  law  263 

Agreements  to  commit  an  offence     ...         ...         ...         ...         ...  263 

Agreements  wrongful  against  third  persons ...         ...         ...         ...  265 

Fraud  on  oreditom      266 

Dealings  between  creditor  and  principal  debtor  to  prrjudioe  of 

surety  270 

Dealings  by  agent,  executor,  &c.,  against  bis  duty 272 

Settlements  in  fraud  of  marital  right  275 

Married  Women's  Property  Act,  1882        275 

Marriages  within  prohibited  degrees  276 

Boyal  Marriage  Act 277 

Agreements  illegal  by  statute  277 

Rules  for  construction  of  prohibitory  statutes        278 

When  agreements  may  be  not  void  though  forbidden,  or  void 

without  being  illegal  282 

Wagers 286 

B.  Agreements  contrary  to  morals  or  good  manners       287 

Agreements  in  consideration  of  illicit  cohabitation  288 

Validity  of  separation  deeds 291 

Agreement  for  future  separation  void  296 

Publication  of  immoral  or  seditious  works  is  not  merely  immoral 

but  an  offence        296 

Contracts  as  to  slaves 297 

C.  Agreements  contrary  to  public  policy 298 

Connexion  of  the  doctrine  with  the  common  law  as  to  wagers    ...  298 

Modern  extent  of  the  doctrine  :  Egerton  v.  Brownlow       300 

Public  policy  as  to  external  relations  of  the  State 304 

Trading  with  enemies ...  304 


XVI 


TABLE  OP  CONTENTS. 


PAOK 

305 
306 
307 
307 
308 


Effect  of  war  on  subsisting  contracts  

Negotiable  instruments  between  England  and  hostile  country    . 

Hostilities  against  friendly  states      

Trade  with  belligerents  not  unla^^ful  

Foreign  revenue  laws 

Public  policy  as  to  internal  government :  attempts  to  influence 

legislation,  &c,,  by  improper  meann  ...         ...         ...         ...  310 

Sale  of  offices,  &c ...  313 

Assignments  of  salaries  314 

"  Stifling  prosecutions  "  and  compounding  offences  314 

Compromise  of  election  petition        ...         ...         ...         ...         ...  316 

Agreements  for  reference  to  arbitration  :  extent  of  their  validity 

at  common  law,  and  by  C.  L.  P.  Act,  1854         317 

Maintenance  and  champerty...         ...         ...         ...  ...  320 

Rules  as  to  champerty  322 

Purchase  of  subject-matter  of  suit    ...         ...         ...         ...         ...  325 

Statute  of  Henry  VIII.  against  bujing  pretended  titles 327 

Maintenance  in  general  329 

Public  policy  as  to  duties  of  individuals      ...         ...         ...         ...  331 

Agreements  as  to  custody  of  children  331 

Discretion  of  equity ...         ...         331 

Custody  of  Infants  Act  ...  332 

Insurance  of  seamen's  wages 333 

Agreements  against  social  duty        333 

Public  policy  as  to  freedom  of  individual  action    ..  333 

Agreements  in  restraint  of  marriage  384 

Agreements  to  influence  testators 337 

Agreements  in  restiaint  of  trade      337 

Partial  restraint  admitted      339 

History  of  the  doctrine  840 

What    agreements    in  partial  restraint  are  valid,  and  of  the 

alleged  rule  as  to  limits  of  space 842 

Table  of  decisions  since  1854 344 

Contracts  to  serve  for  life  or  exclusively     .  .         ...         347 

D.  Judicial  treatment  of  unlawful  agreements  in  general        . . .  347 

Independent  promises,  where  some  lawful  and  some  not  . . .  348 

Where  consideration  or  immediate  object  unlawful         349 

Unlawful  ulterior  intention 850 

Connexion  with  unlawful  design  already  executed  368 

Securities  for  payment  under  unlawful  agreement  are  void        ...  355 

Extrinsic  evidence  of  illegality         856 

Specific  unlawful  intention,  how  shown  or  contradicted  ...  357 

When  payments  can  be  recovered  :  rule  as  to  party  in  pari  delicto    860 

Exceptions:  duty  of  agents  to  principal  unaffected        361 

Money  recoverable  where  agreement  not  executed  868 

Where  the  payment  was  compulsory  366 


I 


[' 


TABLE   OF  CONTENTS. 


XVU 


PAGE 

In  equity  where  circumatancei  of  fr»nd,  &;c.,  as  between  the 

parties           365 

Final  statement  of  the  rule  and  qaalifioation         366 

Conflict  of  laws  in  space        367 

Qeneraily  lex  loci  solutionis  Tptevaih 367 

Exceptions — when  a  prohibitory  municipal  law  is  not  mtrely 

'  local 388 

When  agreement  is  immoral  iure  gentium 369 

Treatment  of  slave  contracts  in  English  courts :  Santos  v.  Illidge  370 
Other  instances  of  conflict  of  laws  as  to  validity  oi  agreement 

considered     371 

Ag^ements  against  interests  of  the  local  sovereign         373 

Conflict  of  laws  in  time :  subsequent  illegality  dissolves  contract  375 

RileR  as  to  knowledge  of  parties  collected 37G 


CHAPTER  VIIT. 


Impossible  Agreements. 


Ptrformance  of  agreement  may  be  impossible  in  itself,  by  law, 

or  in  fact  (t.e.  by  reason  of  particular  state  of  facts)      378 

General  statement  of  law      379 

Agreement  impossible  in  itself  is  void                    380 

Logical  impossibility 383 

Impossibility  merely  relative  to  promisor  no  excuse         384 

Agreements  impossible  in  law        885 

Performance  becoming  impossible  by  la  w 386 

Baying  one's  own  property 386 

Impossibility  in  fact  no  excuse  where  contract  absolute 388 

Obligation  to  pay  rent  when  premises  accidentally  destroyed     ...  391 

Exceptions  in  cases  of  events  not  contemplated  by  the  contract...  394 
Performance  dependent    on  specific  thing  existing :    Taylor  v. 

Caldwell        395 

Appleby  v.  Meyers 396 

Impossibility  at  date  of  contract  from  existing  state  of  things 

not  known  to  the  parties 398 

Sale  of  cargo  already  lost :  Couturier  v,  Hastie     400 

Covenants  to  work  mines,  &o. :  Clifford  v.  Watts 400 

Construction  of  express  exceptions  in  certain  contracts    401 

Performance  dependent  on  life  or  health  of  promisor  :  Robinson 

V.  Davison 403 

Anomalous  decision  on  contract  to mirry  in  ^af^  v.  IFi'tVAi       ...  406 

Limits  of  rule  as  to  personal  services          405 

P  6 


r 


'<"^ .  Tji  ^  T^rsi^  ■"^nrw-^'iV'f  V  JJ  JVT-  f.- 


XVlll 


TABLE  OF  CONTENTS. 


PAGE 

Bights  already  acquired  undAr  contract  not  discharged  by  sub- 
sequent imposaibility          407 

Substituted  contracts 407 

Impossibility  by  default  of  either  party :  such  default  of  promisor 

is  equivalent  to  breach  of  contract           408 

Default  of  promisee  discharges  promisor     ... 408 

Alternative  contracts  where  ono  alternative  is  or  becomes  im- 
possible           410 

Conditional  contracts 412 

Impossible  cosditions  in  bonds :  peculiar  treatment  of  them       ..  414 

Indian  Contract  Act  on  impo8eib/.e  agreemtnts       417 


CHAPTER  IX. 

Mistake. 

Pabt  I. — Of  Miatdke  in  General. 

Classification  of  conditions  a£fecting  validity  of  consent  in  agree- 
ment: Mistake,  Fraud,  &C.  419 

A.  Mistake  in  general        422 

Generally  it  is  in  itself  inoperative  either  to  avoid  civil  liabilities    422 
(Except  in  certain  special  cases,  and  except  so  far  as  in  the  case 

of  purchase  for  value  without  notice  ignorance  is  a  condition 

of  acquiring  rights) 423 

Or  to  take  away  or  alter  existing  rights       428 

Or  to  alter  construction  of  contract 430 

Saving  as  to  variation  by  mutual  consent 431 

Special  cases  where  mistake  important        432 

B.  Mistake  of  Fact  and  of  Law 433 

Limits  of  the  distinction:  where  certainly  or  probably  not  ap- 
plicable    433 

Comn^on  mistake  and  rectification  of  instruments 434 

Renunciation  of  rights  435 

Recovering  back  money  paid 437 


Pabt  II. — Mistake  as  exclvding  true  consent. 

Division  of  cases  under  this  head     

Error  as  to  nature  of  transaction  :  Thoroughyood's  case    . , 
„  „  „  Foster  v.  Mackinnon  . . 

Cases  in  equity  

Distinction  as  to  contracts  of  lunatic,  &c 

Error  as  to  legal  character  of  transaction 


489 
441 
442 
444 
446 
447 


TABLE  OF  CONTENTS. 


X12L 


Error  as  to  person  of  other  party     ... 

Analogous  doctrines  :  satisfaction  by  stranger 

Personal  contracts  not  transferable 

Agency 

Error  as  to  subject-  matter 

With  regard  to  identity  ol  specific  thing     . . . 

Inclusion  of  parcels  by  mistake  on  sale  of  land 

Contracts  to  take  shares  exceptional 

Error  with  regard  to  kind,  quantity,  &c.     ... 

Error  in  price 

Error  as  to  quality  inoperative  unless  material  and  common  to 
both  parties 

Even  if  error  of  one  party  known  to,  but  not  caused  by,  the  othr^r 

Cases  distinguished  where  misdescription  of  estate  on  tale  entitles 
purchaser  to  rescind 

Error  as  to  existence  of  subject-matter 

Purchase  of  one's  own  property        

Herein  of  ignorance  of  law  :  Cooper  v.  Phibbs 

Assignments  of  leasts  for  lives         

Where  only  one  party  ?s  ignorant  of  the  material  fact,  and 
generally  where  fundamental  error  is  caused  by  fraud  or  mis- 
representation          

Where  fundamental  error  produced  by  misrepresentation 

Error  as  to  sample  in  case  of  sale  by  sample  

Remedies  of  party  to  void  agreement  ...         

Election  to  adopt  agreement  


FAOB 

448 
452 
453 
455 
455 
457 
458 
461 
462 
463 

464 
466 

468 
469 
472 
473 
474 


475 
476 
477 
478 
479 


Part  III. — Mistake  in  expressing  true  consent. 

Correction  of  mistake  in  expressing  intention        480 

1.  Rules  of  construction  common  to  law  and  equity 481 

Effect  given  to  general  intent          481 

2.  Peculiar  rules  of  construction  in  equity       488 

Restriction  of  general  words            483 

Stipulations  as  to  time          485 

Indian  Contract  Act  on  making  time  of  essence  of  contract        . . .  487 

Relief  against  penalties         488 

3.  Peculiar  defences  and  remedies  derived  from  equity        490 

Defence  against  specific  performance  where  contract  incorrectly 

expressed  by  mistake         ...         ...  490 

Effect  of  Statute  of  Frauds  herein 492 

Rectification  of  instruments ...  492 

Oral  evidence  how  far  admissible     494 

Real  intention  must  be  distinctly  proved,  and  common  to  all  parties  496 
Quasi  estoppel  of  one  party  acting  as  other's  agent  in  framing 

instrument ...         497 

62 


mm 


WHH 


'■'•--Ti^^_rr'*'i<,fJjW'.B*S!IB?a!«*f» 


XX 


TABLE   OF   CONTENTS. 


Reformation  of  Eettlementa 

Who  11  entitled  to  have  deed  rectified 
Kectification  as  alternative  to  cancellation 

Disentailing  deeds       

Agreement  executed  by  Court  cannot  be  rectified. 


PAGE 

498 
499 
500 
500 
501 


CHAPTER  X. 

MiSBEPBESENTATtON  AND   FbAUD. 

Pabt  I. — Generally. 

Of  misrepresentation  in  general        502 

As  to  innocent  statements , 603 

Deceit  in  relation  to  contract  503 

Judicial  language  as  to  "  constructive  fraud  "  formerly  ambiguous  506 

Estoppel  505 

Representation  as  term  of  contract  ...         ...         ...         ...         ...  506 

The  doctrine  of  "  making  representations  good  " 506 


Pabt  II. — Representation  and  non-disclosure. 

No  general  positive  duty  of  disclosure         

But  such  duties  implied  in  certain  contracts  

Classes  of  contracts  specially  treated  

Representations  amounting  to  Warranty  or  Condition     . . . 
Distinctions  between  warranty  and  condition  on  sale  of  goods 

Cases  specially  treated :  Marine  Insurance  

Life  Insurance  

Fire  Insurance  

Suretyship        

Extent  of  creditor's  duty  to  surety 

Salesofland 

Specific  performance  and  compensation :  three  classes  of  cases 

distinguished  

General  duty  of  vendor  to  describe  property  correctly 

Wilde  V.  Oibson  conaidered 

Family  Settlements 

Partnership,  contracts  to  take  shares  in  companies,  and  contracts 

of  promoters  

Contract  to  marry  not  exceptional 


508 
508 
509 
510 
510 
512 
513 
514 
515 
515 
518 

519 
524 
527 
629 

529 
632 


Pabt  III. — Fraud  or  Deceit. 

Fraud  generally  but  not  always  includes  misrepresentation         ...     333 
Bight  of  rescission      634 


TABLE  OF  CONTENTS. 


XXI 


Fraudulent  representation  or  concealment 

"Active  concealment"  

Fraud  as  actionable  wrong :   reckless  ignorance  equivalent  to 

knowledge  of  untruth         

Representation  of  expectation  as  present  fact        

Special  rule  as  to  sales  by  auction 

Marriage  an  exception :  not  avoided  by  fraud       ...  

Consent  of  third  person  procured  by  fraud  is  voidable     

Derryv.Peek 


PAQE 

535 
536 

537 
538 
539 
539 
540 
641 


CHAPTER  XI. 
The  Right  of  Rescission. 

General  rules  as  to  rescission  for  misrepresentation  or  fraud 

The  representation  relied  on  must  be  of  fact  

Not  of  mere  matter  of  opinion  

The  representation  must  be  such  as  to  induce  the  cantiact 

Effect  of  party  misled  having  means  of  knowledge 

Materiality  of  representation  

Contracts  connected  with  previous  fraud    ...         

Representation  mu3t  be  by  a  party  to  the  contract 

Reprosentations  of  agents  and  liability  of  principals         

Statements  of  directors  and  promoters 

Agent  always  liable  for  his  own  wrong      ...         

Representation  must  be  in  same  transaction  

Rights  of  party  misled :  option  to  rescind 

Election  how  to  be  made       

Right  exerciseable  by  and  against  representatives 

No  rescission  where  the  former  state  of  things  cannot  be  restored 

No  rescission  against  innocent  purchasers  for  value         

Distinction  in  cases  of  obtaining  goods  by  fraud  where  no  pro- 
perty   asses 

Repudiation  of  shares 

Rescission  must  be  within  reasonable  time,  i,  c.  a  time  not  such 
as  to  show  acquiescence 

Special  duty  of  shareholders  in  companies  .. .         

Result  of  unfounded  charges  of  fraud         

Cancellation  of  instruments 


542 
543 
545 
546 
546 
549 
550 
551 
552 
553 
554 
565 
557 
558 
562 
563 
566 

567 
668 

670 
572 
574 
574 


CHAPTER  XII. 
Duress  and  Undue  Influence. 


I.  Duress  at  Common  Law        

Recovery  of  money  paid  under  compulsion... 
II.  The  equitable  doctrine  of  Undue  Influence 


576 
578 
579 


XXll 


TABLE  OF  CONTENTS. 


PAGE 

Presumption  of  influence  from  confidential  relations         681 

Kules  as  to  burden  of  proof S*** 

Rules  as  to  voluntary  settlements .  .  58r> 

Presumptions  against  and  duties  of  persons  in  fiduciary  relations  586 

Family  arrangements...          590 

Particular  cases  where  influence  presumed  : 

Relations  analogous  tu  parent  and  child 591 

To  solicitor  and  client        592 

Spiritual  influence ...         593 

Undue  influence  without  fiduciary  relation...         594 

Duty  of  trustees          ...         ...         ...         ...         ...         ...         ...  594 

Undervalue  material  only  as  evidence        595 

Whether  in  itself  a  ground  for  refusing  specific  performance       ...  598 

Exceptional  protection  of  expectant  heirs  and  reversioners          . . .  602 

Old  law  as  to  sales  of  reversions       605 

Act  of  1867      605 

Rules  of  equity  as  to  "  catching  bargains  "  not  affected 606 

What  are  "  catching  bargains "    607 

Burden  of  proof  and  terms  of  relief          609 

Sales  of  reversionary  interests          611 

"  Surprise  "  and  "  improvidence  "  not  substantive  ground  of  relief 

against  contracts,  but  only  evidence  of  fraud,  &o.         612 

Right  of  rescission  for  undue  influence        ...         615 

Confirmation  and  acquiescence        617 

Special  questions  as  to  relation  of  solicitor  and  client       619 


CHAPTER  XTII. 
Agreements  of  Impebfect  Obligation. 

Nature  of  Imperfect  Obligations :  Right  without  remedy            ...  620 

1.  Remedy  lost.     Statutes  of  Limitation          621 

Rights  of  creditor  notwithstanding  loss  of  remedy  by  action       . . .  623 

Acknowledgment        ,624 

What  is  suflicient  acknowledgment 624 

Statutes  of  limitation  belong  to  lex  fori       ...         626 

2.  Conditions  precedent  to  remedy  not  satisfied. 

A.  Statute  of  Frauds,  s.  4' 627 

A  law  of  procedure  only,  not  of  substance          629 

Results  of  informal  agreement : 

Where  money  paid  ...         631 

Where  agreement  executed          632 

Part  performance  iu  equity           634 


TABLE   OF  CONTENTS. 


xxm 


FAOE 
Informal  ante-nuptial  agreements,  and    confirmation    by  post- 
nuptial writing        63g 

Distinction  of  equitable  estoppel      638 

B.  The  "  Slip  "  in  marine  insurance      638 

Recognition  of  it  for  collateral  purposes  by  modem  decisions      . , ,  640 

Of  stamp  duties  in  general  6*2 

G.  Statutes  regulating  professions          644 

Costs  of  uncertificated  solicitors       644 

Medical  practitioners 645 

Medical  Act,  1886 646 

Apothecaries' Act       646 

Special  questions  on  Medical  Act 647 

3.  No  remedy  at  all. 

Arbitrators       648 

Counsel's  fees 648 

As  to  non-litigious  business,  or  account  with  solicitor,  qu.           ...  649 

Judicial  recognition  of  counsel's  fees           ...         ...         ...         ...  651 

Solicitors  Eemuneration  Act,  1881 651 

Special  agreements  between  solicitor  and  client 651 

Certain  contracts  of  infants  since  Infants'  Belief  Aut      652 

Tippling  Act 652 

Trade  Union  agreements       653 

A  converse  case  on  repeal  of  usury  laws     ...         ...         654 

Treatment  of  equitable  obligations  at  Common  Law        655 

Summary  of  results  of  this  chapter 656 


1  . 

■ 

Note  A. 

Note  B. 

Note  C. 

Note  D. 

Note  E. 

Note  F. 

Note  G. 

Note  H. 

Note  I. 

Note  K. 

Note  L. 


APPENDIX. 

Terminology  and  fundamental  conceptions  of  contract       . . .  658 

Authorities  on  contract  by  correspondence  ...         ...         ...  659 

History  of  the  equitable  doctrine  of  separate  estate           . . .  666 

Authorities  on  limits  of  corporate  powers     673 

History  of  consideration          691 

Early  authorities  on  assignments  of  choses  in  action          ...  j98 
Occupations,    dealings,  &c.,   regulated    or    restrained   by 

statute            ...         701 

Bracton  on  fundamental  error            705 

Mistake  in  wills            706 

On  the  supposed  equitable  doctrine  of  "  making  represen- 
tations good" 707 

Foreign  laws  on  undue  influence  and  undervalue     716 


TABLE  OF  CASES. 


Abbott  v,  Sworder   . . 
Aberaman  Ironworks 

Wiokens     

Ackroyd  v.  Smith 
Adams  v.  Lindsell 


Page 

...  600 
Co.  V. 

...  624 

229 

659,  660,  661, 

664 

Addinell'a  Case         40 

AddiBon  v.  Cox  210 

Agar  V.  AtheDteum 

Soc 

AggB  V.  Nicholson 
Aguilar  v.  Aguilar 
Aheame  v.  Hogan 
Aiken  v.  Short 
Albion  Steel  and 

Martin        

Alderson  v.  Maddison 
AIex<u]der  v.  Crosbie.. 
Aljjer  V.  Thacker 
Alison,  £x  parte 
AUcard  v.  Skinner .     557,  561,  562, 
565,  571,  580,  581,  583,  584,  593, 

617,  618 
Allcock  V,  Moorhouse 
Allen  V.  Allen 
Allen  V.  Baker 
Allen  V.  Jackson 
Alliance  Bank  v.  Broom 
Alliance    Bank    of  Simla   r. 

Carey  626 

Allkins  V.  Jupe  ...        359,703 

AUsopp  V.  Wheatcroft  342,  343,  346 
Alton  V.  Midland  Ry.  Co.  .  74,  202 


Life  Ass. 

687 

220 

672 

582,  592 

437 

Wire  Co.  v, 

273 

708,  712 
...  494 
...  339 
...     471 


225 
56 
406 
336 
181 


Prieto 


461 
647 
436 
430 


Alvanley  v.  Kinnaiid 
Alvarez  de  la  Ko?a  v. 
Anchor  Ins.  Co.  Case 
Anderson's  Case 
Anderson  v.  Fitzgerald 
Anderson  v.  Badcliife 
Andrews,  He 
Andrews  v.  Salt 

Angel],  He      

Angell  V.  Duke,  159,  239,  S92,  714 
Anglo  •  Egyptian  Navigation 

Co.  V.  Rennie 
Anon.  (1  Bro.  C.  C.)  , 
Antoine  v.  Morshead 
Appleby  v.  Johnson 
Appleby  v.  Meyers   . 


...  513 
322,  325 
...  3iJl 
...  331 
...     651 


398 
699 
306 
40 
396 


Pa^'e 
Arbuthnot  v.  Norton  ...     314 

Archer  v.   Hudson,   669,   582,  586, 

591,  592 
Ardglasse  v.  Muschamp       . . .     603 

Argos,  Cargo  ex        278 

Arkansas  Smelting  Co.  v.  Bel- 
den  Co 463,  454 

Armstrong  t'.  Armstrong      ...     367 
Armstrong  v.  Lewis  ...         ...     357 

Armstrong  v.  Stokes  97,  102 

Armstrong  V.  Toler  ...  350,363 
Amison  V.  Smith       ...         637,541 

Arnold  t;.  Arnold        522 

Arnold  v.  Mayor  of  Poole,  146,  152 
Arrowsmith,  Ex  parte  . . .     702 

Arthur  V.  Wynae      406 

Arundel's  Cafe  Ill 

Ashbury  Ry.  Carriage  Co.  v. 

Riche.   119,  124,  12.5,  126,  482, 

687,  690 
Ashley's  Case  .  .         ...     661 

Afiaiic  Banking  Corporation, 

Ex  parte     22,213 

Aspden  V.  Seddon     ...  ...     226 

Athenaeum    Life     Assurance 

Soc.  v.  Pooley        215 

Atherfold  v.  Beard 299 

Atkinson  v.  Denby   ...         365,  679 
Atkinson  v.  Ritchie  ...         375,  388 
Atleer.  Backhouse    ...         ...     577 

Attenborough  v.  St.  Katharine's 

Dock  Co.  568 

Attorney-General  v.  G.  E.  Ry. 

Co 119,124,682,691 

Attorney- General  V.  Ray  ...  514 
Attorney-General  v.  Sitwell...  496 
Attorneys  and  Solicitors  Act,  Re  322 
Attwood  V.  Small  ...  646,  647 
Austerberry  v.  Corporation  of 

Oldham      226,  227 

Austin  V.  Guardians  of  Bethnal 

Green         145,152 

Austin  V.  G.  W.  Ry.  Co.  ...  427 
Australian  Royal  Mail,   &a 

Co.  V.  Marzetti      150 

Austria,  Emperor  of,  v.  Day 

and  Kossuth  297 

Avery  V.  Langford 346 

Axford  V.  Reid  84 


«Siw 


TABLE  OF  CASES. 


XXV 


Page 
A  yens  v.    South    Australian 

Banking  Co.  ...  b52,  63 

Ayerat  V.  JenkinB  289,  290,  361 
Ayles  V.  Cox     ...  ••■     521 

Avlesford,  Earl  of,  v.  Morris,  602 
603,  604,  606,  607,  608,  610 
Ayr     Harbour    Trustees    v. 

Oswald        123 

Az»5mar  V.  Casella     466 


Bannerman    v.    White, 


Babcock  v,  Lawson   . . . 

Badcock,  i?e 

Bagnall  v.  Carlton     . . ._ 
Bagshaw  v.  East  Union 

Co.  

Bagshaw  v.  Seymour 


566,  567 
...  711 
...     531 

ily. 

676,689 
...     556 


Bag*ter  v.  Earl  of  Portsmouth 
Bahia  &  S*n  Francisco  Ry. 

Co.,  Re       

Bailey  V.  Harris 
Bailey  V.  Piper 
Bailey  v.  Stephens     ... 
Bailey  v.  Sweeting    . . . 

Baily's  Case 

Baily  v.  De  Crespigny, 


88 


522, 


215 

283 

523 

229 

...     628 

...       27 

384,  386, 

393,  394 

...     469 


Bain  v,  Fothergill     ... 
Bainbridge  v.  Firmstone 
Bainbrigge  v.  Browne 
Baines  v.  Wood  fall    ... 
Bainesv.  Geary 
Baird's  Case 
Baker  v.  Bradley 
Baker  v.  Cartwright . . , 
Baker  v.  Hedgecock... 
Baker  v .  Loader 
Baker  v.  Monk 
Baker  v.  Head 
Balfour  v.  Ernest 
Ball  V.  Storie  ... 

Bankart  r.  Bowers 

Bank  of  Augusta  V.  Earle    ... 
Bank  of  Australasia  v.  Breillat 


172 
590 
42 
344 
120 
590 
4,53 
314 
592 
597,  613 
...     589 
220,  685,  686 
493,  495 
...     249 
118 
120, 
349 
147 
280 
471 


Bank  of  Columbia  v.  Patterson 
Bank  of  England  v.  Anderson 
Bank  of  Hindustan  v.  Alison 
Bank    of  Ireland    v.    Evans' 

Charities     130,146 

Bank  of  New  South  Wales  v, 

OwBton       423 

Bank  of   United  States     v. 

Daniel        434,437 

Bank   of    United   States    v, 

Owons        281 

Banks  V.  CroBsland Q31 

Banner  V.  Johnston 197 


Page 
466,  467, 
509,  523 
...  81 
...  5'21 
375,  390 


Barden  v.  Keverberg... 

Barker  v  Cox... 

Barker  v  Hodgson   ... 

Barkworth  v.  Young,  410,  636^  637 

Barnes  V.  Toye          69 

Barnett,  A'x  par^e      ...         ...  451 

Barrett  V.  Hartley     597 

Barry  V  Croskey       550 

Bartlettv  Wells       74 

Barton  ?'.  Muir          279 

Barton  V.  Piggott      283 

Parwick    v.     English     Joint 

Stock  Bank           ...113,  552,  553 


of 


Backcomb  v.  Beckwith 
Bate  V.  Hooper 
Bateman  v.   Mayor,    &c., 

Ashton-under-Lyne 
Bateman  v.  Mid-Wales  Rail- 
way Co 

Bateman  v.  Finder    ... 
Bateman  v.  Co'intess  of  llosa 
Bates,  Ex  parte 
Bateson  v.  Gosling    ... 

Bath's  Case 

Bath,  Earl  of,  and  Mountague's 

Case 

Batson  v.  Newman 

Battersbee  v.  Farrington 

Batty  V.  Chester        

Baxendale  v.  Seale    ... 
Baxter  v.  Earl  of  Portsmouth 
Bayley   v.    Manchester,    &c. 

Ry.  Co 

Baylis  V.  Dineley      

Beachey  v.  Brown     . 
Beanland  v.  Bradley 
Beard  v.  Webb 
Beattie  v.  Lord  Ebury 
Beauchamp,  Earl,  v.  Winn 
Beaumont  v.  Dukes  . . . 
Beaumont  v.  Reeve  . . . 
Beavan  v.  M'Donnell 
Bechervaise  v.  Lewis 

Beck's  Case 

Beck  V.  Pierce 
Beckham  v.  Drake  ... 
Bedford  v.  Bagshaw  . . . 
Bedford,  Duke  of,  v.  Trustees 

of  British  Museum 
Beer  v.   London    and    Paris 

Hotel  Co 

Beeston  v.  Beeston 

Begbie  v.  Phosphate  Sewage 

Co 

Behn  v,  Burness 
Bell  v.  Reid    ... 


523 
438 

679 

128 
624 
82 
77 
271 
682 

614 
285 
638 
290 
460 
88 

...  423 

...   65 

377,  532 

...  591 

...   82 

.  543 

,.  421 

..  712 

..  289 

..   93 

..  271 

41 

..  Add. 

99,  100 

..  556 

232 

161 
362 

361 
509,  511 
...  304 


XXVI 


TABLE  OF  CASES. 


Page 

Page 

Bellaiis  v.  Bellairs     ... 

..     336 

Bonner  v.  G,  W,  By.  Co. 

...     123 

W 

Bellairs  v.  Tucker      . . . 

i»  '5 

Bonnewell  v.  Jenkins 

...       43 

£■! 

Bellamy  v.  Sabine     . . . 

...     590 

Booth  V.  Bank  of  England  280,  281 

Belshaw  v.  Bush 

...     452 

Borell  V.  Dann 

...     600 

Beman  v.  Bufford 

...     676 

Berries  v.  Imperial  Ottoman 

Bennett  (Doe  d.)  v.  Hale 

...     649 

Bank           

...     101 

Bensley  v.  Bignold 

.279,  703 

Bosanqnet  V.  Wray  ... 

...     656 

Bentley  v.  Mackay,  431,496,  500,617 

Bostock    V.  N.   Staffordshire 

Bentley  v.  Vilmont  . . . 

...     567 

Ry  Co, 

674,  681 

Benwell  v.  Inns 

...     345 

Boston  Ice  Co.  v.  Potter 

...     449 

Benyon  v.  Nettlef old 

...     289 

Boulton  V.  Jones 

...     449 

Berdoe  v.  Dawson     . . . 

...     617 

Boussmaker,  Ex  parte 

...     305 

Berry  v.  Henderson  ... 

...     703 

Bowen  v.  Hall 

...     192 

i 

Besant,  Me      

...     332 

Bower  v.  Cooper 

...     226 

Besant  v.  Wood 

...     292 

Bowes  V.  Shand 

240,  252 

M 

Beawick  v.  Swindells 

414,416 

Bowman  v.  Budge     . . . 

471,  476 

Bettiniv.  Gye 

...     252 

Boyce  v.  Tabb 

293,  375 

Betts  V.  Burch 

..     490 

Boyd,  Ex  parte 

...       85 

Be\erley's  Case 

87.  89 

Boyse  v.  Boesborough  419, 

581,  583 

Beverley  v.  Lincoln  Gas  C 

".        149 

Braoewell  v.  Williams 

...     182 

Beynon  v.  Cook     603,  606 

609,  610 

Bradford  v.  Romney 

...     237 

BhugwandasB  v.  Netherlandp, 

Bradford  v.  Eoulston 

...     169 

&;c.  Insurance  Co. 

...       22 

Bradford  v.  Symondson 

...     472 

Bickertont;.  Burrell  103,104,105,108 

Bradford  v.  Williams 

...     248 

Bidder  V.  Br i.ii3      ... 

...     179 

Bradlaugh  v.  Newdegate 

321,  330 

Biffin  V.  Btgneil 

...     578 

Bradshaw  v,  Bradshaw 

...     267 

Bigland  V.  SkeltoT    ... 

..      408 

Bradshaw  v.  Lane,  and  Yorks 

BiDage  v.  Southee 

583,  692 

Ry.  Co 

...     189 

Bindley  v.  Molloney 

...     295 

Bramah  v.  Riberta    ... 

...     128 

Bingham  v.  Bingham 

434,  472 

Brandao  V.  Barnett  ... 

..     218 

BIrd'etr 

...     244 

Brandon  v.  Nesbitt    . . . 

..      307 

Birkmyr  v.  Darnell 

158,  161 

Branley  v.  S.  E.  R.  Co. 

...     367 

BirmiDgham  Bnkg.  Co.Exp 

a-te  681 

Brayshaw  v.  Eaton    . . . 

69 

Birrell  v.  Dryer 

234, 241 

Breton  v.  WooUven  . . . 

...     185 

Biscoe  V.  Kennedy    . . . 

...     671 

Brett,  Ex  parte 

...     534 

Blachford  v.  Preston 

...     313 

Brewer  v.  Brown 

...     522 

Blackburn  v.  Haslam 

...     513 

Bridgman  v.  Green 

592,  614 

Blackburn  v.  Smith  . . . 

...     566 

Bridger  v.  Savage 

...     362 

Blackburn  v.  Vigors 

...     513 

Briggs,  Ex  parte 

...     559 

Blaokie  v.  Clark   497,  582, 

584,592 

Bright  V.  Lfgerton    . . . 

...     570 

Blacklock  v.  Dobie    . . . 

...     268 

Bristow  V.  Secqueville 

...     310 

Blacksmith's  Case,  The 

..      314 

Britain  v.  Rossiter 

628,  634 

Blackwood  v.  London  Char- 
tered Bank  of  Australia  ...     425 
Blades  v.  Free  38,  96 

Bloomer  v.  Spittle  458,  500 

Bloxam  v.  Metrop.  Ry.  Co.    327,  684 
BlythandCo.'sCase  ...     642 

Boast  V.  Firth  403,  405 

B  )bbett  «.  Piukett 219 

Bold  V.  Hutchinson  .  ...     499 

Bolingbroke  v.  Swindon  Local 

Board  423 

Bolton,  Dukeof,  r.  Willi  tms  667, 672 

Bolton  V.  Madden     173 

Bolton  Partners  v.  Lambert  96 

Boa»r  V.  Maodonald            ...     270 
Bonev.  Eklen  363 


British  &  American  Telpgra)  h 

Co.  V.  Colson  661,  662 

British  Linen  Co.  V.  Drummond  626 
British  M£:^.ual  Banking  Co.  v. 
Cham  wood  Forest  Ry.  Co.      113 

Broad  V.  Munton       526 

Brogden  v.  Metro.  Ry.  Co.      32,  43 

Bromley  V.  Smith      610 

Brook  v.  Brook         ...         276,277 
Brookman'a  Trust,  i{e  ...     S37 

Brotherhood's  Case 688 

Broughton  V.  Hutt 474 

Broughton      v.      Manchester 

Waterworks  Co 127 

Broun  v.  Kennedy     . . .         600,  592 
Brown  V.  Brine  816 


TABLE  OF  CASES. 


XXVll 


Page 
...  123 
...  43 
280,  281 
...  600 
aan 
...  101 
...  656 
aire 

674,  681 
...  449 
...  449 
...  305 
...  192 
...  226 
240,  252 
471,  476 
298,  375 
...  85 
581,  583 
...  182 
...  237 
...  169 
...  472 
...  248 
321,  330 
...  267 
trka 
...  189 
128 
2.18 
307 
367 
69 
185 
534 
522 
|592,  614 
362 
559 
570 
310 
128,  634 

161,  662 
lond  626 
v. 

.      113 
.     526 
82,  43 
.     610 
k76,  277 
337 
688 
474 

127 
loo,  592 
816 


Page 

Brown  v.Byem  128 

Brown  V.Dale  115 

Brown  V.  Jodrell        89 

Brown  v.  Mayor  of  London  S86,  416 
Brown  v.  Royal  Insurance.  Co.    389, 

411 
Browning  V.  Wiight...  482,483 
Brownlie  v.  CampbeU  506,  715 


BruntonV  Claim 
Bryan  (Doe  d.)  v.  Bancks 
Bryant ».  Flight 
Bryant  v.  Herbert     . . . 
Bnbb  V.  Yelverton     . . . 
Bulkley  >.  Wilford    ... 
Bolt  V  Morrel 
Bnlteel  v.  Plnmmer  . . . 
Bnrcbell  v.  Clark 
Bargen'a  Case 
Borgess  r.  Eve 
Borghart  v.  Hall 
Burke  v.  S.  E.  Ry.  Co. 
Bum  V.  Carvalho 
Bums rd  V.  Haggis    ... 
Burrell,  Ex  parte 
Burronghes  V  Bayne... 

Burrow  v.  Sc»  nmell 

Burrowes  v.  Lock 

Barton  v.  Sturgeon 

Bute,  Marquis  of,  v.  Thompson 
Butler  and  Baker's  Case 

Batler  V.  Butler        

Bwlch-y-PIwm  Lead  Mining 

Co.  V,  Baynea        

Byrne  v.  Van  Tienhoven 


215 
...  54 
.,.       46 

139 
...  705 
...  274 
...  128 
...  337 
...  244 
...  569 
...  271 
...  69 
...  48 
...  209 
...  74 
267,  544 
...     141 


523 

538 
83 

400 
49 

87 

561 
27 


Caballero  v.  Henty    . . 
Cahill  V.  Cahill 
Cai'd  V.  Moss 
Caldecott,  Ex  parte   . . 
Calder  V.  Dobell 
Calverley  v.  Williams 
Camberwell   and   S. 


...  525 

...  83 

...  501 

...  316 
9o,  97.  98 

...  458 
Luniun 


Building  Society  v.  HoUoway  521 
Cambridge,  Mayor  of,  v.  D  nnia  270 
Cameron  V.  Wtilh,  i?c  ...     199 

Campanari  v.  Woodburn      ...       38 
Campbell's  Case         . . .         685,  689 

Campbell,  £"05  pn.He 471 

Campbell  V.  Fleming  ...     559 

Campbell  V.  French  ...  ..     707 

Canada,  Southern  Ry.  Co.  v. 

Gebhard     682 

Canham  v.  Barry       . .  .384,  385, 535 

Cann  V.  Willson         537 

Cannam  V.  Farmer 78 

Cannan  V.  Bryce        351 

Canif<ing  v.  Farquhar 20,  4  3 

Capper,  Ex  parti       490 


Page 

Cargill  V.  Bowir         554 

Caringtoi:,  Lord,  v,  Wycombe 

Ry.Co 123 

Carmarthen,  Mayor  of,  v.  Lewis    153 
Carr  V.  Jackson         ...  99,109 

Carrington  v.  Roots 629 

Carrol  v.  Blencow      80 

Carter  v.  McLaren    ...         ...     423 

Cartwright  v  Cartwright     . . .     295 
Cartwright  v.  Hateley  . .     454 

Casborne  v.  Bursham  ...     587 

Castle  V.  Wilkinson 521 

Catling  V.  King         161 

Cato  r.  Thompson     237 

Caton  V.  Caton  635 

Cattv.  Tourle  ...         342,345 

Caudell  t;.  Shaw         82 

Cavendish  v.  Greaves  212,  213 

Ceiitral  Ry.  Co.  of  Venezuela 
V.  Kisch       ...   530,  531,  647,  572 

Challis'sCase 461 

Chamberlain  v.  Williamson...     406 
Chambers  v.  Manchester  and 
Milford  Ry.  Co.     ...        280,  679 

Champion  V.  Rigby  ...         ...     618 

Chanter  2>.  Hop^ns  ...         ...     510 

Chanter  v.  Leese       204 

Chapleo  v.  Brunswick  Build- 
ing Society .. .         ...         ...     687 

Chapman  V.  Cole       448 

Chappie  V.  Cooper  . .       71 

Charles  worth  V.  Holt  ..     294 

Charter  1'.  Charter     707 

Charter  r.  Trevelyan  273,  663,  571 
Chasemore  V.  Turner  ...     624 

Chavasse,  Ex  parte 308 

Cheale  t<.  Kenward 173 

Chemin  de  fer  du  Dauphin^ 

V.  Clet         397 

Cherry   v.  Colonial  Bank  of 
Australasia...         ...         ...     105 

Cherry  v.  Heniiag  ...  IGO,  162 
Chesterfield  v.  Janssen  602, 603,  604 
Chicago  &  G.  E.  Ry.  Co.  v. 

Dane  174 

Chilton  V.  Corporation  of  Lou- 
don ...         200 

Chinno:^k  v.  Marchioness  of  Ely  24 
Cholmoudeley  V.  Clinton      ...     328 

Chovl&y,  Ex  parte      215 

Chubb  V.  Stretch       ...         ...     671 

Church  V.  Imperial  Gaslight, 

&c.  Co 145,  149 

Citizens'  Bank  of  Louisiana 
V.  Z^rst  National  Bank  of 
New  Orleans         ...         638,712 
City  Bank,  ExpaHeVl%,  129, 216, 216 
Clack  V.  Holland      211 


XXVIU 


TABLE  OF  CASES. 


Page 

Page 

Clare  v.  Lamb 

...     437 

Cook  1.  Lister            221 

Clark,  ^e        

...       72 

Cooke  V.  Clay  worth 90 

Clark  V.  Girdwood    . . . 

...     498 

Cooke  V.  Coo'^e          318 

Clark  V.  Malpas 

...     596 

Cooke  V.Cooke          328 

Clark  V.Clark 

...     292 

Cooke  V.  Eshelby      101 

Clarke  V.  Birley 

...     271 

Cooke  V.  Lamotte      584 

Clarke  v.  Cobley 

.^       75 

Cooke  v.Oxley          25,31 

Clarke  v.  Cuckfield  Union  ...     150 

Coombes  v.  Dibble 705 

Clarke  v.  Dickson 

...     564 

Cooper  v.  Evans        ...         ...     517 

Clarkson  v.  Edge 

...     345 

Cooper  V.  Joel            517 

Clay  V.  Ray 

...     355 

Cooper  V.  Phibbs       ...  421,  434,  437 

Clayton  v.  Adamn 

...       78 

473,  474 

Clayton  v.  Corby 

...     229 

Cooper  V.  Simmons          66,  71,  454 

Clegg  V.  Edmondson 

...     560 

Cooper  V.  Vesey        ...         426,452 

Clementson  v.  Bleasig 

...     305 

Cooth  V.  Jackson       317 

Cleve  V.  Financial  Corporation     173 

Cope  V.  Rowlands      280 

Clifford  r.  Watts       ...371 

),  380,  401 

Cope  V.  Thames   Haven,  &c. 

Clinan  v.  Cooke 

...     492 

Co. ...     152 

Clinch  V.  Financial  Corp 

ora- 

Copper  Miners  of  England  v. 

tion 

...     574 

Fox 149 

Clive  V.  Eeaumont     . . . 

...       41 

Coppock  v.  Bower     ...         316,357 

Close  V.  Close 

...     271 

Cordingley  v.  Cheesebrough  . .     520 

Clothworkers'  Co.  Caie 

...     341 

Co;k  and  Bandon  Railway  Co. 

Cloughv.  L.&N.\V.Ry. 

Co.     551, 

V.  Oazenove            65 

657,  559,  560,  562 

,  564,  573 

Cork  and  Youghal  Railway 

Clowes  V.  Higgiuaon     237 

,  459,  491 

Co.,  72e        280 

Clubb  V.  Hutson 

...     315 

Coiley  V.  Lord  Stafiford   ...274,  498 

Clugas  V.  Penaluna   . . . 

...     309 

Cornell  V.  Hay           532 

Coaks  V.  Boswell 

525,  526 

Comfoot  V.  Fowke 552 

Coates  V.  Collins 

...     475 

Cory  V.  Ger token       75 

Cobbett  V.  Brock          582, 

616,  617 

Coryv.  Patton           640 

Cochrane  v.  Willis    . . , 

471,  472 

Costigan  V.  Hastier 601 

Cockell  V.  Taylor 

...     596 

Cote,  Ex  parte           429 

Cocker's  Case 

...     195 

Cottage  Street  Church  v.  Ken- 

Cocking  V.  Ward       .  . 

...     633 

daU 654 

Cogan  V.  Dnffield 

...     499 

Coulson  V.  AUison     582 

Cohen  f.  Kittell 

...     362 

County  Life  Assurance  Co., 

Cohen  v.  Wilkinson  . . . 

...     676 

Be 685 

Colborne  &  Strawbridge, 

Ex 

Courtenay  V.  Williams         ...     623 

parte            

...     215 

Coutts  V.  Acworth     616 

Coldcot  v.  Hill 

...     483 

Couturier  v.  Haatie  ...399,  400,  470 

Cole  V.  Gibbons 

...     603 

707 

Cole  V.  Gibson 

...     334 

Co verdale  V.  Eastwood        ...     711 

Coles  V.  Pilkingtcn  ... 

167,  711 

Cowan  V.  Milbourn  ...261,  352,  703 

Coles  V.  Trecothick 

...     600 

Cowan  V.  O'Connor 32 

CoUen  v.  Wright       ... 

...     105 

Coward  and  Adam's  Purchaser 

Collier  v.  B"own 

...     599 

lie 84 

Collins  V.  Biantern  . . . 

315,357 

Coward  f.  Hughes    ...         437,606 

Collins  V.  Locke 

319,  339 

Cowdry  V.  Day          488 

Collyer  r.  Fallon 

...     314 

Cox  V.  Prentice        ...         467,479 

Colman  v.  E.  C.  Ry.  Co.  675, 684, 689   | 

Coxhead  r.  Mullis     61 

Oolyear  V.  Mulgrave... 

...     202 

Cragoe  v.  Jones        270 

Commins  v.  Scott 

...     161 

Crampton  i>.  Ridley 648 

Commissioners    of  Sewers 

V. 

Crampton  v.  Varna  Ry.  Co.,..     153 

Reg.            

...     367 

Crears  V.  Hunter       181 

CommoL  wealth  v.  Lane 

...     276 

Cripps  V.  HartnoU     168 

Conquest's  Ca°e 

...     193 

Croft  r.  Graham        606 

Cook  t'.  Field 

...     329 

Crofts  v.  Middleton 278 

TABLE  OF  CASES. 


XXIX 


Page 

1  ■  • 

221 

90 

... 

318 

... 

328 

101 

584 

.".'.25,  31 

... 

705 

... 

517 

517 

434,  437 

473. 

474 

,71, 

454 

426, 

452 

317 

... 

280 

fee. 

•  •  * 

152 

\v. 

... 

149 

316, 

357 

I  .. 

520 

do. 

•  •  < 

65 

ivy 

280 

274 

498 

532 

... 

552 

... 

75 

... 

640 

... 

601 

429 

in- 

... 

654 

•  .  . 

582 

0., 

685 

... 

623 

... 

616 

ioo 

,470 

707 

.. 

711 

152,  703 

32 

a 

., 

84 

37 

,606 

.. 

488 

67 

,479 

. 

61 

. 

270 

. 

648 

, 

153 

. 

181 

158 

. 

606 

, 

278 

Page 
Crook  V.  Corporation  of  Sea- 
ford 129 

Cropton  V.  Davies      244 

Crosby  r.  Wadaworth           ...  629 

Crossley  V.  Maycock 40 

Crouch  V.  Credit  Foncier  of 

England.. .127,  215,  217,  219,  221 

Crow  V.  Robinson      212 

Cruickshanka  V.  Rose           ...  653 
Cullen  V.  Thompson's  Trustees 

and  Kerr     555 

Cumber  V. "Wane       179 

Cumming  V.  Ince       ...         ...  577 

Cundy  V.  Lindsay     ...         451,568 

Cunningham  V.  Dunn           ...  390 

Currie  V.  Goold          439 

Currie  r.  Misa            166 

Curtis  V.  Williamson 102 

Curzon  V.  Belworthy             ...  613 

Cutter  V.  Powell        254 

Cutts  V.Ward           705 


Da  Costa  v.  Davis     . . . 
Da  Costa  v.  Jones      . . . 
Dacre  v.  Gorges 
Dale  '.  Hamilton 
Dally  V.  Wonham 
D'Altejrac,  Ex  parte 
Daltonv.  Angus 

Dalton  V.  Gib 

Dalton  V.  Miciiand  Ry.  Co, 
Daniell  f.  Sinclair    ... 
Darrell  V.  Tibbitts     ... 
Dashwood  v.  Jermyn 
Daubuz  V.  Jlorshead... 
Dauglish  v.  Tenuent... 
Davenport  v.  Bishopp 
Davenport  v.  Rsg.     . . . 
Davey  v.  Shannon     . . . 
Davies  v.  Davies  (9  Eq. ) 
Davies  v.  Davies  {36  Ch. 


410 

303 

459 

635 

589 

490 

229 

70 

79 

434,  437 

...     514 

...     711 

...     306 

...     267 

...     --^02 

...       54 

160,  346 

...59,62 

Div.)    343 

344 

...     494 


515 
645 


Davies  V.  Fitton 

Davies  v.  Jenkins      

Davies  v.  London  and  Provin- 
cial Marine  Insurance  Co... 

Davies  v.  MaVnna     

Davis    V.     Duke    of    Marl- 
borough      ...         ...         ...     314 

Davis  v.  Starr  318 

Davis  f.  Thomas        488 

Dawes  V.  Harness      ...         ...     561 

Dawson  V.  Fitzgerald  ...     319 

Day  V.Newman        ...         599,601 

Deacon  V.  Gridley     176 

Dearie  v.  Hall  209 

De  Beil  v.  Thomson...         337,  V08 
Debenham  v.  Ox        337 


Page 
De  Busaclie  v.  AM...  273,  572 

De  Oaillon  v.  L'Aigle  ..        81 

Do  Hoghton  v.  Money,  193, 322,  326 
De  La  Tonche's  Settlement, Re    481 

De  Mattos  V.  Gibson 224 

Dendy  1    Henderson...         ...     344 

De  Nicholls  V,  Saunders       ...     453 

Denn  V.  Wilford        483 

Dennett  V.  Atherton 229 

Denny  V.  Hancock     400 

Dent  V.  Bennett    582,  583,  584,  592 

593 
Denton  v.  G.  N.  Ry.  Co.,  15,  18,  23 

Denton  r.  Peters       218 

Ddposit  Life  Aseurance   Co. 

V.  Ayscough  561 

Derry  v.  Duchess  of  Mazarine  81 
Devonshire's,  Earl  of,  Case  ...  140 
Dew  V.  Paraons  ...  578,  579 
De  Wabl  v.  Branne  ...  80.  94 

De  Wiitz  v.  Hendricks  ...  307 
Diamond  Match  Co.  v.  Roeher    345 

Dickinson  v.  Burrell 326 

Dickinson  v.  Dodds     25,  28,  30,  38 

Dickinson  v.  Valpy 128 

Dickson  v.  Renter's  Telegram 

Co 202 

Dickson  v.  Swansea  Yale  Ry. 

Co 215 

Diggle  V.  Higgs             285,  363,  705 
Diggle  V.  London  and  Black- 
wall  Ry.  Co 148 

Dillon  V.  Cunningham  ...     671 

Dimmock  v.  Hallett 520 

Dinn  V.Blake  432 

Ditcbam  v.  Worrall 63 

Dixon,  .Ex parte  ...     100 

Dixon  V.  Bovill  220 

Dobell  V.  Stevens      546 

Doe  d.  Bennett  v.  Hale  ...  649 
Doe  d.  Bryan  v.  Banoks  ...  54 
Doe  d.  Gamons  v.  Knight  ...  49 
Doe  d.  Leach  V.  Micklem  ...  244 
Doe  d.  Pennington  v.  Taniere  153 
Doe  d.  Williams  v.  Evans    ...     328 

Don  r.  Lippmann      626 

Donaldson  v.  Farwell  534,  562 

Douglas  V.  Culverwell  . . .     489 

Downes  v.  Jennings 275 

Drake  v.  Beckham    ...         ...       98 

Draycott  v.  Harrison  87,  670 

Dresser  v.  Norwood  ...  97,  101 

Drew  V.  Nunn  39,  88,  94,  96 

Druiflf  V.  Lord  Parker        233,  493, 


Drummond  V.  Van  Ingen    ... 

Dublin  and  Wicklow  Ry.  Oo. 

V.  Black      


495 
478 

65 


'Wlllfll^illlilill^ll'iW^ 


XXX 


TABLE  OF  CASES. 


Duckett  V.  Gover 
Dudgeon  v.  Pembroke 
Dui^dale  v.  Lovering. . . 
D''ke  V,  Andrews 
Duncan  v.  Caahin 


Page 
...  684 
358, 704 
...  11 
...  42 
...     666 


Duncan,  Fox  &  Co.  v.  N.  &  S. 

WaleaBank  272 

Duncan  v.  Topbam    ...  . .     661 

Dunda3  v.  Dutens     637 

Dunlop  i;.  Higgins  ...  661,662 
Dunmore,    Countees     of,    v. 

Alexander 660 

Dunnage  V.  Wbite 596 

Dunne  v.  English      274 

Dunston     v.     Imperial     Gas 

Light  Co 152 

Durham,  Earl  of,  V.  Le^fard  468,  522 

Dutton  V.  Marsh       220 

Dutton  «.  Poole         201 

Dutton  V.  Thompson  ...     585 

Duvergier  w.  Fellows  ...     356 

Dyer  v.   Hargrave   519,  523,   546, 

547 
Dyer's  Case,  The  ..,     302,341 

Eagle  Insurance  Co.,  Ex  parte  685 
Eaglesfield    v.     Marquis    of 

Londonderry  ...         434,  456 

Earle  v.  Hopwood     ...         ...     324 

Earle  V.Oliver  169 

East  Anglian  By.  Co.  v.  E.  C. 

Ry.  Co 677,681 

East  London  Waterworks  Co, 

V.  Bailey     148 

Eastern  Counties  Ry.  Co.  v. 

Hawkes      680,689 

Eastwood  V.  Eenyon ...         1 58,  1 69 
Eaton  V.  Bask er         ...         ...     155 

Ebbw  Vale  Co.'s  Case  ...  1 50 
Ebsworth  &  Tidy's  Cmtracts  Add. 
Ecclesiastical   Commissfoners 

V.  Merral 153 

Eden V.  Ridsdales,  &c.  Co.    ...  Add. 

Edgware  Highway  Board  i'. 
Harrow  Gas  Co.         ...     166,  358 

Edgington  V.  FitzmauricA     ...     545 
Edmunds  v.  Busbeil ...         ...       98 

Edmunds  v.  Merchants'  Des- 
patch Transport  Co.         451,  568 
Edwards  v.    Aberayron,    &c. 

Society        319 

Edwards  V.  Brown     443 

Edwards  r.  Burt        610 

Edwards  V.  Meyrick 590 

Egan  r.  Guardians  of  Kensing- 
ton Union  ...         ...         ...     649 

Egerton   v.  Earl    Brownlow,    298, 
300,  301,  302,  303,  310 


Page 
Elbinger  Actien-Gresellschaft 

V.  Ciaye      .-         97 

Eley    V.    Positive  Assurance 

Co 160,  203 

Eliason  V.  Henshaw 26 

Ellen  v.Topp 40*^,410 

Elliot  v.Ince 93 

Elliott  V.  Richardson 317 

Elliott    V.    Royal    Exchange 

Assurance  Co 319 

Ellis  V.  Bwker  ..        594,  617 

Elpb'.Dstone,  Lord,  v.  Monk* 

land  Iron  and  Coal  Co.  . . .  490 
Eltham  v.  Kingsman  ...     299 

Elwell  V.  Martin       74 

Emmerson's  Case      470 

Empress  Epgineering  Co.    107,  203 
Empson's  Case  ...         ...     445 

England  V.  Davidson  ...     176 

England  V.  Downs    275 

English  and  Foreign  Credit 

Co.  V.  Arduin         41 

Equitable    Insurance    Co.  v. 

Heame        497 

Erlanger  v.    New    Sombrero 

Phosphate  Co.  531,  573,  583 

Ernest  V.  NichoUa  ...  665,686 
Erskine  v  Adeane,  159, 239,  392,714 

Espey  V.Lake 591 

Esposito  V.  Bowden,  304,  305,  306, 

375 
Eatcourt    v.     Estcourt     Hop 

Essence  Co.  296 

Evans  v.  Bicknell  ...  708,  715 
Evans  V.  Brembridge  ...     517 

Evans  v.  Carrington,  294,  533,  534 
Evans  v.  Edmonds,  534,  587,  538 
Evans  u  Llewellyn,  612,  613,  614 

Evans  V.  Protbero     643 

Evans  V.  Smallcombe  688 

Evanturel  v.  Evacturel  ...  302 
Evelyn  V.  Chichester  ...       65 

Everitt  V.  Everitt      585 

Exton  V.Scott  49 

Faine  V.  Brown         600 

Fairhurat  v.  Liverpool  Adel* 
phi  Loan  Association        ...       78 

Fairlie  V.  Fenton       97 

Falcke  V.  Gray  ...        600,601 

Fane  V.  Fane..         529 

Farewell  V.  Coker      484 

Farmer  v.  Farmer     682 

Farrow  V.  Wilson  ...  188,402 
Faviel  v.  E.  0.  Ry.  Co.  ...  152 
Fawcett  V.  Whitehonse  ...  530 
Fellowes  V.  Lord  Gwydyr  ...  104 
Felthon  e  v.  Bindley 26,  38 


TABLE  OF  CASES. 


XXXI 


Page 

liaft 

•  •  • 

97 

moe 

160, 

203 

... 

26 

40^ 

410 

... 

93 

317 

kDge 

<>. 

319 

594, 

617 

)i»k. 

... 

490 

... 

299 

■  •  • 

74 

... 

470 

107 

203 

... 

445 

•  •  * 

176 

... 

275 

edit 

■  1  • 

41 

.  V, 

■  •• 

497 

600 

78 
97 
600,  601 
529 
484 
582 
L88,  402 
.  152 
.  530 
.  104 
•26,  38 


P»ge 
Feltmaken,  Co.  of,  v.  Davis    200 

Feretv.  Hill 352.  529 

Ferguaon  v.  Carrington  539,  558 
FergnsBon  v.  Noimaii  ...     283 

Fearon  v.  Earl  of  Aylesford ...  294 
Ferrand  V.  BiBcboffsheim  ...  100 
Field  V.  Moore  ..  .••       58 

Fife  t>.  Claj ton  491 

Financial  Corporation's  claim    214 

Findon  v.  Parker      330 

Finlay  v.  Biietol  and  Exeter 

Ky.  Co 148,155 

Finlay  r.  Chimey  ...  189,406 
Firth  V.  Midland  Ry.  Co.  ...  407 
Fischer  V.  Kamala  Naicker...  880 
Fbher  &  Co.  «.  Apollinaris  Co.  315 
Fisher  V.  Bridges  ...  354,355 
Fisher  v.  Liverpool    Marine 

Insurance  Co.         ...        639,641 
Fishmongers'  Co.  v.  Robertson 

145,  153 

Fitch  V.  Jones 
Fitzgerald  v.  Chapman 
Fivaz  r.  l-icholls 
Fleet  V.  Murton 
Fleet  V.  Ferrius 
Fleetwood  v.  Hull      . . . 

Fletclier  v.  Fletcher  . . . 

Flight  V.  Holland      .  . 

Flight  V.  Booth 

Flight  V.  Reed 

Flint  I'.  Woodin 

Flureauv.  Thornhill... 

Foakes  v.  Beer  .  . 

Forbes  &  Co.'8  claim . . . 

Forbes  v,  Cochrane  . . . 

Forbes  v.  Watt 

Ford  V.  Beech 

Ford  V.  Cotesworth  ... 

Ford  and  Hill,  72«     ... 

Ford  V.  Olden 

Ford  V.  White 

Forman  v.  Wright 

Forrest  V.  M«ncheBter,  &c.  Ry. 
Co. 683 

Foster  V.  Cockerell 209 

Foster  v.  Mackinnon  442,  444,  446, 

476 

Foster  V.  Redgrave 69 

Foster  r.  Wheeler     2,47 

Foulkes  V.  Metro.  Dist.  Ry. 
Co 427 

Fonntaine  v.  Carmarthen  Ry. 
Co 685 

Fowler  v.  Fowler      496 

Fowler  V.  Hollins      423 

Fowler     v.     Monmouthshire 
Canal  Co 041 


286, 

383 

83 

361 

9S 

,99 

79 

1:25 

,  ,  , 

49 

...60,62 

468, 

518 

64,  655, 

705 

... 

539 

469 

179, 

180 

514 

370, 

371 

... 

431 

... 

243 

... 

390 

... 

528 

597, 

616 

211 

437, 

606 

Page 
Fowles    V.    Manchester   and 

London    Assurance  Assoc.  235 

Fox  V.  Nott 228 

Frankliu  v.  Miller     251 

Franks,  F^  parte      80 

Franks  v,  Duchease  de  Pienne  81 

Fraser  V.  Hill 357 

"Freedom,'    The       228 

Freeman  V.  Cooke     506 

Freeman  V.  Jeffries  ...  566 
Freeth  v.  Burr     254,  255,  256,  257 

Frend  V.  Dennett      155 

Freshfield's  Trusts,  He.        ...  209 


Frost  V.  Knight 
Fry  V.  Lane    . . . 
Fuentes  v.  Montis 
Fullalove  v.  Parker  . 
Fulton  V.  Andrew 
Furnival  v.  Coombes 
Fnrtado  v.  Rodgers  . 


...  19 
597,  606,  611 

...     227 

...  644 
.442,  581,  706 

...  107 
..     305 


Gabell  v.  S.  E.  Ry.  Co.         ...  43 

Gadd  V.  Houghton    ...         ...  98 

Gale  V.  Gale 199 

Galloway  v.  Mayor  of  Lordon  123 

Gandy  V.  Macaiday 484 

Gardner  v.  Cazenove            . . .  489 

Garland  V.  CarliBle 424 

Garnons  (Doe  d.)  v.  Knight...  49 

Garrard  v.  Frankel   ...         458,  500 
Gas  Light  and   Coke  Co.  v. 

Turner         ...         ...         ...  351 

Geere  V.  Mare            355 

Geipel  v.  Smith         . . .         305,  402 

Gerhard  V.  Bates  556 

Gibbon  V.  Budd         646 

GJbbons  v.  N.  E.  Metropolitan 

Asylum  District     41 

Gibbs  V.  Harding       293 

GiHson  t'.  D'Este       527 

Gibson  f.  East  India  Co.      ...  152 
Gibson  v.  Jeyes        ..  581,  582,  587 

Gibson  t'.  Kirk           154 

Gidley  r.  Lord  Palmerston  . . .  99 

Gilbert  V.  Lewis         574 

Gilbert  v.  Sykos         299 

Gilchrist,  Ex  parte     85,  87 

Giles  V.  Edwards       408 

Gilkes  V.  Leonino     ...         ...  24 

Glasopoole  v.  Young            . . .  424 

Goddard  r.  O'Brien 179 

Goddard  v.  Snow       275 

Godwin  v.  Francis     106 

Goman  i>.  Salisbury 237 

Gompertz  V.  Bartlett            ...  465 

Gooch's  Case  ,.  57,  58 

Good  V.  Cheesman     179 

Good  V.  Elliott  298 


XXXll 


TABLE  OF  CASES. 


Page 

Page 

Goode  V.  Harrison     . . . 

...       57 

Haigh  V.  North  Bierley  Union 

151 

Goodraan  v.  Harvey  . . . 

...     219 

Haines  v.  Busk 

,, 

358 

Goodman  v.  Sayers   ... 

...     438 

Halford  v.  Cameron's  Coal- 

Goodwin  v.  Robarts  . . . 

220,  221 

brook,  &c.  Co. 

... 

226 

Goram  r.  Sweeting  ... 

...     703 

Halhead  v.  Young     . . . 

•  •  • 

237 

Gordon  v.  Gordon     ... 

...     529 

Halifax  Union  Guardians  r. 

Gore  V.  Gibson  _        ...    88,  90,  416 

Wheel  wiight 

•  •  • 

443 

Gorgier  v.  Mieville    . . . 

...     220 

Hall, /?c          

« •  • 

650 

Gover's  Case 

...     632 

Hall  V.  Bainbridge    . . . 

... 

205 

Govett  V.  Richmond  ... 

...     193 

Hall  V.  Cazenove 

383 

Grseme  v.  Wroughton 

355,  703 

Hall  V.  Conder 

... 

466 

Grabam  v.  Johnson  ... 

213,  215 

Hall  V.  Dyson 

... 

268 

Grain's  Case 

194, 195 

Hall  V.  Ewin 

227 

,231 

Grant  v.  Maddox 

...     240 

Hall  n  Hall 

583 

Gravely  v.  Barnard  . . . 

173,  345 

Hall  V.Hall 

... 

586 

Graves  v.  Legg 

...     252 

Hall  V.  Mayor  of  Swansea 

154 

Gray  v.  Fowler 

6.59 

Hall  V.  Old  Talargoch  Lead 

Gray  v.  Gibson 

...     205 

Mining  Co. 

569 

Gray  v.  Lewis 

146,684 

Hall  V.  Palmer 

... 

290 

Giay  V.  Matfaias 

289, 290 

Hall  V.  Palmer 

... 

49 

Gray  v.  Pearson 

...     205 

Hall  V.  Warren 

... 

87 

Gray  v.  Warner 

...     274 

Hall  V.  Wright      335,  403 

,405 

,406 

Great  No.  ^hein    Ry.   Co 

.     V. 

Hall-Dare  v  Hall- Dare 

500 

Eastern  Counties  Ry.  Co. . . .     676 

Hallows  V.  Femie 

•  •  • 

546 

Gt.NorthtrnRy.Co.t'.Witham     174 

Halsey  v.  Grant 

... 

519 

Green  v.  Baverstock  ... 

...     539 

Hamilton  v.  Grainger 

... 

283 

Green  v.  Duckett 

...     577 

Hamilton  v.  Hector  ... 

332 

Green  v.  Sevin 

...     487 

Hamilton  v.  Watson . . . 

516 

Green  v.  Wynn 

...     271 

Hamlin  v.  Great  Northern 

Ry. 

Greenwood  v.  Greenwood 

...     244 

Co 

16 

Gregory  v.  Williams... 

...     202 

Hammersley  v.  Baron  de  Beil, 

337, 

Grell  V.  Levy 

322,  373 

707,  708,  709, 

710 

,711 

Gresley  v.  Mcusley      563, 

582,  606, 

Hammond  v.  Messenger 

•  •  • 

207 

616,  618 

Hampden  v.  Walsh  ... 

... 

363 

Griffin  r.  Devtuille  . . . 

...     591 

Hanauer  v.  Doane     . . . 

308 

,353 

Griffiths.  Young 

631,  632 

Hancock  v.  Hancock 

85 

Griffiths  V.  Jones 

...     461 

Hancock  v.  Peaty     ... 

87 

Griffiths  V.  Robins     . . . 

...     591 

Hanington  v.  Du  Chastel 

... 

313 

Grigbyv.  Cox 

...     582 

Hanley  v.  Pearson     ... 

■  *  > 

499 

Grimoldby  v.  Well«  ... 

...     511 

Harben  v.  Phillips 

... 

684 

Griswold  v.  Waddington 

...     306 

Harding,  In  the  Goods  of 

... 

79 

Grosvenor  v.  Sherratt 

589,  591 

Hardman  v.  Booth     . . . 

451 

,568 

Guardhouse  v.  Blackburn 

238,  707 

Hardy  v.  Metropolitan  Land 

Guest  V.  Smythe 

...     273 

and  Finance  Co.    ... 

... 

428 

Guinneps  v.  Land  Corporation             | 

Hare's  Case 

461, 

661 

of  Ireland   ... 

...     691 

Harman's  Case 

... 

195 

Gunn's  Case 

...       33 

Harman  v.  Reeve 

628 

Gurney  v.  Behrend   ... 

...     228 

Harms  v.  Parsons     ... 

345 

Gurney  v.  Womersley 

...     466 

H'  rington  v.  Long 

322, 

326 

Guthing  V.  Lynn 

...       44 

Harris'  Case 

... 

662 

Guy  V.  Churchill          322, 

326,  330 

Harris  v.  Brisco 

321 

Gwynne  v.  Heaton    . . . 

...     596 

Harris  v.  G.  W.  Ry.  Co. 

*  t  t 

48 

Harris  r.  Nickerson 

15.18 

H.  r.  W 

295,  296 

Harris  v.  Pepperell   . . . 

468, 

500 

Hack  V.    Loudon   Provident            | 

Harris  v.  Quine 

... 

626 

Building  Society    . . . 

...     319 

Harris  v.  Tremenheere 

... 

692 

Hadley  v.  Clarkr 

...     306 

Harris  u.  Wall 

69 

Haigh  V.  Brookf 

...     172 

Harrison  v.  Good 

... 

227 

!*!«W!;A!W|B51«'#'FH.''^  " 


TABLE  or  CASES. 


xxxm 


Page 

LTnioii     151 

..      358 

Coal- 

...     226 

...     237 


IDS    V. 


...  443 
...  650 
...  205 
...  383 
...  466 
...  268 
227,  231 
...  683 
...  586 
»  ...  154 
Lead 
...  569 
...  290 
...  49 
...  87 
13,  405,  406 
...  500 
...  546 
...  519 
...  283 
...  332 
...  516 
pRy. 

...  16 
Beil,  337, 
710,  711 
...  207 
...  363 
308,  353 
...  85 
...  87 
...  313 
...  499 
...  684 
...  79 
451,  568 
Etnd 

428 
461,  561 
195 
628 
345 
322,  326 
662 
321 
48 
15,18 
468,  500 
626 
592 
59 
227 


Harrison  v.  Guest    , 
Harrison  v.  Seymour  . . . 

Hart  V.  Eastern  Union  Ry.  Co 

Hart  t/.  Hart 

Hart  V.  Miles 

Hart  r.  Mills 

Hartv.  Swaine         

Harter  r.  Harter       

Hartley  v.  CummiDgs 
Hartley  v.  Ponsonby 
Hartley  v.  Rice 
Harvey  v.  Famie 
Harvey  v.  Mount 
Harvey  v.  Gibbons 
Haslam  v.  Sherwood 
Haatelow  v.  Jackson 
Hastings,  Lady,  Re 
Hatch  V.  Hatuh 
Hawksworlh  v.  Hawksworth 

Hay's  Case     

Haycraft  v.  Creasy 


Page 
696, 698 
...     270 


677 

44 

...     172 

...     463 

...     528 

...     706 

...     347 

.,     176 

...     335 

436,  437 

...     591 

...     385 

...     175 

863,  364 

...     672 

582,  590 

331 

273 

545 


Hajgarth  v.  Wearing  525,  528,  613 
Haywood  v.  Brunswick  Build- 
ing Society  ...         227,230 
Haywood  u.  Cope      ...         —     601 
Heartley  V.  Nicholson  ...     185 

Heath  v.  Crealock     426 

Heathcote  V.  Paignon  ...     601 

Hebb'sCase  ...  27,661 

Heffield  ».  Meadows  ...     241 

Heilbutt  V.  Hickson  477,  511 

"Helen,"  The  308 

Helps  V.  Clayton       71 

Hemingway  V.  Hamilton      ...     534 
Henderson  v  Australian  Royal 

Mail,  &c.  Co 149 

Henderson  v.  Ste\enion       ...       47 

Henkelv.  Pape         462 

Henkle  v.  Royal  Eicb.  Af  soe. 

Co.  496 

Hereford  &  S.  Wales  Waggon 

and  Engineeiing  Co.,  Re         551 
Herman  v.  Jeuobner  316,  864 

He»e  t'.  Stevenson 482 

Heywood  v.  MalUlieu  526,  529 

Hey  worth  v.  Hutchinson     ...     511 

Higgins  V,  Pitt  268 

Hfggins  V.  Same^s     549 

Higgins  V.  Scott        623 

Higgins  V.  Senior      97 

Higginson  v.  Clowes  460,  491 

Higginson  V.  Simpson  ...     362 

Higgs v.Nrthm.  Assam TeaCo.    215 

Hill  V.Boyle 326 

HiU  V.Gray 536 

Hill  D.Lane 538 


Page 
Hill  r.  Wilson  ...         237,447 

HUliard  V.  Eiffe        ...         627,674 

Hills  V.  Rowland       497 

Hills  v.Snell  448 

Hills  V.  Sughrue        ...         379,388 
Hilton  V.  Ecbersley  337,  338 

Hindley  v.  Marquis  of  West- 

meath         295 

Hindson  V.  Weathetill  ...     583 

Hipwell  V.  Knight     486 

Hirsohfield  v.  London,  Brigh- 
ton and  South  Coast  Ry.  Co.     543 

Hirst  V.  Tolaon  407 

Hislop  V.  Leckie        230 

Hitchcook  V.  Coker 343 

Hitchcock  v.  Giddings  ..      471 

Hoare  V.  Bremridge 575 

Hoare  v.  Rennie  255,  256,  257 

Hobart  v.  Butler  648,  649,  651 

Hodgson  r.  Earl  of  Powia     ...     676 
Hoggins  V.  Gordon  648,  649 

Hnghton  V.  Hoghton    442,  584,  590 
Hole  V.  Bradbury      ...         ...     454 

Holland  v.  Hall  ...     359 

HoUins  V.  Fowler         423,  451,  568 
Holman  v.  Johnson  ...         308,  360 
Holman  v.  Loynes  582,  586, 590,  616 
Holme  V.  Brunskill   ...  270 

Hoime  v,  Guppy        ...         ...     409 

Holmes  V.  Blogg        ...  60,63 

Holmes  v,  Jaques      ...         ...     206 

Homersham  v.   Wolverhamp- 
ton Waterworks  Co.         ...     148 

Honck  V.  Muller        256 

Honeyman  v.  Marryat  ...       40 

Hoole  V.  G.  W.  Ry.  Co.        ...     684 
Hope  V.  Hope...  292,  316,  373 

Hopkina  <-.  Prescott 313 

Hopkinson  v.  Foster 672 

Home's  Case 226 

Horroch  s  v.  Rigby     622 

Horofall  v.  Fauntieroy  ...     102 

Horsfall  V.  Thomas   ...  ..     549 

Hort'sCase 194,195 

Hotson  V.  Browne  106,  236,  237 


Hill  V.  Tupper 
Hill  V.  Walker 


228,  230 
...     623 


Hough  V.  Manzanos    ...         ...     98 

Houldsworth  v.  City  of  Glasgow 

Bank  556 

Houldsworth  r.  Evans  ...     688 

H  jusebold  Fire  Insurance  Co. 

V.  Grant      36,  37,  662 

Howard  V.  Brownhill  ...     656 

Howard  V.  Harris      488 

Howden  V.  Haigh      267 

Howden  (Loid)  v.  Simpson  ...     357 

Howell  V.  Coupland 398 

Howell  V.  George  ...  699,601 
Howley  r.  Knight     ...        111,111 


XXXIV 


Table  of  cases. 


Huber  v.  Steiner 
Hughes  V.  Done 
Hoghes  V.  Humphreys 


Hughes  V.  Jones 
Huguenin  v.  Baseley 

Huhne  v.  Coles 
Hulme  V.  Tenant 
Hulse,  Ex  parte 
Humble  v.  Hunter    . 
Hume  V.  Pocock 
Humfiey  v.  Dale 
Humphreys  v.  Green 
Hunt,  In  the  goods  of 
Hunt  V.  Hunt    288, 


Pa£j 

626,  627 
...  653 
705 


519,  520,  524 

583,  592,  594, 

616 

...     271 

666,  671 

...     488 

...     450 

...     548 

99,  242 

...     634 

...     444 

291,  292,  293, 

295 

Hunt  V.   Eousmaniere's  Ad- 
ministrators . .  435,  497 

Hunt  v.  Silk 566 

Hunt    V.    Wimbledon    Local 
Board  ...    130,151,154,155 

Hunter  V.  Atkins      616 

Hunter  i;.  Daniel       ...         322,326 
Himter  v.  Walters     ...443,  445,  451 
Hussey  v.  Home- Payne       ...       40 
Hutcheson  v.  Eaton ...         ...       98 

Hutchinson  v.  Tatham         ...9^,  99 
Hutlfcy  t).  Hutley      ...         822,330 

Hutton  i;.  Bulloch     97 

Hutton  V.  Warren     242 

Hybart  V.  Parker       205 

Hyde    v.    Hyde  and  Wood- 
mansee        ...         ...         ...     869 

Hydraulic  Engineering  Co.  v. 
McHaffie 487 

lud'sCase       461 

Inman  i^.  Inman        77 

Inns  of  Court  Hotel  Co.  He...  681 
lonides  v.   Pacific  Insurance 

Co 640 

lonidea  v.  Pender      ...         512,  550 

Ipswich  Tailors' Case           ...  340 

Irnham,  Loid,  v.  Child         ...  435 

Irvine  r.  Watson       ...         ...  101 

Isberg  t'.  Bowden      100 

I vens  V.  Butler          ...         ...  671 

J ack&on,  £x  parte     282 

Jackson  V.  Ducbaire  .. .         ...     2()6 

Jackson  v.  Turquand  ...       40 

Jackson  v.  Union  Marine  In- 
surance Co.  ...         ...     ^02 

Jacobs  V.  Credit  Lyonnais,  367,  376, 

390 

Jacobs  1'.  Seward       428 

James,  Ex  parte         433 

James  V.  Coucbman  ,..,         ...     585 


Page 

James  V.  Isaaos         462 

James  v.  Kerr  822 

Jarratt  V.  Aldam       618 

Jarrett  V.  Hunter      ...         ...     161 

Jay  and  Amphlett,  i2e         ...     671 

Jeev.  Thurlow  293 

Jeflferys  t>.  Gurr         154 

Jenkins  v.  Jones        ...         ...     328 

Jenkins  v.  Morris      ...         ...       94 

Jennings  »'.  Broughton         . . .     546 
Jennings  v.  Johnson...         324,  704 
Jennings  v.  Rundall ...         ...       73 

Jervis  v.  Berridge     ...         ...     238 

Jervis  v,  Tomkinson ...         ...     401 

Jewitt  V.  Eckhardt 163 

Johnasson  v.  Bonhote  ...     629 

Johnson  v.  Gallagher,  668,  669,  670, 

672,  673 
Johnson  v.  Lansley   ...         ...     362 

Johnson  v.  Pie  ...         ...       73 

Johnson  v.  Raylton  ...        241,  450 

Johnstone  v.  Marks 69 

Jolifife  r.  Baker  528 

Jonts,  Ex  parte  (12  Ch.  Div.)  669 
Jones,  Ex  parte  {18  Ch.  Div.)        76 

Jones,  Re        644 

Jones  V.  Backley        ...  ...     249 

Jones  V.  Broadhurst  ...        218,  452 

Jones  t).  Clifford        473 

Joues  V.  Gibbons       226 

Jones  i).  Giles 705 

Jones  i>.  Gordon         ...         ...     219 

Jones  V.  Harris  ...         668,  672 

Joues  V.  Holm  ...         ...     402 

Jones  V.  Jones  (8  Sim.)  ...  210 
Jones  V.  Jones  (6  M.  and  W.)  632 
Jones  V.  Jones  (1  Q.  B.  D.) ...  336 
Joues  v.  Just ...         ...         ...     510 

Jones  v.  Lane 218 

Jones  V.  Lees.  ...         ...     345 

Jones !».  North  ...         339,377 

Jones  V.  Bicketts       ...         ...     605 

Jones  V.  Bimmer       ...         ...     525 

Jones  V.  Eobinson     204 

Jones  V.  St.  John's  College, 

Oxford         388 

Jones  v.  Victoria  Graving  Dock 

Co 162 

Jones  V,  Waite  . . .  172, 178,  294 

Jorden  v.  Money,  636,  709,  712,  713 

Josephs  V.  Pebrer      223 

Joyce  V.  Swanu         41 

Kay  V.  Duchess  de  Pienne  ...  81 

Kay  V.Smith 692 

Kaye  v.  Moore          ...         ...  289 

Kearou  V.  Pearson    888 

Kearsley  V,  Cole        270 


■  "r^y--t'--L-'-^.< 


TABLE  OF  OASES. 


XXXV 


Page 

452 

... 

822 

... 

618 

•  •  • 

161 

671 

... 

293 

... 

154 

... 

328 

94 

546 

S2i 

,704 

... 

73 

238 

401 

•  •  * 

163 

629 

8,  669, 

670, 

672 

,673 

... 

362 

... 

73 

241 

,450 

... 

59 

(•  > 

528 

Div.) 

669 

Div.) 

76 

644 

249 

218 

,  452 

473 

... 

226 

•  •  • 

705 

.  •  • 

219 

668 

,672 

•  •  ( 

402 

210 

iw!) 

632 

).)... 

336 

610 

* .  * 

218 

•  t  • 

345 

339,  377 

•  .  . 

605 

•  •  • 

525 

.  .  > 

204 

lege, 

•  •  • 

388 

)ock 

•  <  . 

162 

2,178 

,294 

t>,  712,  713 

•  . . 

223 

... 

41 

>  ,.. 

81 

•  •  • 

592 

•  ••4 

289 

... 

888 

•  •  • 

270 

Page 
Keates  v.  Earl  Cadogan  528,  536 
Keatesw.  Lyon  ...  227,230 
Eedar  Xath  Bhattacharji  v. 

Gorie  Mahomed    ...         ...     654 

Keech  V.  Sandford    274 

Keenan  V.  Handley 182 

Eeir  V.  Leeman         ...         ...     315 

Kekewich  z'.  Manning  ...     183 

Kelly  V.  Solari  433 

Kelner  v.  Baxter  ...  106, 108 
Kempson  v.  Ashbee  ...569,  591,  618 
Kennedy  v.  Broun    .►,648,  649,  651 

Kennedy  V.  Green      444 

Kennedy  V.  LyeU      328 

Kennedy  v.  Panama,  &c.  Mail 

Co 455,465,509 

Kent  V.  freehold  Land  Co. . . .  461 
Keppell  V.  Bailey      ...         230,  231 

Kershaw  v.  Kelsey 304 

Kettle  V  Eliot  64 

Kibble,  Ex  parte        61 

Kidderminster,   Mayor  of,  v. 

Hardwick 145,151,153 

Kien  v.  Stukeley       601 

King  V.Hamlet        609 

Kingsford  v.  Merry  ...448,  451, 568 
Kingston  v.  Preston  ...         ...     249 

Kintrea,  ExpaHe  ...  541,549 
Kirk  1/.  Bromley  Union         ..     153 

Kitchin  V.  Hawkins 436 

Knight  V.  Bowyer  ...322,  325,  326 
Knight  V,  Marjoribanks       . . .     597 

Knox  V.  Gye 108,621 

Knye  v.  Moore  289 

Kronheim  v.  Johnson  ...     162 

Lacey,  Ex  parte         272 

Lachlan  V.  Reynolds...         ...     525 

Laidlaw  v.  Organ      508 

Laingv.  Reed  681 

I  .keman  v.  Mountstephen  ...  157 
liamare  v.  Dixon      ...        712,  714 

Lamb's  Case 385,416 

Lamb  v.  Brewstev     703 

Lampet's  Case  206 

Lam^leigh  r.  Brathwait  12,167,169 
LampreU  v.  Billericay  Union      151 

Lane  v.  Horlock       606 

Lassence  v.  Tierney 636 

Laughter^s  Case        ...410,  415,  416 


Laver  v.  Dennett 
Lavery  v.  Pursell 
Lavery  v.  Turley 
Lawes  v.  Purser 
Lawrence  v.  Smith 
Laythoarp  v.  Bryant . 
Lazarus  v.  Cowie 
Lea  V.  Whitaker 


500 
159 
633 
172 
296 
628 
221 
490 


Page 
Leach  (Doe  d.)  v,  Micklem  ...     254 

Leach  v.  Mullett       462 

Leaskv.  Scott  545 

Leather  Cloth  Co.  v.  Hieronimus  162 
Leather  Cloth  Co.  v.  Lorsont   340, 
342,  343,  345 
Lebeau  v.  General  Steam  Navi- 
gation Co 515 

Lebel  v.  Tucker         218 

Tu^e,  Ex  parte 305 

Lee  V.  Bude,  &c.  Ry.  Co.     ...    278 


Lee  V.  Gaskell 

...     169 

Lee  V,  Jones  ... 

516,  536 

Leeds  v.  Cheetham    . . . 

391,  392 

Legge  V.  Croker 

...     527 

Leggott  V.  G.  N.  R.  Co. 

...     189 

Leicester  v.  Rose 

...     267 

Leifchild's  Case 

...     184 

Leman  v.  Fletcher    . . . 

...     646 

Leman  v.  Houseley    . . . 

283, 647 

Lempriere  v.  Lange  ... 

...      75 

Lennard  v,  Robinson... 

...       98 

Lennon  v.  Napper 

486,488 

Leroux  v.  Brown  628,  629, 630,  647 

Leslie  v.  Fitzpatrick  . . . 

...56,60 

Letchford,  Re 

...       72 

Levy  V.  Green 

...     463 

Lewis  V.  Brass 

...       43 

Lewis  V.  Bright 

...     284 

Lewis  V,  Browning    . . . 

...       38 

Lewis  V,  Jones 

..     543 

Lewis  V.  Nicholson    . . . 

...     105 

Leyland  v.  Illingwortb 

459,  519 

Leyland  v,  Stewart   . . . 

...     163 

Lichfield  v.  Baker    ... 

...     438 

Life  Association  of  Scotland 

w.  Siddal     

...     571 

Lightfoot  V.  Heron    . . . 

...       91 

Limpus    V.   London    General 

Omnibus  Co. 

...     423 

Lindsay  t».  Cundy 

...     451 

Lincoln  College  Case 

...       54 

Lindo  V.  Lindo 

...     484 

Lindsay    Petroleum    Co. 

V. 

Hurd           

545,  571 

Lindus  v,  Bradwell    . . . 

...       98 

Lishman    v.   Northern  Mari- 

time Insurance  Co. 

...     640 

Lister  v.  Hodgson 

...     500 

Lister  f.  Pickford 

...     429 

Litt  V.  Cowley 

...     429 

Livingston  v.  Ralli   . . . 

...     318 

Llanelly  Rv.  and  Dock  Cc 

).    V. 

L.  &  N.  W.  Ry.  Co. 

...     319 

Lloyd  V.  Attwood 

...     571 

Lloyd  V.  Banks 

...     210 

Lloyd  V.  Clark 

...     592 

Lloyd  V.  Crispe 

...     385 

c2 


XXXVl 


TABLE  OF  CASES. 


Page 
Lloyd  V.  Guibert  ...  264,  367 
Load  V.  Green      534,  562,  566,  571 


Lofft  V.  Dennis 
Loffus  V.  Maw 
Lobre  v.  Aitchison 
London  and  N.  W. 

V.  M'Michael 
London  and  N.  W. 

V.  Price 


391,  392,  393 

710 

247 

Ry.  Co. 

60,64,66 
Ry.  Co. 
682 


London  and  Provincial  Insur- 
ance Co.  t;.  Seymour          ...  575 
London  and  S.  W.  Ry.  Co.  v. 

Blackmoie 484 

London  and  S.  W.  Ry.  Co.  v. 

Gomm         227 

London     Assurance     Co.     v. 

Mansel         513,  514 

London  Chartered    Bank    of 

Australia  v.  Lempri^re,  574,  668 

London  Dock  Co.  v.  Sinnott...  149 
London  Joint  Stock  Bank  v. 

Mayor  of  London 113 

London  Land  Co.  v.  Harris...  575 

London,  Mayor  of,  V.  Cox    ...  424 

Longmate  v.  Ledger...         596,  597 

Lound  V.  Grimwade  ...         ...  316 

Loveridge  v.  Cooper  ...         ...  209 

Lovesy  V.  Smith         ...          ..  498 

Lowe  V.  London  and  N.  W. 

Ry.  Co 149,  154 

Lowe  v.  Peers 334,335 

Lowis  V.  Rumney      623 

Lowther  v.  Lowther 273 

Lucas  i;.  Dixon          162 

Lucas  V.  Wilkinson    ...         ...  452 

Luders  V.  Anstey      ...         ...  710 

Luddy's  Trubtee  u.  Peard    ...  587 
Ludlow,  Mayor  of,  v.  Charlton 

145,  151 

Luker  v.  Dennis         ...         ...  230 

Lumley  tJ.  Gye           192 

Lumsden's  Case         58 

Lush's  trusts 638 

Lyall  t'.  Edwards       484 

Lyddon  f.  Moss         587 

Lynch,  Ex  parte        76 

Lyon  V.  Haines         ...         ...  223 

Lyon  V.  Home            ...         ...  593 

Lyons  i'.  Blenk in       ...         ...  332 


Macbeath  v.  Haldimand  ...  99 

McBlair  t;.  Gibbes     ...  307,354 

Maobryde  v.  Weeks  ...  ...  487 

M'Calian  r.  Mot  timer  ..  361 

McCarthy  v.  Decaix...  ...  436 

McClean  v.  Kennard  . . .  431 

McConnell  v.  Hector  ...  307 


Page 

Maccord  v.  Osborne  ...         ...     625 

M'CuUoch  V.  Gregory  ...     528 

Macdonald  v.  Law  Union  In- 
surance Co.  ..         ...         ...     514 

Macdonald  v,  Longbottom  . . .  240 
Mac Dougall  v.  Gardiner  ...  684 
Macgregor  v.  Dover  and  Deal 

Ry.  Co 124,677 

McGregor  v.  McGregor  83, 160,  292 
McHenry  r.  Davies  ...  671,672 
Mclver  27.  Richardson  ..       27 

Mackay,  Ex  parte      282 

Mackay  v.  Commercial  Bank 
of  New  Brunswick  113,  553 

Mackay  r.  Dick         409 

Mackenzie  r.  Coulson  ...     497 

McKenzie  v.  Hesketh  459,  464 

McKewan  v.  Sanderson        266,  268 
McKune  v.  Joynson  ...         ...       23 

Maclean's  trusts 
M'Lean  v.  Clydesdale  Bank 
ing  Co. 

McManus  v.  Bark     

McNiell's  Case  

McPherson  v.  Watt  ... 

Maddison  v.  Aldcrson  507,  628,  629, 

634,  638,  710 

Maddon  i*.  White       56,66 

Magdalen  Hospital,  Governors 

of,  V.  Knotts 
Magee  v.  La  veil 
Mahony  v.  East  Holyford  Min- 
ing Co 

Mainprice  v.  Wtstley 
Maitland  v.  Backhouse 
Maitland  v.  Irving    ...569,  582,  591 
Malins  v.  Freeman    ...         ...     458 

Malius  'i'.  Freeman    . . . 
Mallalieu  v.  Hodgson 
Alallet  i;.  Bateman    ... 
Manby  v.  Scott 
Mangles  v.  Dixon 
Mann  v.  Stephens 
Marriott  v.  Hampton 
Marsh  and  Earl  Granville    . . . 
Marsh  v.  Rainsford  ... 
Marsh  v.  Whitmore  ... 
Marshall  v.  Baltimore  and  Ohio 
Railroad  Co.  ...  1 10,  310,  31 1 


314 

219 
180 
561 

587 


54 
490 

686 

17 

617 


...  54 
176,267 

...  158 

...  669 

...  212 

...  230 

...  578 

...  526 

..  169 

...  274 


Marshall  V.  Berridge 431 

Marshall  i>.  Collett 427 

Marshall  V.  Green      ...  159 

Marshall  v.  Marshall 292 

Marshall  v.  Rutton 78 

Martin's  Claim           642 

Martin  t;.  Gale           72 

Martin  v.  Pycroft      . . .         236,  492 

Mason  t<.  Harris        ...         ...  684 


hi 


TABLE  OF  CASES. 


XXXVll 


Maspons  y  Hermano  v.  Mil- 
dred..   

Massey  v.  Davies 

Mather  v.  Lord  Maidatone  . . , 

Matheson  i\  Kosa 

Matthews  v.  Baxter  93,   146, 


Page 

97 
274 
180 
642 
447, 
576 
226 


211 
...  523 
...  520 
...  346 
668,  669 
...  271 
...     562 


129 
427 
364 
312 

478 

129 

204 
357 

684 


Matthews  v,  Wallwyn 
Maunsell  v.  Hedges  White  708,  709, 

711,713 
Maxfield  v.  Burton    . . . 
Maw  V.  Topham 
Mawson  v.  Fletcher  . . . 
May  V.  O'Neill 
Mayd  v.  Field 
Mayhew  v,  Criokett  . . . 
Maynard  v.  Eaton     ... 
Mayor,  the  (of  Nashville)  v. 

Ray 

Mead  v.  Young  

Mearing  v,  Hellings 

Meguire  v,  Corwine  . . 

Megaw  V.  MoUoy      

Melbourne  Banking  Corpora- 
tion V.  Brougham  ... 
Melhado  v.  Porto  Alegre  Ry. 

Co 

Memphis,  City  of,  v.  Brown 
Menier  v.  Hooper's  Telegraph 

Works 
Merchant    Banking     Go.    of 
London  v.  Phoenix  Bessemer 

Steel  Co.     216, 

Merchants  of  the  Staple  v.  Bank 

of  England 

Mersey  Steel  and  Iron  Co.  v, 

Naylor        ...  254,  255,  257 

Metcalfe's  Trusts       ...  616 

Meyerhoff  v.  Frohlich  624 

Middleton  v.  Brown 609 

Midland  G.  W.  Ry.  Co.  of 

Ireland  v.  Johnson  ...  149,  430 
Midland  Ry,  Co,  V.  Pye  ...  83 
Miles  V.  N.  Z.  Alford  Estate 

Co 181,182 

MiU  v.  Hawker         ...         115,116 
Millar  V.  Craig  ...         ...     484 

Miller's  Case 194 

Miller  V.Cook  606 

Mills  v.  Fox 712 

Mills  V.  Fowkes 623 

Mills  V.  Scott 200 

Millwardv.  Littlewood  106, 265,  276 

Milner,  Ex  parte       266 

Miltenberger  v.  Cooke  . . .     854 

Mineral  Water  Bottle  Co.  v. 

Booth  338 

Mitchel  V.  Reynolds  . . .         337,  339 


220 
ISO 


Page 

Mitchell's  Claim        624 

Mitchell  I'.  Homfray 618 

Mitchell    V.    Lancashire    and 
Yorkshire  Ry.  Co.  ...     428 

Mitchell  V.  Lapas^e 449 

Mittelholzer  v.  FuUarton     ...     394 
Mody  V,  Gregson       ...         ...     510 

Mollett  V.  Robinson 273 

Molony  v.  Keruan         588,  592,  616 
Molton  I'.  Camronx  ...    92,93,446 

Mondel  i>,  St«el         511 

Monkman  V.  Shepherdson    ...     179 

Monopoliep,  Case  of 341 

Moore  and  De  la  Torre's  Case     631, 

558 
Moore  v,  Moore         ...         ...     185 

Moorhouse  v.  Colvin ...         ...       46 

Moran  ?;,  Pitt 163 

Mordne  V.  Palmer     432 

Morgan  v.  Griffith  159,  239, 392,  714 


Morgan  %\ 
Morgan  v. 
Morgan  v. 
Morgan  v. 
Morison  v. 


MalltBon 
Minett 
Ravey 
Rowlands.. 
Thompson 
Morley  v.  Rennoldson 
Morphett  v.  Jones 
Morrell  v.  Cowan 
Morrell  v.  Morrell 
Morris  v.  Hunt 


185 
588,  596,  619 
...  U 
,..  625 
...  274 
.  .  338 
...  635 
...  669 
...  706 
650,  651 


Morrison  v.  Universal  Marine 

Insurance  Co.        ...         473,  641 
Morse  i>.  Royal  ...         617,618 

Mortara  i'.  Hall         70 

Mortimer  v.  Bell       ...  . .     539 

Moitimer  v.  Capper  ...         ,..     599 

Mortimer  t'.  Shortall 495 

Mortlook  V.  BuUer 520 

Morton  v.  liamb        250 

Moss  V.  Averill  ...         ...     126 

Moss  v.  Smith  383 

Mistyn  V.  Mostyn  649,  650 

Mostyn  v.  West  Mostjn  Coal 
and  Iron  Co.  ...         478,528 

Mouflet  v.  Cole  347 

Mountstephen  v.  Lakeman  ...     157 
Moxon  V.  Payne         ...        592,617 

567 

27 

123 

345 

319 
652 
162 
667 
127 
203 


Moyce  i>,  Newington... 

Mozley  v.  Tinkler      

Mulliner  v.  Midland  Ry.  Co. 
Mumford  v.  Gething  ^ 
Manicipal  Building  Society  v. 

Kent  

Mun  ro,  Ex  parte 
Murphy  >:  Boese 

Murray  v.  Barlee       

Murray  v.  E.  India  Co. 
Murray  V,  Flavell     


XXXVlll 


TABLE  OP  CASES. 


Murray,  v,  Parker 
Murray  v,  Pinkett 
Myers  v.  Sari 
Myers  v.  Watson 


Page 
...  493 
...  211 
240,  241 

...  712 


Naden,  Ex  parte        ...         ...     291 

Nash  r.  Hodgson       623 

National  Provincial  Bank  of 

England,  ^a;|jaj'<e...         ...     495 

Neale  V.  Turton         128 

Nedby  V.  Nedby        582 

Neill  V.  D.  of  Devonshire     ...     245 

l^eilaon,  £x  parte      280 

Nelson  v,  Stocker      ...         ...       76 

Nerot  t;.  Wallaite       175 

Nesbitt  V.  Berridge  ...         ...     605 

Nevill  V.  Suelling       ...608, 609,  610 
Newbigging  r.  Adam  636,  563 

New  Bruubwick,   &c.   Co.   v. 

Cony^eare  ...  ...         545,  554 

New   Brunswick,  &c.   Co.   v. 

Muggeridge  ...         ...     530 

New  Sombrero  Phopphate  Co. 

?>.  Erlanger 273,531.560 

New  York  Life   Ins.  Co,   v. 

Statham      306 

New  Zealand  Banking   Cor- 
poration, £x  parte...         ...     214 

New    Zealand    Land  Co.    v. 

Watson       97 

Newburgh  V.  Newburgh       ...     707 
Newcomb  v.  De  Rocs  . . .     663 

Newell  t>.  Kad  ford     161 

Newry   and  Enniskillen  Ry. 

Co.  V.  Coombe        ...         ...60, 65 

Newton  v.  Marsden 336 

Nichol  i^.  Godts         236 

Nichols  V.  Marsland  . . .     394 

Nicholson  v.  Bradfield  Union     150 

Nickalls  V.  Merry      243 

Nicolv.  Nicol  267 

Niell  t;,  Morley  92 

Nobler.  Ward  ...        237,642 

Norrington  v.  Wright  24P,  257,  258, 

259 
North  British  Insurance  Co.  v. 

Lloyd  515,  516 

Northumberland  Avenue 

Hotel  Co 107 

Norton  V.  Relly  593 

Norwich,  Mayor  of,  v.  Norfolk 

Ry.  Co.    118,  124,  263,  264,  265, 
376,  680,  690 

Norwood  V.  Read       191 

Nottidge  V.  Prince     593 

Nottingham     Brick     Co.    v. 

Butler  230,626 

Nugent  V.  Smith       395 


Nann  v.  Fabian 
Nuttall  V.  Bracewell... 


Page 
634 
229 


Oakden  v.  Pike         486 

Oak  eley  v.  Pasheller 27 1 

Oakes  v.  Turquand  419,  461    558, 

568,  572 
Oakley  v.  Port  of  Portsmouth 

and  Ryde  Sceam  Packet  Co.     394 
Odessa     Tramways     Co.     v, 

Mendel        349 

Ogilvie  V.  Jeaffreson...         ...     445 

Ogle,  Ex  parte  424 

Ogle^by  f.  Yglesias    ..         ...       99 
Oidiirshaw  f.  Kiog    ...         ...     181 

Oliver,  Ex  parte         267 

Oiley  V.  Fisher  495 

Omerod  V.  Hardman V37 

Oriental  Financial  Corporatioi 

V.  O ver end, Guru ey  &  Co...     271 
Ormes  v.  Beadel        ...         559,  595 
O'Rorke V.  Bolingbroke  606. 607. 61 1 
Osbom  V.  Nicholson  ...298,  a86,  398 
Osborne  V.  Rogers     ...         ...       13 

Osborne  v.  WiUiams ...         313,  366 
Oscanyan  v.  Arms  Co.  . . .     369 

Oswald  V.  Mayor  of  Berwick- 

on-Tweed 270 

Oulds  V.  Harrison      286 

Overton  V.  Banister  ...75,76 

Owen  V.  Davies         88 

Oweni;.  Homan         ...         378,538 
Owens  V.  Dickenson 667 


Page  V.  Cox    

...     203 

Page  V.  Home 

...     582 

Paice  V.  Walkw 

...97,  98 

Paine  v.  Strand  Union 

...     l.'iO 

Pakenham's  Case 

...     226 

Palmer  v.  Johnson    . . . 

521,  528 

Palmer  v.  Locke 

...     337 

Palyart  v.  Leckie 

...     364 

Panama  and  S.  Padfio  Tele- 
graph Co.  V.  India  Rubber 

Co 275 

Fth\i\vae,  Ex  parte 106 

Par&r'ine  V.  Jane       ...         391, 392 

Par^tt  V.  Lawless      583 

Pf  vis  Skating  Rink  Co.,  Re. . .     326 

Parker  V.  Butcher     608 

Parker  v.  G.  W.  Ry.  Co.  ...  578 
Parker  v.  McKenna  . . .  273,  574 
Parker  v.  S.  E.  Ry.  Co.        ...       48 

Parkes  V.  White        668 

Parkin  v.  1  borold  ...  485,  486,  488 
Parsons  V.  Alexander  ...  706 
Partington  V.  A tt- Gen.  ...  79 
Partridge  v.  Strange 328 


TABLE  OF  CASES. 


XXXIX 


Page 

Patman  v.  Harland 227 

Patrick  V.  Milner      486 

Pauling  V.  L.  &  N.  W.  Ry.  Co.     1 49 

Pawle's  Caee 561 

Payne's  Case 541 

Payne  v.  Cave  ...         ...       14 

Peacock  V.  Evana      ...         596,603 

Peacock  V.  Monk       666 

Peacock  v,  Penaon    714 

Pearce  i^.  Brooks       ...         351,352 

Pearce  v.  Watts        44 

Pears  v.  Laing  625 

Pease  v.  Gloahec       567 

Pechell  r.  Wateon     320 

Peek  V.  Derry      502,  503,  504,  537, 

539, 542 
Peek  V.  Gurney    536,  538,  556,  715, 

Peeters  ?;.  Opie  485 

Peirce  v.  Corf 162 

Pellecat  v.  Angell      308 

Pence  V.  Langdon  ...     571 

Pender  V.  Lushington  ...     684 

Pennington  (Doe  d.)  v.  Tani- 

ere 153 

Percival  v.  Dunn       208 

Perrett's  Caee  ...  42,461 

Perry  v.  Barnett        ...         ...     36? 

Persse  V.  Persse         329 

Peruvian  Rys.  Co.,  iZe  ...     128 

Peter  r.  Compton      160 

Peters  V.  Fleming     67 

Pharmaceutical  Soc.  v.  Lon- 
don and  Provincial  Supply 
Afsociation... 

Phelps  V.  Lyle  

Phillips  V.  BiBtolli     ...         * 58,  480 
Phillip*  v.Caldcleugh,  468,  469,  518, 

520 

Phillips  V.  Olagftt     

Phillips  V.  Foxall       

Phillips  V.  Homf ray 

Phillips  V.  Miller       

Phillips  V.  Mullinga  . 
Phillips  V.  Phillips 
Philpott  V.  Jones 
Phipps  V.  Lovegrove 
Phosphate  uf  Lime  Co 
Picard  V.  Hine 
Pickard  v.  Sears 
Picker  v.  London    &   County 

Banking  Co.  

Pickering's  Claim     

Pickering  r.  Tlfracombe  Ey.Co 


114 
205 


484 
271 
525 
523 
584 
426 
...  653 
211,212 
Green  689 
668,  669 
...     506 


425. 


Pickeiing  v.  Stephenson 
Pidcock  V.  Bishop     ... 
Piercy  v.  Young 
Piggott  V,  Stratton   , . , 


221 
98 
212, 
349 
...  683 
...  516 
...  318 
635,  712 


Pigot's  Case 
Pigott  V.  Thompson 
Pike  V.  Fitzgibbon    ... 
Pike  V.  Ougley 
Pilcher  v.  Rawlins     . . . 
Pilkington  v.  Scott    . . . 
Pillnns  V.  Van  Mierop 
Pinchon's  Case 
Pinkt  ;t  I'.  Wright     ... 
Pinnel's  Case 


Page 

...  348 
...  200 
86,  670, 671 
...  99 
...  425 
...  347 
167,  697 
...  191 
...  211 
...     179 


Pisini  V.  A.-G.  for  Gibraltar       588 
Pitt  1).  Smith  ...  90,446 

Pittam  V.  Foster       80 

Piatt  V.  Bromage       ...         ...     437 

Playford  r.  United  Kingdom 

Electric  Telegraph   Co.  201 

Pledge  V.  Buss  272,  515,  516 


Plews  V.  Baker 

...     318 

PolhiU  V.  Walter       ... 

...     539 

Police  Jury  v.  Britton 

...     129 

Poph am  V.  Brooke     ... 

...     588 

Poplett  V.  Stuckdale 

...     265 

Pordage  v.  Cole 

...     250 

Porritt  V.  Baker 

...     702 

Port  of  London  Co. 's  Caw  ...     686 

Porter's  Case 

...     358 

Potter  ».  Duffield 

...     161 

Potter  V,  Sanders 

...     ti61 

Potts  V.Bell 

304,  305 

Poultonv.  L.   &  S.   W. 

Ry. 

Co.               

...     423 

Poussard  v.  Spiers  and  Pond      404 

Powell  V.  Elliot 

...     520 

Powell !».  Smith 

...     431 

Powell  V.  Thomas 

...     635 

J^ractlcal  Knowledge,  Society 

of,  V.  Abbott 

115,116 

Pratt  V.  Barker 

...     593 

Prees  v.  Coke 

...     .597 

Prentice  v.  London  . . . 

319 

Preston  v.  Dania 

414,  489 

Preston  v.  Luck 

...     430 

Price  V.  Ben  ington   . . . 

...       93 

Price  V.  Dyer 

...     237 

Price  V.  Easton 

201,  203 

Price  V.  Hewett 

...       73 

Price  V.  Ley 

...     492 

Price  V.  Macaulay     ... 

...     547 

Pridev.  Bubb 

667,  669 

Prideaux  v.  Lonsdale 

275,  584 

Priestley  v.  Femie    . . . 

...     102 

Prince  of  Wales  Assce.  Co.  v. 

Harding      

...     687 

Printing  and  Numerical  Regis- 

tering Co.  V.  Sampson 

304,346 

Pritchftrd  v.  Merchants' 

Life 

Insurance  Society 

...     472 

Prole  V.  Softdy 

M.     710 

xl 


TABLE  OF  CASES. 


FroBter  v.  Edmonds     821, 
Proudfuot  V.  Montefiore 
Pryse  v.  Pryse 
PiQbrook  v.  Lawes    ... 
Pulsford  V.  Richards 
Purcell  V.  Macnamara 
PybuB  ?».  Gibb 
Pyke,  Ex  'parte 
Pym  V.  Campbell 

Quarrier  v.  Colston    . . . 
Quincey  v.  Sharpe     . . . 


Page 
322,  326 
...  513 
...  328 
...  632 
...  558 
...  595 
..  270 
...  286 
...     238 


I 


...  372 

...  624 

...  100 

...  204 

...  457 

...  654 

...  654 

515,  517 

V. 


Babone  v.  Williams  ... 

Kadenhurst  v.  Bates  . . . 

Raffles  V.  Wichelbaus 

Raggett  V.  Biehop 

Raggett  V,  Musgrave 

RailtoQ  t;.  1  atthe*s... 

Ram     Coomar    Coondoo 

Chunder  Canto  Mookerjee  330 

Ramloll    Thackoorseydsss    v. 

Soojumnnll  Dhondmull     ...  299 

Ramsden  v.  Brearley 84 

Ramsden  v.  Dyson     ...         ...  635 

Ramsgate  Hotel  Co.  v.  Gold- 

smid            ...         ...         ...  27 

Ramsgate  Hotel  Co.  v.  Morte- 

fiore             27 

Randall  v.  Morgan 62S 

Randegger  V.  Holmes           ...  318 
Randell,   Saunders  &   Co.   v. 

Thompson 318 

Randell  r.  Trimen     106 

Rankin  v.  Potter       404 

Rann  V  Hughes         ...         ...  168 

Raphael  v.  Bank  of  England  219 

Rashdall  r.  Ford                   .  .  543 

Rawley  v.  Rawley     ...         ...  61 

Rawlins  v.  Wickham    535,  538,  558 

Raymond  v.  Minton 409 

Rayner  v.  Grote         ...  1 04, 106,  1 08 

Read  v.  Anderson      362 

Read  v.  Legard          88 

Reade  v.  Lamb          629 

Redfern  i>.  Bryning 244 

Redgrave  V.  Hurd     ...         536,547 

Reed  t>.  Deere...         ...         ...  642 

Rees  V.  Williams       ...         652,704 
Reese  River  Silver  Mining  Co. 


V.  Smith 


531,  538,  560 
85 


Reid  V.  Reid  . . . 

Reg.  V.  Ashwell         448 

—  V.  Aspinall 266 

—  V.  Cumberland  (Justices  of)  152 

—  V.  Commissionen,  of  Sewers 

for  Essex     394 

—  V.  Doutre 650 


Page 
...  Add. 
113, 114 
...     663 


Reg.  V.  Gordon 

—  ».G.N.ofEng.Ry.Co 

—  V.  Holmes  ... 

—  V.  Lord       66 

—  V.  Mayor  of  Stamford      ...     152 

—  v.  McDonald         64 

—  V.  Middleton         448 

—  t;.  Prince 422 

—  V.  Ramsey  and  Foote       . . .     297 

—  f.  Reed      119 

—  V.  Rowlands  266 

—  V.  Warburton        266 

Reidpath's  Case         661 

Renals  v.  Cowlishaw. . .        227,  230 

Reuss  iJ  Picksley       161 

Renter  v.  Electric  Telegraph 

Co 150 

Reuterv  Sala        266,258,486,487 
Reynard  v.  Arnold    ...         ...     392 

Reynell  v.  Sprye  321,  322,  357, 366, 
536,  547,  549 
Rhodes  v.  Bate  ...586,  592,  618 

Rhodes  v.  Swithenbank  ...  67 
Rice  V.  Gordon  ...        517,596 

Richards  v.  Delbridge  ...     185 

Richards  v.  Home  Assurance 

Association...         ...         ...       33 

Richardson  V.  Richardson  ...  186 
Richardson  i^.  Williamson  ...  106 
Riche  V.  Ashbury  Ry.  Carriage 

Co 674,682,688 


Ridgway  v.  Sneyd     ... 

...     400 

Ridgway  v.  Wharton 

...       43 

Rigby  V.  Connol 

...     6.')4 

Ritchie  v.  Smith 

...     282 

Rivaz  r.  Gerussi 

...     512 

River  Wear  Commissioners  v. 

Adamson     

...     278 

Roberts  v.  Berry 

...     486 

Roberts     v.    Bury    Commis- 

sioners          

408,  409 

Roberts  v.  Smith 

...45,46 

Roberts  V.  Brett 

...     251 

Robinson  v.  Bland    ... 

368,  371 

Robinson  v.  Daviacn... 

403,  452 

Robinson  v.  Mollett  . . . 

...     273 

Robinson  v.  Ommanney 

...     336 

Robinson  v.  Page 

...     237 

Robinson  v.  Pickering 

668,  669 

Robson  V.  Dodds 

...     684 

Robson  V.  Drummond 

193,  460 

Roddara  v.  Morley     . . . 

621, 625 

Roe  V.  Tranimarr 

...     483 

Rogers  v.  Hadley 

.-     239 

Rogers  v,  Ingham 

436,  438 

Rolfe  V.  Flower 

...     194 

Romford  C»ual  Co.  ... 

666, 685 

Rooke  V.  Lord  Kensington  483,  497 


TABLE  OF  CASES. 


xU 


Page 

Roper  V.  Holland      656 

Roper  V.  Doncaster   ...         ...     669 

Rosoorla  V.  Thomas  ...         ...     169 

Rose  V.Gould 623 

Rosewarne  v.  Billing  . . .     286 

Rosher  v.  Williams  ...  176,  598 
Roasiter  v.  Miller      ...  42, 161 

Rossiter  f.  Walsh      592 

Rotherham  Alum  and  Chemical 

Oo.,^c        203 

Ruusillon  V.  Rousillon  844,  346 

Rowley  v.  Rowley     ...         . .        83 

Rownson,  iZe 623,632 

Royal  British   Bank  v,  Tur- 
quand  ...    148,664,685,687 

Ruffles  V.  Alston        295 

Rumball  v.  Metropolitan  Bank  220 
Russell  V.  Da  Bandeira  . .  409 
Russell  V.  Russell 

Russell  V.  Thornton 

Russell  V.  Wakefield  Water- 
works Co.    ... 

Russell  V.  Sboolbred 

Ryall  V.  Rowlea 
Ryder  v,  Wombwell . . 


318 
27 


...     684 

...     272 

...     3i4 

67,69,70 


V. 


Viscount 


499 
605 
275 
292 

114 
161 


Sackville-West 

Holmesdale  

St.  Alban  v.  Harding 
St.  George  v.  Wake  ... 

St.  John  V.  St.  J bhn 

St.     Leonards,       Shoreditch 

(Guardians  of)  v.  Fk'anklin 

Sale  V.  Lambert        

Solomons  V.  Laing     ...         675,689 

Salter  V.  Bradshaw 605 

Sanders  v.  St  Neots  Union  150 
Sanderson  V.  Aston  ...  270,271 
Sanderson  v.  Graves  ...  633,  642 
Santos  V.  lUidge    368,  870,  371,  373 

704 

Savage  v.  Tyers         244 

Savery  v.  King  . . .         587,  61 7 

SavL'le  r.  Saville       599 

Savin  v.  Hoylake  Ry.  Co.  ...  287 
Saxon  Life  Assurance  Society     436 

Sayers  v.  CoUyer       

Scaltock  V.  Hartson 

Scarpellini  v.  Atoheson 
Schmaltz  v.  Avery  .., 
Scholefitld  V.  Templer 
Scholey  v.  Central  Ry. 

Venezuela 

Schotimans  v.  Lanoaahire  and 

Yorkshire  Ry.  Co 

Scotaon  v.  Pegg         

Scott  V.  Avery  


Co 


232 
...  225 
...  622 
108,  109 
670,  572 
of 
...     559 


429 
177 
319 


Page 
Scott  V.  Corp.  of  Liverpool  . . .     319 

Scott  V.  Gillmore       658 

Scott  V.  Littledale     459 

Scof-.t  V.  Lord  Ebury  ...        106,  107 
Scot'.  ?;.  Filkington    ...         ...       22 

Scoit  v.  Tyler  336 

Scottish    N.    E.   Ry.   Co.   v. 

Stewart 
Scottish   Petroleum   Co., 


531 


680 
561, 
713 
...  623 
...  684 
...  73 
322,  326 
...   87 


Seager  v.  Aston 

Seaton  v.  Grant 

Seaton  v  Seaton 

Seear  v.  Liwson 

Selby  V.  Jackson 

StiJigmann  :;.  Le  Boutillier  ... 

Selsey  (Lord)  v.  Rboades 

Sawers,  Commis.  of,  v.  Reg... 

Seton  V.  Slade  

Sewell    V.    Royal     Excb«sgc 
Assurance  Co. 

Sewell  V.  Eurdick      

oeymour  v.  Bridge    ... 

Shadwell  V.  Shadwell 

Shakespear,  i2e.  

Shand  v.  Du  Buiseon 

Sharington  v.  Strotton 

Sbardlow  v.  Cotterell 

Sbftrman  v.  Brandt    .  , 

Sharp  t;.  Leach 

Sharp  V.  Taylor 

Sbatpe  V.  Foy 

Sharpies  v.  Adams 

Sharpley  v.  Louth 

Coast  Ry.  Co. 
Shattock  V.  Shattock 
Shaw 'a  Claim... 
S  aw  V.  Foster 

Shaw  V.  Jeffery  

Shaw  !-•.  Th»cli  ray 
Shaw  V.  Woodcdck  578, 

Sheffield  Nickel  Co.  v.  Unwin 
Sheffield,  Earl  of,  v.  London 

Joint  Stouk  Bank... 
Sh-^ppard  v.  Oxenford 

Ship's  Case     

Shrewsbuiy  (Earl  of),   v,   N. 

Staffordshire  Ry.  Co. 

Shrewsbiiry    &    Birmingham 

Ry.  Co.  V.  L.  &  N.  W.  Ry. 

Co 676,679,691 

Shuey  v.  United  States  21.  28 

Shulter's  Cane  441 

Siilenbam  I'.  Worling  on      ...     169 
Silber  Light  Co.  v.  Silber     ...     684 

Sillem  V.  Thornton 514 

Silliman  V.  United  States    ...     67/ 
Simons  v.  G.  W.  Ry.  Co.      ...     443 


318 
592 
395 
486 

7.  358 
...  228 
...  362 
...  177 
...  38 
...  672 
695,  697 
...  161 
109,278 

591 

..  309,358,  362 

638 

211 

and  East 

559 

668,  672 
...  287 
...  198 
...  269 
...  91 
631 
565 

221 
368 
461 

312 


xlii 


T/       B  OF  CASES. 


Simons  V.  Patchett  . 
SimniondB,  Ex  parte  . 
Simpson  v,  DeniBon  . 
Simpson  v.  Egginton 
Simpson  v.  Litmb 


Page 

...  106 
...  438 
...  682 
...  452 
322,  324, 
325 


Simpson  v.  Lord  Honrc^en 
Simpson  v.  Lord  Uo«deu 
Simp-on  v.  Westminster 

lace  Hotel  Co. 
Simpson  v.  Crippin    . . . 

Sims  V.  Bond 

•Sismey  v.  Eley 
Skeate  v.  Beal  j 
SI;eet  v.  Lindsay 
Skidmore  v.  Bradford 
Skilbeck  v.  Hilton... 
Skillett  V.  Fletcber    ... 
Shillito  V.  xJ.obson 
Skottowe  V.  Williams 
Skyring  v.  Greenwood 

Slade's  Case 

Slark  V.   Highgate 

Co 

Slator  V.  Brady 

Slator  V.  Trimble 

Slim  V.  CroQcber 

Sloman  v.  Walter 

Smart  v.  West  Ham  Union. 

Smetburst  v.  Mitchell 


289 
312 


Pa- 

...  676 
255,  256 
...  100 
...  290 
...  577 
...  624 
..  710 
484,  565 
...  270 
...  184 
...  572 
...  437 
...     142 

Archway 

220,678 

56,77 

«0 

538,715 

489 

152 
102 


Smith's  Case  (2  Ch.)  531,  538,  551. 

554 

Smith's  Case  (4  Ch.) *)39 

Smith  V.  Andei Boa     702 

Smith  V.  Bromley      365 

Smith  V.  Brown         545 

Smith  V.  Cartwn'ght 152 

Smith  V.  Chadwick   ...         546,  550 

Smith  r.  Clarke         539 

Smith  v.  Cuff 365 

Smith  V.  Eggingt on 225 

Smith  V.  Hcghes,  234,  440,  466,  475 

508,  549 

Smith  v.Iliffe  499 

Smith  V.Kay     ...546.549,580,581 

592,  695 
Smith   V.   Land    and    Houfie 

Property  Corporation       ...     524 
Smith  V.  Lindc  . . .         283,  702 

Smith  V.  Lucas  ...  59,244 

Smith  r.  Mawhood 283 

SmiiL  i;.  Neale  ...         159,161 

Smith  r.  Walton       705 

Smith  r.  Webster      40 

Smith  V.  Wheatcroft 448 

Smith  r.  White  351 

Smith  V.  Wilson         239 

Smurtbwaite  V,  Wilkins      ...     228 


Page 

Smyth  V.  GriflBn        289 

Society  of  Practical  Know- 
ledge v.  Abbott  115,116 
Sommersett's  Case  ...  347,370 
Sottomayor  v.  De  Barros  . . .  277 
Souch  V.  Strawbridge  ...  633 
South  of  Ireland  Colliery  Co. 

V.  Waddle 147 

South  Wales  Ry.  Co.  v.  Ked- 

mond  679 

South  Yoikehire,  &c.,  Co.  v. 

G.  N.  Ry.Co.  ...  678,683 
Soulhall  r.  Rigg  ...  437, 60tf 
Southampton,  Lord,  v.  Brown, 

98,  200 
Southern  Development  Co.  v. 

Silva  502,542 

Southey  v.  Sherwood  . . .     296 

Southwell  V.  Bowditch         ...       99 
Spackman  v.  Evans  ...         ...     688 

Spareu burgh  v.  Bannatyne  ...     307 
Sparling  ?•.  'Br^  reton  ...         ...     645 

Spears  v  Hartly        ...  ...     623 

Spedding  r.  Novell 106 

Spence  v.  Chodwick  ...         ...     390 

t^jjencer's  Case  ...         ...     224 

Spencer  v.  Harding 14,  18 

Spicer  t;.  Mai-tin  ...  227,230 
Spiller  ?<.  Paris  Skating  Rink 

Co 107 

Splidt  V.  Bowles        ...  224 

Sprott  V.  Uniied  States  308,  353 
Sprye  v.  Porter,     320,  322,  323,  324 

Spurr  f.  Chrb 109,  204 

Squire  r.  Wbitton  ...  190,  516 
Stafford  (Major  of)  v.  Till  ...     163 

Stahlsclini'di  v.  Lett 623 

Stanl.  y  ?•.  Dowdeswell  ...  40 
Stanley  t.  Jones         ...  322,323 

Stanton  v.  Tattersall 623 

Stedman  v.  Hait       88 

Steed  ?'.  Calif y  592 

Steele  v.  Harmer       128 

Steele  r.  Williamfl  ...  678,679 
Stephens  f.  Venables  ...     213 

Sterry  ?•.  Clifton         313 

Stevens  n  Bennirg  ...         169,454 
Stevens  v.  Inller        ...  ...     100 

Stevens  r.  Gonrley    ...  ...     283 

Stevenson  v.  MacLean  25,  27,  31 
Stevenson  v,  Newnham  ...  567 
Stewart's  Case  (Agiioulturisto' 

Cattle  Lib.  Co.)       688 

Stewart's  Cane  (Russian  Vyk- 
sounsky  Ironworks)  ...     461 

Stewart  c.  A  llistou     460 

Stewart  v.  Eddowes  ...  161,  479 
Stewart  V,  Stewart    ...        436,473 


-ii^^ifiSr 


■J5*sn«'77'«.' 


TABLE  OF  CASES. 


xliii 


Page 


Add. 
.73,  76 
.     596 
.     296 
.     210 
568 
435 
Iron  and 

467 

85 

...478,501,575 
322,324 

385 

457 

...     318 
Marine 

512,513 
471 


Stewart  v.  Wyoming  Ranche 
Co 

Stikeman  v.  Dawson. 

StUwell  V.  Wilkins 

Scockd<ile  v.  Onwhyn 

Htocks  V.  Djbson 

Stone  V.  City  and  County  Bank 

Stone  V.  Godfrey 

Stone  V.  Monkland 
Coal  Co,      ... 

Stonor'a  Trusts 

Storey  v.  Waddle 

Strange  v.  Brennan  . 

Stray  v.  Russell 

Street  v.  Blay 

Street  v.  RiiJtby 

S*ribley  v.   Imperial 
Insurance  Co. 

Strickland  v.  Turner... 

Stubba  V.  Holywell  Ry. 

Studds  V,  Watson 

Stump  V.  6ab}> 

Sturg'ti  V.  Starr 

Sturgd  V.  Sturge 

Sturlyn  v.  Albany 

Sullivan  v.  Mitcalfe  . . . 

Summers  v.  Griffiths . . . 

Suroome  v.  Pinniger 

Sussex  Peerage  Case... 2/7,  278,  280 

Sutton's  Hospital  Case       674,  675, 

681,  691 

Swalsland  v.  Dearsley  ...     522 

SvfM,  Ex  parte  222 

Swan  V.  North  British  Aus- 
tralasian Co.  ...         218,443 

Swansea  Friendly  Society    ...     113 

Sweet  V.  Lee  .. .         ...         ...     631 

Swift  V.  Jewsbury     553 

Swift  V.Kelly  ...         513,540 


Co. 


407 
162 
617 
551 
596 
171 
532 
596 
636 


Swift  V.  Swift 

Swift  V.  Tyson  

Swift  I'.  Winterbotham 
?2v^indon   Waterworks  Co.  v. 
writs  and  Berks  Cap^l  Na- 

■y.tionCo.  

i.'P'   e  ■'.  Francis 

St"  T'  ..  Redman       

Syke..  ■".  Beadon 
Sykes  v.  Chadwick     .. 
Sydney  &;  Co.  v.  Bird 
Symea  v,  Hughes 


332 
218 
555 


...  12S 

..  563 

...  271 
263, 702 

...  172 

...  631 

...  364 


Taite  V.  Gosling         226 

Talbot  r.  Staniforth 590 

TampUnv.  James  430, 469,  460,  463, 

464, 599 
Tancrel  v.  Delagoa  Bay  and 
East  Africa  Railway  Co. . . .  Aid. 


Page 
Tappenden  v.  Randall  ...     364 

Taskerv.  SmaU         193 

Tate  V.  WiUiamson      582,  588,  592 
Tayloe  r.  Merchants'  Fire  In- 
surance Co.  ...         ...     662 

Taylor,  Ex  parte        60,64 

Taylor  v.  Ashton       537 

Taylor  u.  Bowers       ...         ...     364 

Taylor  v.  Brewer       45 

Taylor  v.  Corporation  of  St. 

Helen's        245 

Taylor  v.  Caldwell      390,  391,  395, 

403,  414 

Taylor  V.  Chester      360 

Taylor  v.  Chichester  and  Mid- 
hurst  Ry.  Co.    124.  376,  679,  690 

283 
591 
663 
363 
173 
667 
193 
44 
275 
362 

569 
596 
402 
308 

337 

&c.    Co.    V. 

162 

219 

...     388 

...     631 

483 

167,  691 

...  Add. 

...     489 

Benefit 

...     319 

...     307 

Sal- 

...     128 

497,  499 

...       96 

...     574 

...     613 

389 

381 

55 

462 

444 

224 

208 

486 


Taylor  v.  Crowland  Gas  Co. 
Taylor  v.  Johnston     ... 
aylor  v.  Jones 

Taylor  v.  Lendey       

Taylor  V.  Manners     ... 
Taylor  v.  Meads 
Taylor  v.  Parry 
Taylor  v.  Portingtou 

Taylor  v.  Pugh  

Tenant  V.  Elliott       

Tennent  v.  City  of  Glasgow 

Bank  

Tennent  v.  Tennents ... 

•♦  Teutonia,"  The       

Texas  v.  White  

Thacker  v.  Key         

Tbames   Haven, 

Hall  

Thiedeman  v.  Goldschmidt 
Thi's  V.  Byeni 
Thomas  v.  Brown 
Thomas  ?'.  Davis 
Thomas  v.  Thomas   ... 
Thompson  v.  Adams  ... 
Thompson  v.  Hudson 
Thom|)Bon  v.  Planet 

Building  Society  . . . 
Thompson  v.  PowIps... 
Thompson  v.  Universal 

vage  Co 

Thompson  v.  Wbitmore 
Thomson  v.  Davenport 
Thomson  v.  Eastwood 

Thomson  v.  Weems 

Thorn  v.   Mayor  of  London 
Thornborow  v.  Whitaore 
Thornton  v.  Illingworth 
Tborntci  v.  Kempster 
Thoroughgood's  Case 

Thursby  t>.  Plant        

Tichener,  Re 

TiUey  V.  TbonjM        


*pM«iiiJiwi4iuipui!Jui|i>wnw!pii^ 


xliv 


TABLE  OF  CASES. 


Tokerv.  Toker  584 

Tomson  V.  Judge       ...         ...     618 

Topham  V.  Morecraft  ...     656 

Torrance  v.  Bolton  468,  469,  520, 

523,  624 

Torre  V,  Torre  499 

Tottenham  v.  Emmet  . . .     603 

Tottenham  v.  Green  610,  617 

Totterdell  v.  Farebam  Brick 

Co.  685 

Touche  V.   Metropolitan  Ry. 
Warehousing  Co.  . . .     203 

Townsend's  Cace       ...         ...     661 

Townsend  V.  Crowdy  ...     433 

Townshend  V.  Stangroom     ...     495 
Tiaill  V.  Baring  550,  713 

Trigge  V.  Lavallde     ...         ...     182 

Trimble  v.  Hill  285,  363,  705 

Tristv.  Child  312 

Trueman  v.  Loder  ...       96 

Tramper  r.  Trumper  ...     274 

Trustees  V.  Thacker 232 

Tucker  v.  Bennett     498 

Tucker  v.  Linger       ?42 

Tulkv.  Moxhay         230 

Tullett  f.  Armstrong  ...     668 

Turner  v.  Collins  500,  582,  617 

Turner  r.  Harvey      476 

Turner  V.  Reynall     647 

Tweddell  V.  Tweddell  ...     590 

Tweddle  V.  Atk'-json  ...     201 

Twistleton  v.  Griffith  ...     603 

Two  Siciliee,  King  of,  v.  Will- 

cox  114 

Twycroas  v.  Grant     532 

Tyler  v.  Yates  . . .         606,  608 

Udell  V.  Atherton     535 

Underhill  V.  Horwood  ...     596 

Underwood  v.  Hitchcox  . . .  599 
Ungley  r.  Ungley  ...  558,634 
Unity  Bank,  Aa; ^rtc  ...       77 

Universal  Life  Atuurance  Co., 

Ex  parte      215 

Upperton  r.  Nickolson  ...  487 
Urquhart  v.  Macpherson  . . .  565 
Upton  r.  Tribilcock  ...        434,  445 

Vallance  r.  Blagden  ...     290 

Vansittart  v.  Vansittart  82,  292,  332 

Vaaghan  r.  Thomas 601 

Vaughan  V.  Yanderstegen  ...  667 
Veitch  V.  Rupsell  ...  646,648 
Vernon  v.  Keys         ...        544,  545 

Vigerg  V.Pike  566 

YoiMy,  Eo^ parte       ...         ...     282 

Vorley  ».  Cooke        444 


Page 

W.  V.  B 366 

Waddell,v.  Blockey 565 

Wain  i;.  Warlters      161 

Waite  V.  Jones  349 

Wake  V.  Harrop        233 

Wakefield  v.  Newbon  ...     578 

Waldyr.  Gray  ...         426,427 

Walford  v.  Duchess  de  Pienne  81 
Walker  t>.  Perkins  ...  ...     28P 

Walker  V.  Smith        58 J 

Wall's  Case  662 

Wallace  V.  Wallace 590 

Wallis  V.Day  ...        344,347 

Wallis  V.  Smith  ...  246,490 
Walsh  V.  Bishop  of  Lincoln . . .  704 
Wan!  V.  Bank  of  NewZealand  272 
Wai  den  V,  Jones  637,638 

Waring 's  Case  ...  197 

Warlow  V,  Harrison  ...         ...16,  19 

Warne  v.  R'lutledge 670 

Warner  V.  WiUington  ...       47 

Warrender  v.  Warrender      . . .     292 
Warriner  V.  Rogers  ...         .„     185 

Warwick  V.  Bruce     ...         ...65,58 

Warwick  v.  Richardson        . . .     266 

Wagon  V.  Wareing    438 

Waterhouse  v.  Jamieso^      . . .     569 
Watford  and  Rickmansworth 
Ry.  Co.  V.  L.  &  N.  W.  Ry. 

Co 319 

Watkins  V.  Rymill     48 

Watkins  V.  Nash        238 

VfsAAon,  Ex  parte      77 

Watson  V.  Allcock  ...  174,  271 
Watson  V.  Earl  of  Charlemont  550 
Watson  V.  Marston     490,  491,  598, 

599 
Mid-Wales  Ry.  Co.    213 
212 
. . .368,  359,  376 

586 

358 

518,  556 

309 

88 

Bay  Com- 
...129,21^,216 
271 


Watson  V 
Watts  V.  Porter 
Waugh  V.  Morris 
Way's  Trusts  . . 
Way  V.  East  . . . 
Way  V.  Hearn 
Waymell  v.  Reed 
Weaver,  Re 
Webb  V.  Hearne 

missioners  ... 
Webb  V.  Hewitt 
Webb  V.  Hughes 
Webbr.  Whiffin 
Webster's  Case 
Webster  v.  Cecil 
Webster  v.  Cook 
Webster  v.  Dd  Tastet 
Wedgwood  v.  Adams 
Weeks  v.  Proptrt 
Weidner  v.  Hoggett 
Weir  V.  Bamett 


487 
223 
461 
464 
608 
333 
600 
106 
99 
554 


'",:^  "■•('■ 


TABLE  OF  CASES. 


xlv 


Page 
Weir  V.  Bell  504,  552,  554 

Weldon  u  Winslow 85 

Wells  V.  Kingston-upon-Hull 

151,159 

Wellfi  V.  Malbon        83 

Welman  v.  Welmaa  .  ...     495 

Wenlock,  Baroneaa  v.   River 

Dee  Company        691 

Wennall  v.  Adney 169 

West     London     Commercial 

Bank  V.  Kitson      543 

Western  Bank  of  Scotland  v. 
Addle        113,  537,  553,  555,  564 

Western  V.  Russell 600 

Westlake  V.  Adaa  s  ...  ...     171 

Weatmeath  v.  Salisbury       294,  295 
Westmeath,    Marquis   of,    v. 
Marchioness  of  Wijbtmeath 

291,  292,  295 
Western  Suburban  &c.  Co.  v, 

Martin        319 

Weston  V.  Metropolitan  Asy- 
lum District  490 

Wharton  v.  Mackenzie         ...       68 

Whatman  V.  Gibson 230 

Wheatley  V.  Lane      ...         ...     206 

Wheatley  V.  Slade     523 

Wheelton  V.  Hardisty  ...     551 

Whelan  ».  Palmer     238 

Whelpdale's  Case      576 

Whichoote  v.  Lawrence        ...     2/3 
Whincup  V.  Hughes  . . .     407 

Whitcomb  w.  Whiting  ...     625 

White  u  Bluett        175 

White  V.  Cuddon       521 

White «.  Damou        ...         600,601 
White  V  Garden       ...         53'i,  567 

White  v.  Hart  298 

Whiter.  White        500 

Whitehead  V.  Anderson        ...     429 
Whittaker  Ex  parte  ...     534 

Whittemore  v.  Wbit'emore        522 
Widgery  V.  Tapper    ...         ...       79 

Wigglesworth  t'.  Dallijon     ...     242 

Wilbyv.  Elgee  624 

Wild  V.  Harris  106 

WUde  t;.  Gibson         ...         526,527 

Wildes  r.  Dudlow     158 

Wilkinson  v.  Gibson  ...       83 

Wilkinson  v,  Lloyd 385 

Wilkinson  t .  Loudonsack     ...     376 

Willan  V.  Willan       481 

Willesford  ?;.  Watson  ...     318 

Williams' Caie  ...         541,549 

Williams  Ex  parte 282 

Williams  v.  Bayley      314,  580,  594 
Williams  V.  Byrnes   ...  24,161 

Williams  v.  Carwardine  14,  20 


Page 
Williams  (Doe  d.)  v.  Evans  328, 329 

Williams  v.  Glenton 487 

Williams  v.  Hathaway        ...  107 

WilliaTDS  V.  Hedley               ...  365 

Williams  v.  Jordan 161 

Williams  V.  Moor      59 

Williams  i;.  Owen     489 

Williams  r.  Protheroe           ...  327 

Williams  u  Weiitwoith        ...  88 

Williams,  app..  Wheeler,  resp.  630 

Wdliamsv.  Williams            ...  590 

Williamson,  Ex  parte            ...  681 

Williamson  V.  Gihon              ...  334 

Willing.lei).  Maitland         ...  200 

Willis  r.  Thorp           705 

Willison  V.  Patteson              . . .  307 

Willmott  r.  Barber               ...  635 

Wilson  V.  Hart           227 

Wilson  V.  Lloyd        194 

Wilson  V.  Rankin      ...         ...  353 

Wilson  V.  Ray            ...         ...  365 

Wilson    V.   West   Hartlepool 

Ry.  Co 129,682 

Wihjou  V.  WUson,  244,  292,  293,  295 

481 

Wilton  V.  Chambers ...         ...  645 

Winn  i>.  Bull 43 

Wiseman  v.  Beake    ...         ...  603 

Witt  V.  Corcoran       318 

Wolfe  V.  Matthews 654 

Wolverhampton  Banking  Co., 

Ex  parte 
Wood  V.  Abrey 
Wood  V.  ~ 
Wood  V, 
Wood  V, 
Wood  V. 
Wood  I', 


Barker 

Downes 

Fenwick 

Griffith 

Scarth 

Wood  V.Tate 

Woolfe  V.  Home 
Worrall  v,  Jacob 
Worthington  v.  Curtis 
Wright's  Case 
Wright  V.  Chard 

Wright  V.  Leonard 

Wright  V.   Monarch   Invest- 
ment Building  Society 

Wright  V.  Proud        

Wright  V.  Snowe 


316 
596,  597 
...  267 
.322,  324,  330 
...56,66 
...  520 
...  491 
...  153 
...  97 
...  292 
363, 703 
531,551,562 
...     672 


78 

319 

592 

75 


Wright  V,  Vanderplank, 


572,  586 
617 


Wrigley  v.  S wainson 2'  5 

Wulff  t>.  Jay 271 

Wyatt  <•.  Hertford     102 

Wyoon..be   Ry.   (Jo.    v.   Don- 

nington  Hospital 4S1 

Wynn  i\  Shropshire   Union, 

&c,,  Co 375 


I 


xlvi 


TABLE  OF  CASES. 


Page 

Wynne's  Case  41 

Wythes  v.  Labonchere,        445,  615 


XenoB  V.  Wickham   ...       7,  49, 639 


Yarborough  v.  Bank  of  Eng- 
land  154 


Page 

Yates  V.  Boen  90 

Yeomaris  V.  Williams  ...     638 

Yonngr.  Clark         599 

Young  &  Co.  V.   Mayor    of 
Leamington  155 


Zoucb  V.  Parsons 


REFERENCES  AND  ABBREVIATIONS. 


Benjamin  on  Sale.     Third  edition,  1884. 

Dart,  V.  &  P.     Dart's  Vendors  and  Purcbaaers.     Sixth  edition,  1888. 

Finch  Sel.  Ca.     A  Selection  of  Cases  on  the  English  Law  of  Contract,  by 

Gerard  Brown  Finch.     London,  1886. 
Harvard   Law  Eeview.      Cambridge,  Msuss.,  1887 — .     Cited  by  volame 

and  page. 
I.  G.  A.  means  the  Indian  Contract  Act  (IX.  of  1872). 
L.  Q.  B.    Law   "^aarterly  P'view.     London,  1885 — .     Cited  by  volume 

and  page. 
LangdelL    A  Summary  of  the  Law  of  Contracts,  by  C.  C.  L.     Second 

edition.     Boston,  Mass.,  1880. 
Law  Journal.     Always  cited  by  the  number  of  the  vol.  in  the  New  Series. 
Law  Reports  (1865 — 75).     The  Chancery  Appeal  and  Equity  cases  are 

cited  as  "  Ch."  and  "  Eq."  simply. 
T^aw  Reports  (1875 —     ).     The  Scotch  Appeals  to  the  House  of  Lords  and 

appeals  to  the  Judicial  Committee  of  the  Privy  Council  reported  in 

the  Appeal  Cases  series,  if  not  expressly  mentioned  to  be  such  in 

the  context,  are  distinguished  by  the  additions  (Sc.)   and  (J.  C.) 

respectively.     Cases  in  the  Court  of  Appeal  are  distinguished  by 

the  abbreviation  of  " Division"  in  the  form  "  Div." 
Lindley  on  Partnership,   1888,   Lindley  on  Companies,  1889.      In  this 

edition  (the  fifth)  Lord  Justice  Lindley's  treatise  has  taken  tb    *orm 

of  two  distinct  books  with  different  titles,  which  are  abbreviated 

as  above. 
Saunders'    Reports,    notes    to,   by   the   late   Serjeant   Williams  (Wms. 

Saund.)     Ed.  1871.     Cited  by  the  paging  of  that  edition,  not  the 

pages  of  Saunders. 
Savigny,  System  des  heutigen  rbmischen  Rechts  (Savigny,  or  Sav.  Syst.) 

Berlin,  1840—1849. 
Savigny,  Das  Obligationenrecht  (Sav.  Obi.).     Berlin,  1851 — 3. 
Sm.  L.  C.     Smith's  Leadini;  Cases.     Ninth  edition,  1887. 
Vangerow,  Lehrbuch  der  Pandekten  (Vangerow,  Pand.),  Seventh  edition, 

Marburg  and  Leipzig,  1863. 
Pothier's  and  Story's  works  are  cited  by  the  consecutive  sections. 
Savigny  and  Vangerow  are.  cited  indifferently  by  volume  and  page,  or  by 

the  consecutive  sections,  often  by  both. 


ADDENDA. 


p.  84.  As  regards  a  wife's  antenuptial  debts,  the  Statute  of  Limitation 
continues  after  coverture  to  run  in  favour  of  the  husband.  On  the 
other  hand  his  liability  for  such  debts  cannot,  by  reason  of  the 
M.W.P.  Act  or  othf  rw'se,  be  treated  as  a  joint  liability  only  ;  Beck  v. 
Pierce,  1889,  23  Q.B.  Div.  316,  which  see  on  this  class  of  questions 
generally. 

P.  207.  As  to  what  is  an  absolute  assignment  within  s.  25,  sub-p.  6,  of  the 
Judicature  Act,  1873,  see  Tancred  v.  Delagoa  Bay  and  Ea^t  Africa  Ry. 
Co.  (1889)  23  Q.  B.  D.  239. 

P.  502.  It  seems  that  false  representation  of  an  existing  intention  may 
amount  even  to  a  criminally  punishable  fa^se  pretence  :  see  the  dicta 
in  Reg.  v.  Gordon,  1889,  23  Q.B.D.  354.  Qu.  Whether  the  decision 
does  not  really  involve  this  notwithstanding  the  distinction  taken  by 
Lord  Coleridge  G.J.  at  p.  359. 

P.  524.  As  to  a  vendor's  duty  to  disclose  restrictive  covenants  affectiig  the 
property,  see  Ebswcrth  and  Tidy's  Contract,  1889,  42  Ch.  Div.  23,  47, 
51. 

P.  536.  Add  reference  to  Stewart  v.  Wyoming  Ranche  Co.  (1888)  128  U.  S. 
383,  388,  opinion  of  the  Court  per  Gray  J.  "  In  an  action  of  deceit 
it  is  true  that  silence  as  to  a  material  fact  is  not  necessarily,  as 
matter  of  law,  equivalent  to  a  false  representation.  But  mere  sUence 
is  quite  different  from  concealment ;  aliud  est  tacere,  aliud  celare;  a 
suppression  of  the  truth  may  amount  to  a  suggestion  of  falsehood  ; 
and  if,  with  intent  to  deceive,  either  party  to  a  contract  of  pale  conceals 
or  suppresses  a  material  fact  which  he  is  in  good  faith  bound  to 
disclose,  this  is  evidence  of  and  equivalent  to  a  false  representation, 
because  the  concealment  or  suppression  is  in  effect  a  representation 
that  what  is  disclosed  is  the  whole  truth." 

P.  581.  As  to  the  relations  between  a  company  and  its  promoters  and  its 
directors,  cp.  Eden  v.  Ridndalea  Railway  Lamp  and  Lighting  Co.,  1889, 
23  Q.B.  Div.  368  :  so  long  as  there  is  any  question  open  between  the 
company  and  a  promoter,  a  director  must  account  to  the  company  for 
any  gift  from  the  promoter,  but  the  duty  rests  simply  on  the  ground 
of  agency. 

P.  638.  In  the  case  of  fire  insurance,  there  being  no  statutory  requirement, 
there  is  nothing  to  prevent  a  slip  from  forming  a  complete  contract  of 
insurance ;  the  burden  of  proof  is  on  the  underwriter  to  show  a  con- 
trary intention  ;  and  there  is  not  any  implied  condition  that  a  policy 
shall  be  put  forward  for  signature  within  a  reasonable  time :  Thompson 
V.  Adams,  1889,  23  Q,B.D.  361. 


The  attention  of  historical  students  of  the  Common  Law  who  read 
German  may  be  called  to  two  articles  by  Mr.  Ernst  Schuster  in 
BuBch's  Archiv  fiir  Handelsnnd  Wechselrecht — "Der  Vertragsschluos 
nach  EngliBchem  Recht,"  vol.  45,  p.  317,  and  "Die  Consideration  als 
GUltigkeitsbedingung  des  Vertrags  im  Englischen  Recht,"  vol.  46,  p.  111. 
These  papers,  though  primarily  designed  to  make  the  rules  of  English  law 
intelligible  to  German  lawyers  and  men  of  business,  are  thoroughly  worked 
out  from  first-hand  study,  and  contain  much  valuable  independent  criticism. 


PRINCIPLES    OF  CONTRACT. 


CHAPTER  I. 


Agreement,  Proposal,  and  Acceptance. 

IThe  law  of  Contract  may  be  described  as  the  endeavour 
of  the  State,  a  more  or  less  imperfect  one  by  the  nature  of 
the  case,  to  establish  a  positive  sanction  for  the  expectation 
I  of  good  faith  which  has  grown  up  in  the  mutual  dealings 
tof  men  of  average  right-mindedness.  Accordingly  the 
most  popular  description  of  a  contract  that  can  be  given  is 
also  the  most  exact  one,  namely  that  it  is  a  promise  or  set 
I  of  promises  which  the  law  will  enforce.  The  specific  mark 
of  contract  is  the  creation  of  a  right,  not  to  a  thing,  but  to 
another  man's  conduct  in  the  future.  He  who  has  given 
the  promise  is  bound  to  him  who  accepts  it,  not  merely 
because  he  had  or  expressed  a  certain  intention,  but  be- 
cause he  so  expressed  himself  as  to  entitle  the  other  party 
to  rely  on  his  acting  in  a  certain  way.  This  is  apt  to  be 
obscured  in  common  cases,  but  is  easily  seen  to  be  true. 
Suppose  that  A.  agrees  to  sell  to  B.  a  thing  of  which  not 
he  but  C.  is  the  true  owner.  C.  gives  the  thing  to  B.  Here, 
though  B.  has  got  the  thing  he  wanted,  and  on  better 
terms  than  he  expected,  A.  has  not  kept  his  promise ;  and, 
if  the  other  requisites  of  a  lawful  contract  were  present  as 
between  himself  and  B.,  he  has  broken  his  contract.  The 
primary  questions,  then,  of  the  law  of  contract  are  first, 
what  is  a  promise  ?  and  next,  what  promises  are  enforce- 
able? 
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AGREEMENT,  PROPOSAL,  AND  ACCEPTANCE. 

The  importance  and  difficulty  of  the  first  of  these  ques- 
tions depend  on  the  fact  that  men  can  justly  rely  on  one 
another's  intentions,  and  courts  of  justice  hold  them 
bound  to  their  fulfilment,  only  when  they  have  been 
expressed  in  a  manner  that  would  convey  to  an  indifferent 
person,  reasonable  and  reasonably  competent  in  the  matter 
in  hand,  the  sense  in  which  the  expression  is  relied  on  by 
the  party  claiming  satisfaction.  Judges  and  juries  stand 
in  the  place  of  this  supposed  indifferent  person,  and  have 
to  be  convinced  that  the  dealings  in  the  particular  case 
contained  or  amounted  to  the  promise  alleged  to  have 
been  made  and  relied  upon. 

Our  first  business  must  therefore  be  to  separate  and 
analyse  the  elements  which,  generally  speaking,  must  con- 
cur in  the  formation  of  a  contract.  A  series  of  statements 
in  the  form  of  definitions,  though  necessarily  imperfect, 
may  help  to  clear  the  way. 

1.  Every  agreement  and  promise  enforceable  by  law  is 
a  contract. 

2.  An  agreement  is  an  act  in  the  law  whereby  two  or 
more  persons  declare  their  consent  as  to  any  act  or  thing 
to  be  done  or  forborne  by  some  or  one  of  those  persons  for 
the  use  of  the  others  or  other  of  them  (a). 

3.  Such  declaration  may  consist  of 
(a)  the  concurrence  of  the  parties  in  a  spoken  or 

written   form  of   words    as   expressing   their 
common  intention,  or 
(6)  a  proposal  made  by  some  or  one  of  them,  and 
accepted  by  the  others  or  other  of  them. 

Promiae.  4.  The  declaration  by  one  person  to  another  of  his  in- 
tention to  do  or  forbear  from  anything  at  the  request  or 
for  the  use  of  that  other  is  called  a  promise. 


Contract. 


Agree- 
ment. 


Expres- 
sion  of 
consent. 


(a)  This  statement  has  been  adopted  by  Kekewicb  J.  Foster  v.  Wheelei' 
(1887)  36  Ch.  D.  695,  698,  57  L.  J.  Oh.  149. 
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CONSENT. 


5.  An  agreement  which  has  no  legal  effect  is  said  to  be  Void 
void.  An  agreement  which  ceases  to  have  legal  eft'ect  is  ment. 
said  to  become  void  or  to  be  discharged. 

C   An  affreement  is  said  to  be  a  voidable  contract  if  it  Voidable 

*  coiitr&ctf 

is  enforceable  by  law  at  the  option  of  one  or  more  of  the 
parties  thereto  but  not  at  the  option  of  the  other  or  others. 

We  proceed  to  develop  and  explain  these  statements,  so 
far  as  appears  convenient  at  the  outset  of  the  work. 

1.  Definition  of  Agreement. — The  first  and  most  essential  Nature 
element  of  an  agreement  is  the  consent  of  the  parties,  ^conaent. 
There  must  be  the  meeting  of  two  minds  in  one  and  the 
same  intention.  But  in  order  that  their  consent  may 
make  an  agreement  of  which  the  law  can  take  notice, 
other  conditions  must  be  fulfilled.  The  agreement  must 
be,  in  our  old  English  phrase,  an  act  in  the  law  :  that  is, 
it  must  be  on  the  face  of  the  matter  capable  of  having 
legal  effects.  It  must  be  concerned  with  duties  and  rights 
which  can  be  dealt  with  by  a  court  of  justice.  And  it 
must  be  the  intention  of  the  parties  that  the  matter  in 
hand  shall,  if  necessary,  1 3  so  dealt  with,  or  at  least  they 
must  not  have  the  contrary  intention.  An  appointment 
between  two  friends  to  go  out  for  a  walk  or  to  read  a  book 
together  is  not  an  agreement  in  the  legal  sense  :  for  it  is 
not  meant  to  produce,  nor  does  it  produce,  any  new  legal 
duty  or  right,  or  any  change  in  existing  ones  (&).  Again, 
there  must  not  only  be  an  act  in  the  law,  but  an  act 


(6)  Nothing  but  the  absence  of  in- 
tention seems  to  prevent  a  contract 
from  arising  in  many  cases  of  this 
kind.  A.  asks  B.  to  dinner  and 
B.  accepts.  Here  is  proposal  and 
acceptance  of  something  to  be  done 
by  B.  at  A.'s  request,  namely,  com- 
ing to  A.'s  house  at  the  appointed 
time,  and  the  trouble  and  expense 
of  doing  this  are  ample  considera- 
tion for  A.'a  promise  to  provide  a 
dinner.  Why  is  A.  not  legally  bound 
to  have  meat  and  drink  ready  for  B., 
so  that  if  A.  had  forgotten  his  invi- 


tation and  gone  elsewhere  B.  should 
have  a  right  of  action  ?  Only  because 
no  legal  bond  was  intended  by  the 
parties.  It  might  possibly  be  said 
that  these  are  really  cases  of  con- 
tract, and  that  only  social  usage  and 
the  trifling  amount  of  pecuniary 
interest  involved  keep  them  out  of 
courts  of  justice.  But  I  think  Sa- 
vigny's  view,  which  is  here  adopted, 
is  the  better  one.  There  is  not  a 
contract  which  it  would  be  rldicnlous 
to  enforce,  but  the  original  proposal 
is  not  the  proposal  of  a  contract. 
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Obliga- 
tion. 


which  determines  duties  and  rights  of  the  parties.  A 
consent  or  declaration  of  several  persons  is  not  an  agree- 
ment if  it  affects  only  other  people's  rights,  or  even  if  it 
affects  rights  or  duties  of  the  persons  whose  consent  is 
expressed  without  creating  any  obligation  between  them. 
The  verdict  of  a  jury  or  the  judgment  of  a  full  Court 
is  a  concurrent  declaration  of  several  persons  affecting 
legal  rights ;  but  it  is  not  an  agreement,  since  the  rights 
attected  are  not  those  of  the  judges  or  jurymen.  If  a 
fund  is  held  by  the  trustees  of  a  will  to  be  paid  over 
to  the  testator's  daughter  on  her  marriage  with  their  con- 
sent, and  they  give  their  consent  to  her  marrying  J.  S., 
this  declaration  of  consent  affects  the  duties  of  the  trustees 
themselves,  for  it  is  one  of  the  elements  determining  their 
duty  to  pay  over  the  fund.  Still  it  is  not  an  agreement, 
for  it  concerns  no  duty  to  be  performed  by  any  one  of  the 
trustees  towards  any  other  of  them.  There  is  a  common 
duty  to  the  beneficiary,  but  no  mutual  obligation.  By 
obligation  we  mean  the  relation  that  exists  between  two 
persons  of  whom  one  has  a  private  and  peculiar  right 
(that  is,  not  a  merely  public  or  official  right,  or  a  right 
incident  to  ownership  or  a  permanent  family  relation)  to 
control  the  other's  actions  by  calling  upon  him  to  do  or 
forbear  some  particular  thing  (c).  An  agreement  might 
le  defined,  indeed,  as  purporting  to  create  an  obligation. 
But  for  the  purposes  of  English  law  we  prefer  to  say 
(what  is  in  effect  the  same)  that  an  agreement  contemplates 
something  to  be  done  or  forborne  by  one  or  more  of  the 
parties  for  the  use  of  the  others  or  other.  The  word  use 
is  familiar  in  English  law-books  from  early  times  in  such 
a  connexion  as  this ;  and  I  think  it  mostly  if  not  always 
imports  the  sreation  of  a  personal  claim,  Forderung  as  the 
German  writers  call  it,  on  the  part  of  him  for  whose  use  a 
thing  is  said  to  be  done. 
It  is  proper  to  add  that  the  common  intention  of  the 


(c)  Favigny  Syst.  i.  338—9  ;  Obi.  i.  4,  teq. 
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38  to  an  agreement  is  a  fact,  or  inference  of  fact,  P'oof  of 

wnich,  like  any  other  fact,  has  to  be  proved  according  to  *^°*'®°*' 

the  general  rules  of  evidence.     When  it  is  said,  therefore, 

that  the  true  intent  of  the  parties  must  govern  the  decision 

of  all  matters  of  contract,  this  means  such  an  intent  as  a 

court  of  justice  can  take  notice  of.     If  A.,  being  a  capable 

person,  so  bears  himself  towards  B.  that  a  reasonable  man 

in  B.'s  place  would  naturally  understand  A.   to  make  a 

promise,  and  B.  does  take  A.'s  words  or  conduct  as  a 

promise,  no  further  question  can  be  made  about  what 

was  passing  in  A.'s  mind.     "Mental  acts  or  acts  of  the 

will,"  it  has  been  well  said,  "  are  not  the  materials  out  of 

which  promises  are  made"  {d).  Under  such  circumstances,  as 

well  as  in  certain  other  more  special  cases,  the  law  does  not 

allow  a  party  to  show  that  his  intention  was  not  in  truth 

such  as  he  made   or  suffered  it  to  appear.     But  in  the 

common  and  regular  course  of  things  the  consent  to  which 

the  law  gives  effect  is  real  as  well  as  apparent. 

2.   Ways  of  declaring  consent. — Two  distinct  modes  of  Proposal 
the  formation  of  an  agreement  are  here  specified, 
possible,  however,  to  analyse   and   define    agreement  as 
constituted  in  every  case  by  the  acceptance  of  a  proposal. 
In  fact  this  is  done  in  the  Indian  Contract  Act.    And  it  is 
appropriate  to  most  of  the  contracts  which  occur  in  daily- 
life,  buying  and  selling,  letting  and  hiring,  in  short  all 
transactions  which  involve  striking  a  bargain.     One  party 
proposes  his  terms  ;  the  other  accepts,  rejects,  or  meets 
them  with  a  counter-proposal  :  and  thus  they  go  on  till 
there  is  a  final  refusal  and  breaking  off,  or  till  one  of  them 
names  terms  which  the  other  can  accept  as  they  stand. 
The  analysis  is  presented  in  a  striking  form  by  the  solemn 
question  and  answer  of  the  Koman  Stipulation,  where  the 
one  party  asked  (specifying  fully  the  matter  to  be  con- 
tracted for) :  That  you  will  do  so  and  so,  do  you  covenant  ? 
and  the  other  answered  with  the  same  operative  word :  I 

(d)  Laogdell  Summary,  §  180. 


^^  ^^  ceptance. 
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Is  the 
analysis 
univer- 
sally ap- 
plio^ble  ? 


covenant  (e).  Yet  the  importance  of  proposal  and  accept- 
ance as  elements  of  contract  has  been  much  more  distinctly 
brought  out  in  English  jurisprudence  than  by  writers  on 
the  modern  civil  law  (/)  :  and,  one  may  add,  on  the  whole 
more  rationally  treated. 

Does  this  analysis,  however,  properly  apply  to  a  case  in 
which  the  consent  of  the  parties  is  declared  in  a  set  form, 
as  where  they  both  execute  a  deed  or  sign  a  written  agree- 
ment? It  may  be  said  that,  although  there  is  no  proposal 
or  acceptance  in  the  final  transaction,  the  terms  of  the 
document  must  have  been  settled  by  a  process  reducible 
to  the  acceptance  of  a  proposal. 

But  then  the  formal  instrument  has  a  force  apart  from 
and  beyond  that  of  the  negotiation  which  fixed  its  terms. 
And  it  may  well  be,  and  sometimes  is  the  case,  that  the 
parties  intend  not  to  be  legally  bound  to  anything  until 
their  consent  is  formally  declared.  In  such  a  case  it 
cannot  be  said  that  the  proposal  and  acceptance  constitute 
an  agreement,  at  all  events  not  the  true  and  find  agree- 
ment. Take  the  common  case  of  a  lease.  There  is  gene- 
rally an  enforceable  agreement,  constituted  by  letters  or 
memorandum,  before  the  lease  is  executed.  But  the  lease 
itself  is  (besides  its  effect  as  a  transfer  of  property)  a  new 
contract  or  series  of  contracts.  In  this  who  is  the  proposer 
and  who  the  acceptor  ?  Are  we  to  say  that  the  lessor  is 
the  proposer  because  in  the  common  course  he  executes  the 
lease  before  the  lessee  executes  the  counterpart  ?  Or  are 
we  to  take  the  covenants  severally,  and  say  that  in  each 
one  the  party  with  whom  it  is  made  is  the  propc  ,er,  and 
the  party  bound  is  the  acceptor?     What,  again,  if  two 


(c)  No  doubt  the  formula  SpondcsP 
spondeo,  originally  the  only  binding 
one,  was  in  early  times  supposed  to 
have  a  kind  of  magical  eifect.  But 
it  was  nt^cessary  that  the  stipulator 
should  hear  the  promisor's  answer. 
Op.  Palgrave,  Commonwealth  of 
England,  2,  cxxxvii.  cxH. 


(/)  Increased  attention  has  how- 
ever been  paid  to  this  topic  in  Grer- 
many.  See  Vangerow,  Pand.  §  603, 
or  Windsoheid,  Lehrbuch  des  Pan- 
dektenrechts,  §  306.  The  technical 
terms  are  Antrag  for  cur  offer  or 
proposal,  Annahme  lot  accept  nee. 


PROMISE. 


parties  are  discussing  the  terms  of  a  contract  and  cannot 
agree,  and  a  third  indiflferent  person  suggests  terms  which 
they  b(>th  accept?  Shall  we  say  that  he  who  accepts  them 
first  thereby  proposes  them  to  the  other  ?  It  is  possible 
to  say  this,  but  not  without  a  certain  strain  of  thought 
and  language.  And  what  if  they  accept  at  the  same 
moment  ?  The  truth  is,  as  I  venture  to  think,  that  the 
exclusive  pursuit  of  the  analytical  method  in  dealing  with 
legal  conceptions  always  leads  into  some  strait  of  this  kind, 
and  if  the  pursuit  be  obstinate,  lands  us  in  sheer  fictions. 
In  this  case  it  seems  at  least  harmless  to  let  the  formal  or 
declaratory  process  of  establishing  a  contract  stand  on  its 
own  fooling  side  by  side  with  the  discursive  or  bargain- 
striking  process.  Even  apart  from  the  difFjulty,  to  which 
we  shall  immediately  come,  that  there  may  be  a  binding 
promise  without  any  acceptance  at  all,  I  do  not  think  the 
one  is  fairly  reducible  to  the  other. 

3.  Definition  of  Promise. — The  definition  of  the  Indian  Promise  : 
Contract  Act  is  that  "  a  proposal  when  accepted  becomes  a  anYblnd 
promise  "  (g).   This  again  is  apt  and  sufficient  for  the  every-  "  ^^"J- 
day  or  bargaining  type  of  contract.     But  there  are  cases  fore  ac- 
which  it  seems  not  to  cover.     Not  only  a  promise,  in  the  fn^En^Ush 
ordinary  sense  of  the  word,  may  be  made  in  writing  before  law. 
there  is  any  acceptance  of  it  by  the  person  to  whom  it  is 
made,  but  if  made  by  deed  it  is  at  once  binding  and 
irrevocable.     Certainly  this  doctrine  is  of  an  archaic  and 
technical  kind,  resting  as   it  does  more  on  the  formal 
character  of  a  deed  than  on  any  principle  of  general  appli- 
cation ;  and  possibly,  or  more  than  possibly,  its  expediency 
is  doubtful.    But  it  is  a  settled  part  of  the  law  of  Eng- 
land (h).    If  the  analytical  view  of  the  Indian  Contract 


<g)  The  terms  propos(U  and  accept- 
ance are  also  defined  by  this  Act,  but 
for  natural-born  speakers  of  English 
they  seem  hardly  to  need  more 
definition  than  is  implied  in  the 
rules  which  have  to  be  subsequently 
given.  In  English  authorities  prj- 
poaal  an4  qfsr  are  used  as  ayuo- 


nymous  terms,  ofer  being,  if  any- 
thing, the  more  common. 

(/()  Xenoa  v.  Wickham  (1886) 
L.  E.  2  H.  L.  296,  323,  and  authori- 
ties there  cited :  see  at  pp.  300, 
309.  For  the  reasona  on  the  other 
side,  Bee  the  opinion  of  Willes  J. 
at  pp.  315,  816. 
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Act  is  to  be  applied  to  the  existing  state  of  English  juris- 
prudence, it  can  be  done  only  by  treating  this  class  of 
cases  as  anomalous.  It  will  not  do  to  say  that  the  contract 
is  complete  when  the  other  party  knows  of  the  promise  and 
assents ;  for  if  that  were  so,  it  could  in  the  meantime  be 
re  >  eked.  And  if  we  say  that  acceptance  is  presumed  in 
the  case  of  an  offer  which  is  unconditional  and  wholly  for 
the  benefit  of  the  party  to  whom  it  is  made,  we  are  at 
once  in  the  region  of  fictions.  It  might  serve  a  little 
better  to  say  that,  by  an  exceptional  effect  of  the  form  of 
the  transaction,  the  proposal  is  in  these  cases  irrevocable. 
But  this  is  only  another  way  of  saying  that  the  regular 
ana,lysis  does  not  hold  good. 

4.  Definition  of  Contract. — The  term  contract  is  here 
confined  to  agreements  enforceable  by  law.  This  restric- 
tion, suggested  perhaps  by  the  Roman  distinction  between 
contractus  and  pactum,  is  believed  to  have  been  first  intro- 
duced in  English  by  the  Indian  Contract  Act.  It  seems 
a  manifest  improvement,  and  free  from  the  usual  draw- 
backs of  innovations  in  terminology,  as  it  makes  the  legal 
meaning  of  the  words  more  precise  without  any  violent 
interference  with  their  accustomed  use. 

5.  Void  Agreements. — The  distinction  between  void 
and  voidable  transactions  is  a  fundamental  one,  though  it 
is  often  obscured  by  carelessness  of  language.  An  agree- 
ment or  other  act  which  is  void  has  from  the  beginning  no 
legal  effect  at  all,  save  in  so  far  as  any  party  to  it  incurs 
penal  consequences,  as  may  happen  where  a  special  pro- 
hibitive law  both  makes  the  act  void  and  imposes  a 
penalty.  Otherwise  no  person's  rights,  whether  he  be  a 
party  or  a  stranger,  are  affected.  A  voidable  act,  on  the 
contrary,  takes  its  full  and  proper  legal  effect  unless  and 
until  it  is  disputed  and  set  aside  by  some  person  entitled 
so  to  do.  The  definitions  of  the  Indian  Contract  Act  on 
this  head  are  simpler  in  form  than  those  given  above : 
but  certain  peculiarities  of  English  law  prevent  us  from 
adopting  the  whole  of  them  as  they   stand.     It   is  not 
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contract. 


correct  as  an  univarsal  proposition  in  England  that  "an 
agreement  not  enforceable  by  law  is  said  to  be  void,"  for 
we  have  agreements  that  cannot  be  sued  upon,  and  yet  are 
recognized  by  law  for  other  purposes  and  have  legal  effect 
in  other  ways  (i). 

6.  Voidable  Contracts. — The  definition   here   given  is  Voidable 

^  -. A. A. 

from  the  Indian  Contract  Act.  The  idea  is  not  an  easy 
one  to  express  in  terms  free  from  objection.  Perhaps  it 
would  be  better  to  say  that  a  voidable  contract  is  an  agree- 
ment such  that  one  of  the  parties  is  entitled  at  his  option 
to  treat  it  as  never  having  been  binding  on  him.  The 
Anglo-Indian  definition  certainly  covers  rather  more  than 
the  ordinary  use  of  the  terms.  Cases  occur  in  English  law 
where,  by  the  eflfect  of  peculiar  enactments,  there  is  a 
contract  enforceable  by  one  party  alone,  and  yet  we  should 
not  naturally  call  it  a  voidable  contract.  An  example  is 
an  agreement  required  by  the  Statute  of  Frauds  to  be  in 
writing,  which  has  been  signed  by  one  party  and  not  by 
the  other.  Here  the  party  who  has  signed  is  bound  and 
the  other  is  free.  "  Voidable  contract "  seems  not  exactly 
the  appropriate  name  for  such  a  state  of  things.  And  it 
may  even  be  said  that  a  contract  which  has  been  com- 
pletely performed  on  one  side  is  literally  "  enforceable  by 
law  at  the  option  of  one  of  the  parties  "  only.  But  the 
definition  as  it  stands  cannot  practically  mislead  (k). 

Consideration  is  also  defined  in  the  interpretation  clause  Considera. 
of  the  Indian  Act.  Perhaps  it  is  to  be  regarded  rather  as 
a  condition  generally  (though  not  always)  imposed  by  a 
positive  rule  of  English  law  as  needful  to  the  formation  of 
a  binding  contract  than  as  an  elementaiy  constituent  of  an 
agreement.  In  fact  the  English  system  of  law,  as  distin- 
guished from  those  of  the  Continent  and  even  of  Scotland, 


tioD. 


(t)  See  Ch.  XIII.  below. 

(it)  There  is  a  similar  but  slighter 
difficulty  about  the  use  of  the  word 
void,  A  contract  when  it  is  fully 
performed  ceases  to  have  legal 
effect ;  it  is  ditcharged,  but  there  is 


something  harsh  in  saying  that  it 
becomes  void,  a  term  suggestive  of 
inefficaoy  rather  than  of  completed 
effect.  Hence  in  the  fifth  definition 
I  have  introduced  the  word  di$- 
charged  as  an  alternative. 
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Special 
rules 

governing 
proposal 
and  ac- 
ceptance. 


is  the  only  one  in  which  the  notion  is  fully  developed. 
Hereafter  a  fuller  discussion  will  be  given  :  for  the  present 
it  may  serve  to  describe  consideration  as  an  act  or  forbear- 
ance, or  the  promise  thereof,  which  is  offered  by  one  party 
to  an  agreement,  and  accepted  by  the  other,  as  an  induce- 
ment to  that  other's  act  or  promise. 

Notwithstanding  the  difficulties  that  arise  in  making 
proposal  and  acceptance  necessary  parts  of  the  general 
conception  of  Contract,  there  is  no  doubt  that  in  practice 
they  are  the  normal  and  most  important  elements.  When 
agreement  has  reached  the  stage  of  being  embodied  in 
a  form  of  words  adopted  by  both  parties,  the  contents  of 
the  document  and  the  consent  of  the  parties  are  generally 
simple  and  easily  proved  facts :  and  the  only  remaining 
question  (assuming  the  other  requirements  of  a  valid  con- 
tract to  be  satisfied)  is  what  the  words  mean.  The  accept- 
ance of  a  proposal  might  seem  at  first  sight  an  equally 
simple  fact.  But  the  complexity  of  human  affairs,  the 
looseness  of  common  speech,  the  mutability  of  circum- 
stances and  of  men's  intentions,  and  the  exchange  of  com- 
munications between  parties  at  a  distance,  raise  questions 
which  have  to  be  provided  for  in  detail. 

We  may  have  to  consider  separately  whether  the  offer 
of  a  contract  was  made ;  what  the  terms  of  that  offer 
were ;  whether  there  was  any  acceptance  of  it ;  and 
whether  the  acceptor  was  a  person  to  whom  the  offer  was 
made. 

Communications  in  general. 

Proposal  The  proposal  or  acceptance  of  an  agreement  may  be 
ceptance  communicated  by  words  or  by  conduct,  or  partly  by  the 
~^P[*"  one  and  partly  by  the  other.     In  so  far  as  a  proposal  or 

acceptance  is  conveyed  by  words,  it  is  said  to  be  express. 

In  so  far  as  it  is  conveyed  by  conduct,  it  is  said  to  be  tacit. 
It  would   be  as   difficult   as  it  is  needless  to  adduce 

distinct  authority  for  this  statement.   Cases  are  of  constant 

occurrence,  and  naturally  in  small  matters  rather  than  in 


or  tacit 


■.T»^'lW]lMllOT!«Mll(»Wf«>*v«Bir« . 
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great  ones,  where  the  proposal,  or  the  acceptance,  or  both, 
are  signified  not  by  words  but  by  acts.  For  example,  the 
passenger  who  steps  into  a  ferry-boat  thereby  requests  the 
ferryman  to  take  him  over  for  the  usual  fare,  and  the 
ferryman  accepts  this  proposal  by  putting  off. 

A  promise  made  in  this  way  is  commonly  said  to  be  Diatinc- 
implied  :  but  this  tends  to  obscure  the  distinction  of  the  tacit  from 
real  though  tacit  promise  in  these  cases  from  the  ficticious  fict»*«>«9 
promise  "  implied  by  law,"  as  we  shall  immediately  see,  in 
certain  cases  where  there  is  no  real  contract  at  all,  but  an 
obligation  quasi  ex  contractu,  and  in  others  where  definite 
duties  ani  annexed  by  rules  of  law  to  special  kinds  of 
contracts  or  to  relations  arising  out  of  them.  Sometimes, 
no  doubt,  it  is  difficult  to  draw  the  line.  "  Where  a  relation 
exists  between  two  parties  which  involves  the  performance 
of  certain  duties  by  one  of  them,  and  the  payment  of 
reward  to  him  by  the  other,  the  law  ivill  imply  [fictitious 
contract]  or  the  jury  may  infer  [true  contract]  a  promise 
by  each  party  to  do  what  is  to  be  done  by  him  "  (I).  It 
was  held  in  the  case  cited  that  an  innkeeper  promises  in 
this  sense  to  keep  his  guests'  goods  safely.  The  case  of  a 
carrier  is  analogous.  So  where  A.  does  at  B.'s  request 
something  not  apparently  illegal  or  wrongful,  but  which  in 
fact  exposes  A.  to  an  action  at  the  suit  of  a  third  person, 
it  seems  to  be  not  a  proposition  of  law,  but  an  inference  of 
fact  which  a  jury  may  reasonably  find,  that  B.  must  be 
taken  to  have  promised  to  indemnify  A.  (m). 

If  A.  with  B.'s  knowledge,  but  without  any  express 
request,  does  work  for  B.  such  as  people  as  a  rule  expect 
to  be  paid  for,  if  B.  accepts  the  work  or  its  result,  and  if 
there  are  no  special  circumstances  to  show  that  A.  meant 
to  do  the  work  for  nothing  or  that  B.  honestly  believed 
that  such  was  his  intention,  there  is  no  difficulty  in  in- 
ferring a  promise  by  B.  to  pay  what  A.'s  labour  is  worth. 


(I)  Per  Our.  Morgan  v.  Baveu 
(1861)  6  H.  &  N.  265,  30  L.  J.  Ex. 
181. 


(m)  Dugdalt  v.  Lovei-'mj  (1875) 
L.  R.  10  0.  P.  196  J  44  L.  J.  0.  P. 
197. 
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And  this  is  a  pure  inference  of  fact,  the  question  being 
whether  B.'s  conduct  has  been  such  that  a  reasonable  man 
in  A.'s  position  would  understand  from  it  that  B.  meant 
to  treat  the  work  as  if  done  to  his  express  order.     The 
doing  of  the  work  with  B.'s  knowledge  is  the  proposal  of 
a  contract,  and  B.'s  conduct  is  the  acceptance.     The  like 
inference  cannot  be  made  if  the  work  is  done  without  B.'s 
knowledge.     For  by  the  hypothesis  the  doing  of  the  work 
is  not  a  proposal,  not  being  communicated  at  the  time  : 
B.  has  no  opportunity  of  approving  or  countermanding  it, 
and  cannot  be  bound  to  pay  for  it  when  he  becomes  aware 
of  the  facts,  although  he  may  have  derived  some  benefit 
from  the  work ;  it  may  be  impossible  to  restore  or  reject 
that  benefit  without  giving  up  his  own  property  (n).     Nor 
is  the  case  altered  if  A.  comes  to  B.  and  tells  him  that 
the  work  is  done  and  requests  to  be  paid  for  it.     This  is 
indeed  a  proposal,  but  a  new  and  distinct  one  :  and  as  it 
imports  no  new  consideration,  B.'s  acceptance  of  it  would 
in  the  view  of  English  law  be  a  merely  gratuitous  promise, 
and  as  such  would  make  no  contract.     If  A.  of  his  own 
motion  sends  goods  to  B.  on  approval,  this  is  an  offer 
which  B.  accepts  by  dealing  with  the  goods  as  owner.     If 
he  does  not  choose  to  take  them,  he  is  not  bound  to  return 
them ;  though  he  may  be  bound,  on  the  principle  to  be 
next  mentioned,  to  take  a  certain  amount  of  care  of  them 
till  A.  reclaims  them. 

But  it  does  not  follow  that  because  there  is  no  true 
c^aSu  contract,  there  may  not  be  cases  falling  within  this  general 
in  English  description  in  which  it  is  just  and  expedient  that  an 
obligation  analogous  to  contract  should  be  imposed  upon 
the  person  receiving  the  benefit.  In  fact  there  are  such 
cases :  and  as  the  forms  of  our  common  la\\r  did  not  recog- 
nize obligations  quasi  ex  contractu  in  any  distinct  manner, 
these  cases  were  dealt  with  by  the  fiction  of  an  implied 
previous  request,  which  often  had  to  be  supplemented  (as 


Duties 

qucuii  ex 


(n)  Cp.  dida  of  Pollock  C.B.  25  L.  J.  Ex.  %t  p.  332. 
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Contract 
Act  deals 
with  them 


in  the  action  for  money  had  and  received)  by  an  equally 
fictitious  promise.  The  promise,  actual  or  fictitious,  was 
then  supposed  to  relate  back  to  the  fictitious  request,  so 
that  the  transaction  which  was  the  real  foundation  of  the 
matter  was  treated  as  forming  the  consideration  in  a 
fictitious  contract  of  the  regular  type.  Here,  as  in  many 
other  instances,  the  law  was  content  to  rest  in  a  com- 
promise between  the  forms  of  pleading  and  the  convenience 
of  mankind.  These  fictions  have  long  ceased  to  appear 
on  the  face  of  our  pleadings,  but  they  have  become  so 
established  in  legal  language  that  it  is  still  necessary  to 
understand  them  (o).  The  Indian  Act  provides  for 
matters  of  this  kind  more  simply  in  form  and  more  com- 
prehensively in  substance  than  our  present  law,  by  a 
separate  chapter,  entitled  **  Of  certain  Relations  resem- 
bling those  created  by  Contract "  (ss.  68 — 72,  cp.  s.  73). 

A  corollary  from  the  general  principle  of  tacit  accept- 
ance, which  in  some  classes  of  cases  is  of  considerable 
importance,  is  thus  expressed  by  the  Indian  Contract  Act 
(s.  8)  :- 

"  Performance  of  the  conditions  of  a  proposal,  or  the 
acceptance  of  any  consideration  for  a  reciprocal  promise 
which  may  be  offered  with  a  proposal,  is  an  acceptance  of 
the  proposal." 

This  rule  contains  the  true  legal  theory  of  offers  ofOflfersby 
reward  made  by  public  advertisement  for  the  procuring  of  jf^®^^' 
information,  the  restoration  of  lost  property,  and  the  like. 
On  such  offers  actions  have  many  times  been  brought  with 
success  by  persons  who  had  don*^  the  things  required  as  the 
condition  of  obtaining  the  revvard. 

It  appears  to  have  been  once  held  that  even  after  per- 
formance an  offer  thus  made  did  not  become  a  binding 
p'-omise,  because  "  it  was  not  averred  nor  declared  to  whom 


rately. 

Perform- 
ance of 
conditions 
Sec,  as  ac- 
ceptance. 


(o)  For    details  .see     notes     to 
Lampkiyh  v.  BraUhwaite  in  1  Sm. 


L.  0.,  and  Osborne   v,  Rogers,    1 
Wms.  Saund.  357. 


J»|!IJ^IHJIW'WJ'.'"Wil,P:.' 
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DiflScul- 
ties  in 
working 
out  the 
prir  .iple. 


Distinc- 
tion be- 
tween 
offer  tod 
*  ivitation 
of  offers. 


the  promise  was  made  "  (p).     But  the  established  modem 
doctrine  is  that  there  is  a  contract  with  any  person  who 
performs  the  condition  mentioned  in  the  advertisement  (q). 
That  is,  the  advertisement  is  a  proposal  which  is  accepted 
by  performance  of  the  conditions.    It  is  an  offer  to  become 
liable  to  any  person  who  happens  to  fulfil  the  contract  of 
which  it  is  the  offer  (?•).     Until  some  person  has  done  this , 
it  is  a  proposal  and  no  more.    It  ripens  into  a  promise 
only  when  its  conditions  are  fully  satisfied.     As  Sir  W. 
Anson  has  well  put  it,  "  an  offer  need  not  be  made  to  an 
ascertained  person,  but  no  contract  can  arise  until  it  has 
been  accepted  by  an  ascertained  person  "  (s).    We  have 
no  special  term  of  art  for  a  proposal  thus  made  by  way  of 
general  request  or  invitation  to  all  men  to  whose  know- 
ledge it  comes.     The  Germans  call  it  Auslobung, 

In  the  same  manner  each  bidding  at  a  sale  by  auction 
is  a  proposal ;  and  when  a  particular  bid  is  accepted  by 
the  fall  >f  the  hammer  (but  not  befiie),  there  is  a  com- 
plete contract  with  the  particular  bidder  to  whom  the  lot  is 
knocked  down  (t). 

The  principle  is  suflficiently  clear,  but  its  application  is 
not  wholly  free  from  difficulties.  These  are  partly  re- 
ducible to  questions  of  fact  or  of  interpretation,  but  partly 
arise  from  decisions  which  appear  to  give  some  countenance 
to  a  fallacious  theory. 

First,  we  have  to  consider  in  particular  cases  whether 
some  act  or  announcement  of  one  of  the  parties  is  really 
the  proposal  of  a  contract,  or  only  an  invitation  to  other 
persons  to  make  proposals  for  his  jonsid  oration  (u).  This 
depends  on  the  intention  of  th^  parties  as  collected  from 


ip)  Noy  11,  1  RoUe  Ab.  6  M. 
pi.  1. 

{q)  WiUianusv.  Carioardine(lS3S) 
4B.  &Ad.  621. 

(r)  Per  Willes  J.  Spencer  v. 
Harding  (1870)  L.  R.  5  C.  P.   563. 

(8)  Principles  of  the  English 
Law  of  Contract,  p.  33,  5th  ed. 

(0  Payne  v.  Cave  (1789)  3  T.  R. 


148.  Prof.  Langdell  (Summary,  §  19) 
thinks  it  would  have  been  better  to 
hold  that  every  bid  constitutes  "  an 
actual  sale,  subject  to  the  con- 
dition that  no  one  else  shall  bid 
higher." 

(u)  In  German  this  is  Aufforde- 
rung  zu  Antrcigen  as  opposed  to 
Antrag.    Vangerow,  Pand.  §  603> 


■  1*  *■**'  *  ''^jv^-"  f^'.  V" 
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their  language  and  the  nature  of  the  transaction,  and 
the  question  is  one  either  of  pure  fact  or  of  construction. 
Evidently  it  may  be  an  important  one,  but  due  weight 
has  not  always  been  given  to  it. 

The  proposal  of  a  definite  service  to  be  done  for  reward, 
which  is  in  fact  a  request  (in  the  sense  of  the  ordinary 
English  law  of  contract)  for  that  particular  service,  though 
not  addressed  to  any  one  individually,  is  quite  different  in 
its  nature  from  a  declaration  to  all  whom  it  may  concern 
that  one  is  willing  to  do  business  with  them  in  a  particular 
manner.  The  person  who  publishes  such  an  invitation 
does  indeed  contemplate  that  people  who  choose  to  a'jt  on 
it  will  do  whatever  is  necessary  to  put  themselves  in  a 
position  to  avail  themselves  of  it.  But  acts  so  done  are 
merely  incidental  to  the  real  object ;  they  are  not  elements 
of  a  contract  but  preliminaries.  It  does  not  seem  reason- 
able to  construe  such  preliminaries  into  the  consideration 
for  a  contract  which  the  parties  had  no  intention  of  making. 
Yet  there  are  some  modern  decisions  which  seem  to  go 
very  near  such  a  result,  and  to  let  in  a  certain  danger  of 
treating  mere  declarations  of  intention  as  binding  con- 
tracts (v).     We  shall  now  examine  these  cases. 

In  Benton  v.  G.  iV.  Railway  Co.  {w)  the  facts  were  Examina- 

shortly  these  :   The  plaintifif  had  come  from  London  to  *'°°  °^ 
''  ^  .  cases : 

Peterborough,  had  done  his  business  there,  and  wanted  to  Denton  ?•. 
go  on  to  Hull  the  same  night.  He  had  made  his  arrange-  co 
ments  on  the  faith  of  the  company's  current  time-tables, 
and  presented  himself  in  due  time  at  the  Peterborough 
station,  applied  for  a  ticket  to  Hull  by  a  train  advertised 
in  those  tables  as  running  to  Hull  at  7.20  p.m.,  and 
offered  to  pay  the  proper  fare.  The  defendant  company's 
clerk  refused  to  issue  such  a  ticket,  for  the  reason  that  the 
7.20  train  no  longer  went  to  Hull.  The  fact  was  that 
beyond  Milford  Junction  the  line  to  Hull  belonged  to  the 


(v)  Compare  the  judgments  in 
Harris  v.  Niekerton  (1873),  L.  R. 
8  Q.  B.  286  ;  42  L.  J.  Q.  B.  171. 


(w)  (1866)  5  B.  &  B.  860,  and 
better  in  25  L.  J.  Q.  B.  129,  where 
the  case  stated  is  given  at  length. 


TW'!wr?B>^»fs»WT'?W'?r««winwp^ 
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Warlow  V, 
Harrison. 


North  Eastern  Railway  Company,  who  formerly  ran  a  train 
corresponding  with  the  Great  Northern  train,  for  which  the 
Great  Northern  Railway  Company  issued  through  tickets 
by  arrangement  between  the  two  companies.  This  cor- 
responding train  had  now  been  taken  off  by  the  N.  E.  R. 
Co.,  but  the  G.  N.  R.  time-table  had  not  been  altered. 
The  plaintiff  was  unable  to  go  further  than  Milford  Junc- 
tion that  night,  and  so  missed  an  appointment  at  Hull  and 
sustained  damage.  The  cause  was  removed  from  a  County 
Court  into  the  Queen's  Bench,  and  the  question  was 
whether  on  the  facts  as  stated  in  a  case  for  the  opiaion  of 
the  Court  the  plaintiff  could  recover  (oj). 

It  was  held  by  Lord  Campbell  C.J.  and  Wightman  J. 
that  when  any  one  offered  to  take  a  ticket  to  any  of  the 
places  to  which  the  train  was  advertised  to  carry  passengers 
the  company  contracted  with  him  to  receive  him  as  a  pas- 
senger to  that  place  according  to  the  advertisement.     Lord 
Campbell  treated  the  statement  in  the  time-table  as  a 
conditional  promise  which  on  the  condition  being  performed 
became  absolute.    This  proposition,  reduced  to  exact  lan- 
guage, amounts  to  saying  that  the  time-table  is  a  proposal, 
or  part  of  a  proposal,  addressed  to  all  intending  passen- 
gers and  sufficiently  accepted  by  tender  of  the  fare  at  the 
station  in  time  for  the  advertised  train.     Crompton  J.  (y) 
did  not  accept  this  view,  nor  was  it  necessary  to  the  actual 
decision :  for  the  Court  had  only  to  say  whether  on  the 
given  facts  the  plaintiff  could   succeed   in  any  form  of 
action,  and  they  were  unanimously  of  opinion  that  there 
was  a  good  cause  of  action  in  tort  for  a  false  representa- 
tion ;   an  opinion    perhaps  questionable,  but   not  in  this 
place. 

In  Warloio  v.  Harrison  (z)  a  sale  by  auction  was  an- 


{x)  As  to  the  measure  of  damages, 
which  here  was  not  in  dispute,  see 
Bandin  v.  O.  N.  R  Co.  (1856)  1  H. 
&  N.  408,  26  L.  J.  Ex.  20  (where  a 
ticket  having  been  taken  there  was 
an  unquestionable  contract). 


iy)  The  fuller  report  of  his  judg- 
ment is  that  in  5  E.  &  B. 

(2)  (1858-9)  1  E.  &  E.  296,  28  L. 
J.  Q.  B.  18,  in  Ex.  Oh.  1  E.  &  E. 
309,  29  L.  J.  Q.  B.  14. 
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nounced  as  without  reserve,  the  name  of  the  owner  not 
being  disclosed.     The  lot  was  put  up,  but  in  fact  bought 
in  by  the  owner.     The  plaintiff,  who  was  the  highest  real 
bidder,  sued  the  auctioneer  as  on  a  contract  to  complete 
the  sale  as  the  owner's  agent.    The  Court  of  Queen's  Bench 
held  that  this  was  wrong  ;  the  Court  of  Exchequer  Cham- 
ber affirmed  the  judgment  on  the  pleadings  as  they  stood, 
but  thought  the  facts  did  show  another  cause  of  action. 
Watson  and  Martin  BB.  and  Byles  J.  considered  that  the 
auctioneer  contracted  with  the  highest  bona  fide  bidder 
that  the  sale  should  be  without  reserve.     They  said  they 
could   not   distinguish   the  case    from  that  of  a  reward 
offered  by  advertisement,  or  of  a  statement  in  a  time-table, 
thus  holding  in  effect  (contrary  to  the  general  rule  as  to 
sales  by  auction)  that  where  the  sale  is  without  reserve  the 
contract  is  completed  not  by  the  acceptance  of  a  bidding, 
but  by  the  bidamg  itself,  subject  to  the  condition  that  no 
higher  bona  fide  bidder  appears.     In  other  words,  every 
bid  is  in  such  a  case  not  a  mere  proposal  but  a  conditional 
acceptance.     Willes  J.  and  Bramwell  B.  preferred  to  say 
that  the  auctioneer  by  his  announcement  warranted  that  he 
had  authority  to  sell  without  reserve,  and  might  be  sued  for 
a  breach  of  such  warranty.     The  result  was  that  leave  was 
given  to  the  plaintiff  to  amend  and  proceed  to  a  new  trial, 
which  however  was  not  done  (a).     The  opinions  expressed  Doctrine 
by  the  judges,  therefore,  are  not  equivalent  to  the  actual  que^y 
judgment  of   a  Court  of  Error,  and  have  been  in  fact  doubted 
regarded  vs^ith  some  doubt  in  a  later  case  where  the  Court  extended, 
of  Queen's  Bench  decided  that  at  all  events  an  auctioneer 
whose  principal  is  disclosed  by  the  conditions  of  sale  does 
not  contract  personally  that   the   sale   shall   be  without 
reserve  (6).     Still  more  recently  the  same  Court  has  held 
that  when  an  auctioneer  in  good  faith  advertises  a  sale  of 
certain  goods,  he  does  not  by  that  advertisement  alone 


(«r)  The  parties  agreed  to  a  stet 
processus  ;  eee  note  in  the  L.  J.  re- 
port. 

r. 


(h)  Mainpi'kc  v.     Westlfy  (1865) 
6  B.  &  S.  420,  34  L.  .T.  Q.  B.  229. 
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Difficul- 
ties of 
Denton  v. 
G.  N.  R. 
Co.  and 
Warlow  V, 
Harrison 
on  theory 
of  proposal 
and  ac- 
ceptance. 


Ditticulty 
arising 


enter  into  any  contract  or  warranty  with  those  who  attend 
the  sale  that  the  goods  shall  be  actually  sold  (c).  In  an 
analogous  case  of  Spencer  v.  Harding  (d)  is  was  decided 
that  a  simple  offer  of  stock  in  trade  for  sale  by  tender  does 
not  amount  to  a  contract  to  sell  to  the  person  who  makes 
the  highest  tender. 

The  doctrine  of  these  cases  is  capable,  as  we  have  seen, 
of  being  expressed  in  a  manner  conformable  to  the  normal 
analysis  of  contract  ;  but  if  it  is  to  be  fully  accepted, 
there  may  be  some  difficulty  in  settling  its  extent.  If  a  man 
advertises  that  he  has  goods  to  sell  at  a  certain  price,  does 
he  contract  with  any  one  who  comes  and  offers  to  buy 
those  goods  that  until  further  notice  communicated  to 
the  intending  buyer  he  will  sell  them  at  the  advertised 
price  ?  (e).  Again,  does  the  manager  of  a  theatre  contract 
with  every  one  who  comes  to  the  theatre  and  is  ready  to 
pay  for  a  place  that  the  piece  announced  shall  be  per- 
formed ?  or  do  directors  or  committee-men  who  summon  a 
meeting  contract  with  all  who  come  that  the  meeting  shall 
be  held  ?  In  like  manner  it  might  be  argued  that  a 
common  carrier  is  liable  in  contract  as  well  as  in  tort  for 
refusing  to  carry  goods.  Indeed  we  might  thus  arrive  at 
an  extended  notion  of  contract  which  would  cover  all  the 
cases  in  which  courts  of  equity  have  interfered,  on  grounds 
independent  of  contract,  as  was  supposed,  to  compel  per- 
sons to  make  good  their  representations  (/),  and  would 
indeed  go  beyond  them :  for  a  representation  not  only  of 
fact,  but  of  mere  intention,  might  be  treated  as  a  proposal, 
and  as  soon  as  anything  was  done  on  the  faith  of  it  there 
Avould  be  an  acceptance  and  a  complete  contract. 

Another  matter  for  remark  is  the  effect  of  notice  of 


(<;)  J/im-is  V.  Mckvrsuii  (1873)  L. 
R.  8  Q.  B.  286  ;  42  L.  J.  Q.  B. 
171. 

(d)  (1870)  L.  R.  5C.  r.  561  ;  b!) 
L  J.  C.  P.  332.  It  may  Le  w-tith 
vhile   tu  remark   that  in  each  of 


these  cases  we  have  the  uoauimotiH 
decision  of  a  strong  Court. 

(c)  SeejJtr  Croiupton  J.  in  Ucu- 
ton  V.  a.  N.  R.  Co.  supra. 

{/)  See  Dav.  C».nv.  3,  pt.  1,  646  ; 
per  Ijord  Selbiiriir,  L.  R.  6  H.  L.  at 
p.  360. 
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revocation.     Suppose  the  traveller  had  seen  and  read  a  ''*""»  "vo. 

„,        .  .•Li'j.iii'         cation  oi 

new  and  correct  edition  of  the  time-table  in  the  booking-  proposal, 
office  immediately  before  he  offered  to  take  his  ticket. 
This  would  clearly  have  been  a  revocation  of  the  proposal 
of  the  company  held  out  in  the  incorrect  time-table,  and 
on  the  present  hypothesis  no  contract  could  arise.  Simi- 
larly if  on  putting  up  a  particular  lot  the  auctioneer 
expressly  retracted  as  to  that  lot  the  statement  of  the  sale 
being  without  reserve,  there  could  be  no  such  contract 
with  the  highest  bona  fide  bidder  as  supposed  in  Warloio 
V.  Harrison  (g),  yet  the  traveller's  or  bidder's  grievance 
would  be  the  same. 

There  is  also  difficulty  in  determining  what  are  the  Difficulty 
contents  and  consideration  of  the  contract  supposed  to  be  the  sup^ 
made.  In  the  case  of  the  time-table,  for  example,  it  is  po**^  «""• 
not  sufficient  to  say  that  the  statements  of  the  table  are  a 
term  in  the  company's  ordinary  contract  to  carry  the  pas- 
senger. They  may  well  be  so  after  he  has  taken  his 
ticket.  But  here  we  have  a  contract  said  to  be  concluded 
by  the  mere  demand  of  a  ticket  and  tender  of  the  fare, 
which,  therefore,  cannot  be  the  ordinary  contract  to  carry. 
So  in  the  case  of  the  auction  we  have  a  contract  alleged  to 
be  complete  not  on  the  acceptance  but  on  the  making  of  a 
bid.  The  anomalous  character  of  these  contracts  may 
further  be  illustrated  by  considering  whether  it  would  be 
possible  to  maintain  a  remedy  ex  contractu  in  the  case  of  a 
merely  capricious  refusal  to  issue  tickets  or  hold  the  Lu,le, 
as  the  case  might  be.  On  the  whole  it  seems  that  some 
of  the  opinions  and  dicta  in  this  class  of  cases  have 
overstepped  the  true  principles  of  contract.  However, 
authorities  show  that  these  refinements  are  not  likely  to 
be  extended :  and  the  distinction  between  the  proposal  of  a 


{y)  The  Continental  doctrine  that 
the  revocation  must  be  so  cominuni- 
catdd  an  to  amount  to  reasonable 
notice   is  of  conree  inadmi^eiHn  for 

our  law  :  see  note  to  Fi-ost  v.  Kni/jht 


(1870)  L,  R,  6  Ex.  at  p,  337,  and  p. 
25,  below.  As  to  the  somewhat 
analogous  suggestion  made  in  t^«t 
case,  see  e.  c.  in  Ex.  Cb,  L.  K.  7  Ex. 

at  p.  117. 

C.    2 
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contract  and  the  mere  preliminaries  is  now  clearly  brought 
Canning  v.  out  by  a  decision  of  the  Court  of  Appeal.     A  "  proposal  " 
in  the  usual  form  was  made  to  a  life  assurance  society  ;  the 
actuary  wrote  a  letter  stating  that  the  proposal  had  been 
accepted  at  a  certain  premium,  but  adding  this  note  :  "  No 
assurance  can  take  placa  until  the  first  premium  is  paid." 
Afterwards,  and  before  the  time  limited  for  that  payment, 
an  accident  happened  to  the  assured  which  affected  his 
health,  and  the  society,  being  informed  of  this,  refused  the 
premium  when  tendered.     It  was   held  that  they  were 
entitled  to  do  so.     The  letter  of  acceptance  did  not  con- 
clude a  contract,  first,  because  the  amount  of  premium  was 
then  first  specified,  and  the  assured  had  therefore  not  con- 
sented   to   that   material  term  of  the  agreement ;  next, 
because  of  the  express  declaration  of  contrary  intention  (h). 
Another  difficulty  (though  for  English  lawyers  hardly  a 
serious  one)  is  raised  by  the  suggestion  that  iu  these  cases 
the  first  offer  or  announcement  is  not  a  mere  proposal, 
floatin        ^"^  constitutes  at  once  a  kind  of  floating  contract  with  the 
obligation,  unascertained  person,  if  any,  who  shall  fulfil  the  prescribed 
condition.     A  vinculum  iuris  with  one  end  loose  is  on 
principle  an  inadmissible  conception,  to  say  nothing  of  the 
inconvenience  which  would  come  from  treating  the  offer 
as  an  irrevocable  promise.     Savigny  quite  justly  held  that 
on  this  theory  the  right  of  action  could  not  be  supported  ; 
but  he  strangely  missed  the  true  explanation  (i).     To  a 
certain  extent,  however,  this  notion  of  a  floating  obligation 
is  countenanced  by  the   language  of  the  judges  in  the 
cases  above  discussed,  and  also  in  the  much  earlier  case 
of  Williams  v.  Cavwardine  (k).     There   a  reward  had 
been  offered  by  the  defendant  for  information  which  should 
lead  to  the  discovery  of  a  murder.     A  statement  which 
had  that  effect  Avas  made  by  the  plaintiff,  but  not  to  the 


Must  there 
be  a  real 
accept- 
ance? 

Theory  of 


{h)  Canniwj  v.  FarquJiar  n886) 
16  q.  B.  Div.  727,  65  L.  J.  Q.  B. 
22.'i. 

(i)  Obi.  2,  no.  It  iH  the  more 
strange  inasmuch  as  within  a  couple 


of  pages  he  lices  give  the  true 
analyHiu  for  the  not  dissimilcj  case 
of  a  hale  by  auction. 

(*)  (1833)  4  B.  &  Ad.  621  ;  b.c. 
at  N.  P.  6  C.  &  P.  666. 


«B^ 
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defendant,  nor  wiih  a  view  to  obtaining  the  reward,  nor 
for  ai'glit  that  appears,  with  any  knowledge  that  a  reward 
had  been  offered.    The  Court  held,  nevertheless,  that  the 
plaintiff  had  a  good  cause  of  action,  because  "  there  was  a 
contract  with  anj'^  person  who  performed   the  condition 
mentioned  in  the  advertisement,"  and  the  motive  with 
which  the  information  was  given  was  immaterial :  but  on 
this  it  must  be  observed  that  the  question  is  not  of  motive 
bu*^        atention.     The  decision  seems  to  set  up  a  contract 
without  any  animits  contrahendi,  and  without  any  real 
consideration.    Such  a  doctrine  cannot  now  be  received  (l), 
though  possibly  the  decision  may  have  been  right  on  the 
facts.     There  cannot  be  an  acceptance  constituting  a  con- 
tract without  any  communication  of  the  proposal  to  the 
acceptor,  or  of  the  acceptance  to  the  proposer.    The  modern 
cases  not  already  cited  have  turned  only  on  the  question 
whether  the  party  claiming  the  reward  had  in  fact  per- 
formed the  required  condition  according  to  the  terms  of 
the  advertisement  (m). 

The  Supreme  Court  of  the  United  States  has  held  Revoc»- 
that  a  general  proposal  made  by  public  announcement  oflfer  by 
may  be  effectually  revoked  by  an  announcement  of  equal  »*''v*'''*''«- 
publicity,  such  as  an  advertisement  in  the  same  news- 
paper, even  as  against  a  person  who  afterwards  acts  on 
the  proposal  not  knowing  that  it  has  been  revoked.  For 
"  he  should  have  known,"  it  is  said,  "  that  it  could  be 
revoked  in  the  manner  in  which  it  was  made  "  (n).  In 
other  words,  the  proposal  is  treated  as  subject  to  a  tacit 
condition  that  it  may  be  revoked  by  an  announcement 
made  by  the  same  means.  This  may  be  a  convenient 
rule,  and  may  perhaps  be  supported  as  a  fair  inference 
of  fact  from  the  habits  of  the  newspaper-reading  part  of 
mankind  :  yet  it  seems  a  rather  strong  piece  of  judicial 
legislation. 


ment. 


(/)  Cf.  Langdtll,§3,and  American 
authotilieH  collected  in  28  Am.  Law 
lltg.  2d.  S.  116. 

(m)    ReferoDces    were    given    in 


former  editionaof  thin  work  (p.  175, 
2ud  ed.). 

(n)i>huey\.  I  nitcd  States  (1876) 
(92  U.  S.)  2  Otto  73. 
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There  are  other  examples  of  general  proposals,  not  being 
offers  of  reward,  which  have  been  dealt  with  as  capable  of 
acceptance  by  any  one  to  whose  hands  they  might  come. 

In  Ex  parte  Asiatic  Banking  Corporation  (o),  the 
following  letter  of  credit  had  been  given  by  Agra  and 
Masterman's  Bank  to  Dickson,  Tatham  and  Co. 

"No.  394.  You  are  hereby  authorized  to  draw  upon  this  bank  at 
six  months'  sight,  to  the  extent  of  £15,000  sterling,  and  such  drafts  I 
undertake  duly  to  honour  on  presentation.  This  credit  will  remain  in 
force  for  twelve  months  from  this  date,  and  parties  negotiating  bills 
under  it  are  requested  to  indorse  particulars  on  the  back  hereof.  The 
bills  must  specify  that  they  are  drawn  under  credit  No.  394,  of  the  3lRt 
of  October,  1865." 

The  Asiatic  Banking  Corporation  held  for  value  bills 
drawn  on  the  Agra  and  Masterman's  Bank  under  this 
letter ;  the  Bank  stopped  payment  before  the  bills  were 
presented  for  acceptance,  and  Dickson,  Tatham  and  Co. 
were  indebted  to  the  Bank  in  an  amount  exceeding  what 
was  due  on  the  bills :  but  the  Corporation  claimed  never- 
theless to  prove  in  the  winding-up  for  the  amount,  one  of 
the  grounds  being  "  that  the  letter  shown  to  the  person  ad- 
vancing money  constituted,  when  money  was  advanced  on 
the  faith  of  it,  a  contract  by  the  Bank  to  accept  the  bills." 
Cairns  L.J.  adopted  this  view,  holding  that  the  letter  did 
amount  to  "  a  general  invitation  "  to  take  bills  drawn  by 
Dickson,  Tatham  and  Co.  on  the  Agra  and  Masterman's 
Bank,  on  the  assurance  that  the  Agra  and  Masterman's 
Bank  would  accept  such  bills  on  presentation ;  and  that 
the  acceptance  of  the  offer  in  this  letter  by  the  Asiatic 
Banking  Corporation  constituted  a  binding  legal  contract 

The  diffi- 


This  case    agamst  the  Agra  and  Masterman's  Bank  (p) 

free  from 

(o)  (1867)  2  Ch.  391,  36  L.  J.  Ch. 
222.  Cp.  BhugwandasB  v.  Nether- 
lands, tkc.  Insce.  Co.  (1888)  14  App. 
Ca.  (J.  C. )  83,  decided  on  the  ground 
that  the  "  open  cover  "  was  a  pro- 
posal of  inKunnce  addrem-ed  to  any 
iii.e  having  innurable  interest  in  ttie 
raigo. 

(p)  In  Sci>U  V.  Pitkhi/'on.  (18C2)  2 
B.  &  S.  11,  31  L.  J.  ^^  k  Kl,  ou  the 


other  hand,  an  action  was  brought 
on  a  judgment  of  the  Supreme 
Court  of  Mew  York  on  a  very  simi- 
lar state  of  facts.  The  decision  of 
the  English  Courts  was  that  the  law 
appli(  a()le  to  the  case  was  the  law 
ot  New  York,  and  that  the  judg- 
ment having  bet-n  given  by  a  oouit 
of  compttent  jurisdiction  in  a  case 
to  which  tl  e  lornl  law  was  properly 
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culties  above  discussed  do  not  seem  to  exist  in  this  case. 
From  an  open  letter  of  credit  (containing  too  in  this 
instance  an  express  request  to  persons  negotiating  bills 
under  it  to  indorse  particulars)  there  ma^  be  inferred 
without  any  violence  either  to  law  or  to  common  reason  a 
proposal  or  request  by  the  author  of  the  letter  to  the 
mercantile  public  to  advance  money  on  the  faith  of  the 
undertaking  expressed  in  the  letter.  This  undertaking 
must  then  be  treated  as  addressed  to  any  one  who  shall 
so  advance  money :  the  thing  to  be  performed  by  way  of 
consideration  for  the  undertaking  is  definite  and  substan- 
tial, and  is  in  fact  the  main  object  of  the  transaction.  If 
any  question  arose  as  to  a  revocation  of  the  proposal,  it 
would  be  decided  by  the  rules  which  apply  to  the  revoca- 
tion of  proposals  made  by  letter  in  general  {q). 

Another  instance  of  contracts  made  by  general  offer  is 
in  the  documents  called  "  advance  notes,"  by  means  of 
which  sailors'  wages  used  commonly  to  be  paid.  The  form 
was  a  promise  to  pay  so  much  to  any  one  who  should 
advance  so  much  on  the  document  to  a  named  person  (the 
sailor),  and  the  person  who  made  the  advance  could  there- 
upon sue  for  the  promised  amount  (r). 

The  bearing  of  the  Statute  of  Frauds  on  these  contracts 
made  by  advertisements  or  general  offers  has  been  dis- 
cussed incidentally  in  a  case  brought  before  the  Judicial 
Committee  of  the  Privy  Council  on  appeal  from  the 
Supreme  Court  of  New  South  Wales  (s).  It  is  settled 
that  the  requirements  of  the  statute  in  the  cases  where  it 
applies  are  generally   not   satisfied    unless    the   written 


the  diffi- 
culty in 
Denton  v. 
G.  N.  R. 
Co. 


Statute  of 
Frauds 
and  con- 
tracts by 
advertise- 
ment : 
d^cta  in 
WilliamB 
r,  Byrnes. 


applicable,  there  was  no  room  to 
question  its  correctness  in  an  English 
court.  So  far  as  any  opini<  n  was 
eipressed  by  the  Court  as  U.  vvhat 
should  have  been  the  decisi*  >  on 
the  same  acts  in  a  case  governed 
by  the  law  of  England,  It  as 
against  any  right  of  action  at  law 
being  acquired  by  the  bill-holder«. 
This  however  wai  by  the  way,  and 
as  a  conoession  to  the  defendants. 


and  iH  therefore  no  positive  authority. 

{q)  See  however  Shuey  v.  United 
States,  p.  21,  above. 

(r)  See  McKune  v.  Joynton  (1858) 
5  C.  B.  N.  S.  218,  28  L.  J.  C.  P.  1.S8. 
These  advance  notes  are  now  illegal. 
Merchant  Seamen  (Payment  of 
Wages  and  Rating)  Act,  43  &  44 
Vict.  c.  16,  s.  2. 

(f)  WiUiama  v.  liyrnet  (1863)  1 
Moo.  P.  C.  C.  N.  S.  I.'i4. 
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Revoca- 
tion of 
proposal. 


evidence  of  the  contract  shows  who  both  the  contracting 
parties  are.  But  it  was  suggested  in  the  Colonial  Court 
that  in  the  case  of  a  proposal  made  by  advertisement, 
where  the  nature  of  the  contract  (e.g.  a  guaranty)  was  such 
as  to  bring  it  within  the  statute,  the  advertisement  itself 
might  be  a  sufficient  memorandum,  the  other  party  being 
indicated  as  far  as  the  nature  of  the  transaction  would 
admit  (<).  The  Judicial  Committee,  however,  showed  a 
strong  inclination  to  think  that  this  view  is  not  tenable, 
and  that  in  such  a  case  the  evidence  required  by  the 
statute  would  not  be  complete  without  some  further 
writing  to  show  who  in  particular  had  accepted  the  pro- 
posal. It  was  observed  that  as  a  matter  of  fact  the  ciises 
on  advertisements  had  been  of  such  a  kind  that  the  statute 
did  not  app]y  to  them,  and  it  was  a  more  circumstance 
that  the  advertisement  was  in  writing  {u).  We  are  not 
aware  of  the  point  having  arisen  in  any  later  case.  The 
opinion  here  expressed  by  the  Court  is  worth  noticing  for 
another  reason.  It  is  an  authority  in  favour  of  the  view 
which  we  have  adopted  as  the  only  sound  one,  namely,  that 
there  is  no  anomalous  contract,  but  a  contract  between 
ascertained  persons,  which  is  constituted  by  the  acceptance 
of  the  proposal. 

Hevocation. 

A  proposal  may  be  revoked  at  any  time  before  accept- 
ance but  not  afterwards. 

For  before  acceptance  there  is  no  agreement,  and  there- 
fore the  proposer  cannot  be  bound  to  anything  {x).  So 
that  even  if  he  purports  to  give  a  definite  time  for  accept- 
ance, he  is  free  to  withdraw  his  proposal  before  that  time 
has  elapsed.    He  is  not  bound  to  keep  it  open  unless  there 


?!■ 


(<)  PcrStephenC.  J.atpp.167,184. 

(»•/  See  at  p.  198.  The  language 
of  the  heoclnote  ia  miBleoding ; 
there  is  no  Htiggostion  in  the  judg- 
ment of  any  Huch  propoBition  of  law 
as  that  the  Statute  of  Fraudn  iu  not 


applicable  to  contracts  mode  in  this 
manner. 

(x)  The  same  rule  applies  to  a 
propob.\l  to  vary  an  existing  agree- 
ment :  G'dkci  V.  Leonino  (1858)  4 
a  B.  N.  S.  485. 
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is  a  distinct  contract  to  that  effect,  founded  on  a  distinct 
consideration.     If  in  the  morning  A.  offers  goods  to  B.  Cooker, 
for  sale  at  a  certain  price,  and  gives  B.  till  four  o'clock  in 
the  afternoon  to  make  up  his  mind,  yet  A.  may  sell  the 
goods  to  C.  at  any  time  before  four  o'clock,  so  long  as  B. 
has  not  accepted  his  offer  {y).     But  if  B.  were  to  say  to 
A. :  "At  present  I  do  not  know,  but  the  refusal  of  your 
offer  for  a  definite  time  is  worth  something  to  me ;  I  will 
o-ive  you  so  much  to  keep  it  open  till  four  o'clock,"  and  A. 
were  to  agree  to  this,  then  A.  would  be  bound  to  keep  his 
offer  open,  not  by  the  offer  itself,  but  by  the  subsequent 
independent  contract.     If  A.  on  Wednesday  hands  to  B.  J^'^J'jj^" 
a  memorandum  offering  to  sell  a  house  at  a  certain  price, 
with  a  postscript  stating  that  the  offer  is  to  be  "left  over" 
till  nine  o'clock  on  Friday  morning,  A.  may  nevertheless 
sell  the  house  to  C.  at  any  time  before  the  offer  is  accepted 
by  B.     If  B.,  having  heard  of  A.'s  dealing  with  C,  tenders 
a  formal  acceptance  to  A.,  this  is  inoperative  (s).     It  is 
different  in  the  modern  civil  law.     There  a  promise   to 
keep  a  proposal  open  for  a  definite  time  is  treated  as 
binding,  as  indeed  there  appears  no  reason  why  it  should 
not  be  in  a  system  to  which  the  doctrine  of  consideration 
is  foreign :  nay,  there  is  held  in  effect  to  be  in  every  pro- 
posal an  implied  promise  to  keep  it  open  for  a  reasonable 
time  (a).     In  our  own  law  the  effect  of  naming  a  definite 
time  in  the  proposal  is  simply  negative  and  for  the  pro- 
poser's benefit ;  that  is,  it  operates  as  a  warning  that  an 


(y)  Admitted  in  Cooke  v.  Oxleij  ( 1 790) 
3  T. R. 653 ;  aCFd.  in  Ex. Ch.,8ee  note; 
Finoh  Sel.  Ca.  86.  The  decision  guts 
farther,  and  has  been  the  subject  of 
ninch  criticism.  For  the  conflicting 
views  see  Benjamin  on  SaIc,  6J 
(3rd  ed.)  and  Langdell's  Summary, 
§  182.  I  now  agree  with  Mr.  Lang- 
dell  that  it  cannot  be  supported  in 
any  sense.  It  would  have  been 
right  if  the  action  had  been  on  the 
promif<e  to  keep  the  offer  open,  »fi 
seems  to  be  supposed  by  Lush  J.  in 
aicvmmi  V.  MacUaii  (1880)  f)  q.  H.  I). 


at  p.  351,  49  L.  J.  Q.  B.  701.  But 
the  action  was  for  not  delivering 
goods,  ai  on  a  complete  bargain 
and  sale ;  and  this  wai  insisted 
upon  in  the  argument. 

(2)  Dkkiasun  v.  Dodda  (1876)  2 
Ch.  Div.  463  ;  45  L.  J.  Oh.  777. 
The  ca^e  suggests,  but  does  not 
decide,  another  question,  which  w  i  1 
be  presently  considered.  Contra 
Langdell,  Summary,  p.  244  ;  aud 
on  principle  periia^  rightly. 

(a)  Vangerow,  Pami.  §  603  (3, 
2r.3) ;  pee  L.  U.  5  Ex.  337.  «. 
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acceptance  will  not  be  received  after  the  lapse  of  the  time 
named,  not  as  an  undertaking  that  if  given  sooner  it  shall 
be.  In  fact,  the  proposal  so  limited  comes  to  an  end  of 
itself  at  the  end  of  that  time,  and  there  is  nothing  for  the 
other  party  to  accept.  This  leads  us  to  the  next  rule, 
namely : — 

Conditions  of  Proposal. 


The  proposer  may  prescribe  a  certain  time  within  which 
the  proposal  is  to  be  accepted,  and  the  manner  and  form 


or  reaaon- 
able  time. 


Df'termi- 
natkm  of 
proposal 

byiaMBof  jjj  which  it  is  to  be  accepted.     If  no  time  is  prescribed, 

prescribed  ^  .  ... 

the  acceptance  must  be  communicated  to  him  within  a 
reasonable  time.  In  neither  case  is  the  acceptor  answer- 
able for  any  delay  which  is  the  consequence  of  the  pro- 
poser's own  default.  If  no  manner  or  form  is  prescribed, 
the  acceptance  may  be  comn^unicated  in  any  reasonable 
or  usual  manner  or  form. 

This  is  almost  self-evident,  standing  alone  ;  we  shall  see 
the  importance  of  not  losing  sight  of  it  in  dealing  with 
certain  difficulties  to  be  presently  considered.  Note,  how- 
ever, that  though  the  proposer  may  prescribe  a  form  or 
time  of  acceptance,  he  cannot  prescribe  a  form  or  time  of 
refusal,  so  as  to  fix  a  contract  on  the  other  party  if  he  does 
not  refuse  in  some  particular  way  or  within  some  particular 
time  (6). 

Among  other  conditions,  the  proposal  may  prescribe  a 
particular  place  for  ac«^eptance,  and  if  it  does  so,  an  accept- 
ance elsewhere  will  not  do  (c).  The  question  in  cases 
of  this  kind  is  whether  the  condition  as  to  time,  place,  or 
manner  of  acceptance  was  in  fact  part  of  the  terms  of  the 
proposal. 

There  is  direct  authority  for  the  statement  that  the 
proposal  must  at  all  events  be  taken  as  limited  to  a  reason- 


(6)  Felthmse  v.  Bindley  (1862)  11 
C.  B.  N.  S.  869,  875, 31  L.  J.  C.  P. 
204. 


(c)  Eliaxm  v.  Henthaw  (1819) 
(Sup.  Ct.  U.  8.),  4  Wheat.  225, 
Langdel),  Sel.  Ca.  on  Cont.  48, 
Finch  Sel.  Co.  40. 
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able  time  (d) ;  nor  has  it  ever  been  openly  disputed.  The 
rule  is  obviously  required  by  convenience  and  justice.  It 
may  be  that  the  proposer  has  no  means  of  making  a  re- 
vocation known  (e.  g.,  if  the  other  party  changes  his  address 
without  notice  to  him,  or  goes  on  a  long  journey),  and  he 
cannot  be  expected  to  wait  for  an  unlimited  time.  There 
is  also  direct  authority  to  show  that  an  acceptance  not 
communicated  to  the  proposer  or  his  agent  does  not  make 
a  contract  (e) ;  but  this  is  subject  to  an  important  excep- 
tion, as  we  shall  presently  see,  where  the  parties  are  in 
correspondence  through  the  post-office. 

Limits  of  Revocation. 

A  proposal  is  revoked  by  communication  to  the  other 
party  of  the  proposer's  intention  to  revoke  it,  and  the 
revocation  can  take  effect  only  when  that  communication 
is  made  before  acceptance. 

The  communication  may  be  either  express  or  tacit,  and 
notice  received  in  fact,  whether  from  the  proposer  or  from 
any  one  in  his  behalf  or  otherwise,  is  a  sufficient  commu- 
nication. 

The  first  point  under  this  head  is  that  an  express  revo- 
cation communicated  after  acceptance,  though  determined 
upon  before  the  date  of  the  acceptance,  is  too  late.  This  was 
decided  so  lately  as  in  1880  first  by  Lindley  J.  in  Byrne 
v.  Van  Tienhoven  (/),  and  again  shortly  afterwards  by 
Lush  J.  in  Stevenson  v.  MacLcan  (g).  It  will  suffice  to 
give  shortly  the  facts  of  the  former  case.  The  defendants 
at  Cardiflf  wrote  to  the  plaintiffs  at  New  York  on  the  1st 
of  October,  1879,  offering  for  sale  1000  boxes  of  tinplates 
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(d)  BaUy's  ca.  (1868)  5  Eq.  428, 
3  Ch.  592,  37  L.  J.  Ob,  255. 
Bamigate  Hold  Co.  v.  Mon^fiore. 
tame  Co.  v.  Goldsmid  (1806)  L.  B,. 
1  Ex.  109,  35  L.  J.  Ex.  90. 

(«)  M'lver  V.  Richardsm  (1813) 
1  M.  &  S.  557  ;  Mozky  v.  Tinkiei' 
(1835)  1  C.  M.  &  R.  692  {  RtmeU  v. 
nornton   (18.09)  4  H.  &    N.  788, 


798,  804,  29  L.  J.  Ex.  9 :  Ifebb'$ 
ca.  (1867)  4  Eq.  9. 

(/)  (1880)  5  C.  P.  D.  344,  49  L. 
J.  0.  P.  316,  Finch  Sel.  Ca.  111. 

{g)  (1880)  5  Q.  B.  D.  346,  49  L. 
J.  Q.  B.  701.  Both  these  judges 
afterwards  became  members  of  the 
Court  of  Appeal. 
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on  certain  terms.  Their  letter  was  received  on  the  11th, 
and  on  the  same  day  the  plaintiff  accepted  the  offer  by 
telegraph,  confirming  this  by  a  letter  sent  on  the  15th. 
Meanwhile  the  defendants  on  the  8th  of  October  had 
posted  a  letter  withdrawing  their  offer  of  the  1st :  this 
reached  the  plaintiffs  on  the  20th.  The  plaintiffs  insisted 
on  completion  of  the  contract ;  the  defendants  maintained 
that  there  was  no  contract,  the  offer  having  been,  in  their 
view,  withdrawn  before  the  acceptance  was  either  received 
or  despatched.  Lindley  J.  stated  as  follows  the  questions 
to  be  considered  :  '1.  Whether  a  withdrawal  of  an  offer 
has  any  effect  until  it  is  communicated  to  the  person  to 
whom  the  offer  has  been  sent?  2.  Whether  posting  a 
letter  of  withdrawal  is  a  communication  to  the  person  to 
whom  the  letter  is  sent  ? "  The  first  he  answered  in  the 
negative,  on  the  principle  "that  a  state  of  mind  not 
notified  cannot  be  regarded  in  dealings  between  man  and 
man,  and  that  an  uncommunicated  revocation  is  for  all 
practical  purposes  and  in  point  of  law  no  revocation  at 
all."  The  second  he  likewise  answered  in  the  negative, 
on  grounds  of  both  principle  and  convenience,  and  not- 
withstanding an  apparent,  but  only  apparent,  inconsis- 
tency with  the  rule  as  to  acceptances  by  letter  which 
will  be  presently  considered. 
As  to  ticit  It  seems  impossible  to  find  any  reason  in  principle  why 
the  necessity  for  communication  should  be  less  in  the  case 
of  a  revocation  which  is  made  not  by  words  but  by  conduct, 
as  by  disposing  to  some  one  else  of  a  thing  offered  for  sale. 
Nor  does  it  seem  practicable  in  the  face  of  the  decisions 
just  cited,  though  they  do  not  actually  cover  such  a  case, 
to  say  that  any  such  difference  is  recognized  by  the  law 
of  England.  The  authority  most  in  point,  Dickinson  v. 
Dodils  (/i),  is  not  of  itself  decisive.  The  facts  were  these. 
A.  offered  in  writing  to  sell  certain  houses  to  B.,  adding  a 


revoca 
tion. 


(h)  (1870)  2  Ch.  Div.  46!?,  45  L.  J.  Ch.  777.    One  or  two  iuimaterial 
dclaild  are  uiuttlcd  in  btaling  itie  fucts. 


COMMUNICATION   OF   REVOCATION. 


29 


statement  that  the  offer  was  to  be  "  left  over  "  until  a  time 
named ;  which  statement,  as  we  have  already  seen,  could 
have  no  legal  effect  unless  to  warn  B.  that  an  acceptance 
would  not  be  received  at  any  later  time.  B.  made  up  his 
mind  the  next  morning  to  accept,  but  delayed  communi- 
cating his  acceptance  to  A.  In  the  course  of  the  day  he 
heard  from  a  person  who  was  acting  as  his  agent  in  the 
matter  that  A  had  meanwhile  offered  or  agreed  to  sell  the 
property  to  C.  Early  on  the  following  day  (and  within 
the  time  limited  by  A.'s  memorandum)  B.  sought  out  A. 
and  handed  a  formal  acceptance  to  him  ;  but  A.  answered, 
"  You  are  too  late.  I  have  sold  the  property."  It  was 
held  in  the  first  instance  by  Bacon  V.C.  that  A  had  made 
to  B  an  offer  which  up  to  the  time  of  acceptance  he  had 
not  revoked,  and  that  consequently  there  was  a  binding 
contract  between  A.  and  B.  But  in  the  Court  of  Appeal 
it  was  said  that,  although  no  "  express  and  actual  with- 
drawal of  the  offer "  had  reached  B.,  yet  by  his  own 
showing  B.,  when  he  tendered  his  acceptance  to  A.,  well 
knew  that  A.  had  done  what  was  inconsistent  with  a  con- 
tinued intention  of  contracting  with  B.  Knowing  this,  B. 
could  not  by  a  formal  acceptance  force  a  contract  on  A.  (i). 
It  does  not  appear  that  the  knowledge  which  B.  in  fact  had 
was  conveyed  to  him  or  his  agent  by  or  through  A.,  or  any 
one  intending  to  communicate  it  on  A.'s  behalf.  The  Court 
held  that  knowledge  in  point  of  fact  of  the  proposer's 
changed  intention,  however  it  reaches  the  other  party,  will 
make  the  proposer's  conduct  a  sufficient  revocation.  But 
what  if  B.  had  communicated  his  acoeptance  to  A.  without 
knowing  anything  of  A.'s  dealings  with  C.  ?  This  question 
remains  open,  and  must  be  considered  on  principle. 


itmaterial 


(t)  The  head-note  says  :  "  Semhle, 
that  the  sale  of  the  property  to  a 
third  person  would  of  itself  amount 
to  a  withdrawal  of  the  offer,  even 
ill  though  the  person  to  whom  the 
dtfer  was  first  made  had  no  know- 
ledge of  the  pale."     This,  I  venture 


to  think,  (and  so  do  the  learned 
editors  of  Benjamin  on  Sale,  3rd 
ed.)  is  quite  iinwarra-ited  by  the 
judgments.  See  the  rumarks  of 
•Tames  L.J.  at  p.  472,  and  cif 
Mellish  L  .T.  at  p.  475. 
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Pomibility 
of  doable 
accept- 
ance. 


Suppose  that  A.  offers  to  sell  one  hundred  tons  of  iron  to 
B.,  not  designating  any  specific  lot  of  iron,  and  that  13. 
desires  time  to  consider,  and  A.  assents.     Then  A.  meets 
with  C,  they  talk  of  the  price  of  iron,  and  C.  offers  A.  a 
better  price  than  he  has  asked  from  B.,  and  they  strike  a 
bargain  for  a  hundred  tons.     Then  B.  returns,  and  in  igno- 
rance of  A.'s  dealings  with  C.  accepts  A.'s  offer  formerly 
made  to  him.     Here  are  manifestly  two  good  contracts. 
A.  is  bouna  to  deliver  100  tons  of  iron  to  B.  at  one  price, 
and  100  tons  to  C.  at  another.     And  if  A.  has  in  fact 
only  one  hundred  tons,  and  was  thinking  only  of  those 
hundred   tons,  it   makes    no   difference.     He   would  be 
equally  bound  to  B.  and  C.  if  he  had  none.     He  must 
deliver  them  iron  of  the  quantity  and  quality  contracted 
for,  or  pay  damages.     How  then  will  the  case  stand  if, 
other  circumstances   being  the  same,  the  dealing  is  for 
specific  goods,   or  for  a   house  ?     Here   it  is  impossible 
that  A.  should  perform  his  agreement  with  both  B.  and 
C,  and  therefore  they  cannot  both  make  him  perform 
it;  but  that  is  no  reason  why  he    'lould  not  be  answer- 
able to  both  of  them.     The  one  who  does  not  get  per- 
formance may  have  damages.     It  remains  to  ask  which 
of  them  shall  have  the  option  of  claiming  performance,  if 
the  contract  is  otherwise  such  that  its  performance  can  be 
specifically  enforced.     The  most  convenient  solution  would 
seem  to  be  that  he  whose  acceptance  is  first  in  point  of 
time  should  have  the  priority :  for  the  preference  must  be 
given  to  some  one,  and  the  first  acceptance  makes  the  first 
complete   contract.      There  is  no  reason  for  making  the 
contract  relate  back  for  this  purpose  to  the  date  of  the 
proposal.     This  is    consistent  with  everything    that  was 
decided,  if  not  with  everything  that  was  said,  in  Dick'mson 
V.  Dod(h  m. 


(k-)  2  Ch.  Div.  463,  45  L.  J.  Cli. 
177.  Note  that  the  fuit  was  for 
^peci)ic  ptrformancp,  and  i;p.  Lanrr- 
dell,  Summary,  245-6,  and  Ansi  n, 


28-^.  There  was  uIho  a  vlaim  fur 
Haiiiat{eH,  but  apparently  nutbiiig 
was  said  about  it. 


COMMUNICATION. 


SI 


>  a  vlaim  fur 


It  is  right  to  add  that  Cooke  v.  Oxley  (l)  may  be  so  read 
as  to  support  the  opinion  that  a  tacit  revocation  need  not 
be  communicated  at  all.  But  the  apparent  inference  to 
this  effect  is  expressly  rejected  in  Stevenson  v.  MacLean  (vn). 
If  Cooke  V.  Oxley  be  still  authority  for  anything,  it  is  not 
authority  for  that. 

Roman  law  supplies  no  direct  answer  to  questions  of  Opinions 
this  class,  and  not  much  that  tends  to  suggest  one.  tinentel 
Modern  civilians  have  differed  greatly  in  their  opinions,  writers. 
Pothier  lays  down  a  rule  directly  contrary  to  that  now 
settled  in  our  law.  The  passage  (Contr.  de  Vente,  §  32) 
is  well  known,  and  may  also  be  seen,  slightly  abridged, 
in  Mr.  Benjamin's  work  on  Sale  (p.  73).  Pothier  does 
not  fail  to  see  the  manifestly  unjust  consequences  of 
letting  a  revocation  take  effect,  though  the  other  party  has 
received,  accepted,  and  acted  upon  the  proposal  without 
knowing  anything  of  the  proposer's  intention  to  revoke  it; 
but  he  escapes  them  by  imposing  an  obligation  on  the 
proposer,  upon  grounds  of  natural  equity  independent  of 
contract,  to  indemnify  the  party  so  accepting  against  any 
damage  resulting  to  him  from  the  transaction.  This  treat- 
ment of  the  subject  wholly  overlooks  the  consideration 
that  not  intention  in  the  abstract,  but  communicated 
intention,  is  what  we  have  to  look  to  in  all  questions  of 
the  formation  of  contracts  (n).  And  the  obligation  to 
indemnify  (which  must  be  classed  as  quasi  ex  delicto  if 
anything)  is  not  only  a  cumbrous  and  inelegant  device, 
but,  as  Mr.  Benjamin  points  out,  overshoots  its  mark  by 
being  in  turn  unfair  to  the  proposer.  The  same  or  a 
closely  similar  view  has  been  taken  by  some  recent  German 
writers  of  repute  (o).  Far  more  satisfactory  is  Vano-eiow 
(Pand.  §  603),  whose  opinion  is  to  this  effect.     The  decla- 


im (1790)  3  T.  R.  653. 

(wi)  (1880)  5  Q.  B.  D.  at  p.  351, 
49  L.  J.  q.  B.  701. 

(n)  Leake,  Elementary  DigeHt  of 
the  LaW  of  Cnutracts,  44  w. 

(o)  Windscheid,  Paiid.  §  307,  cit- 


ing among  others  Ihering,  who  calls 
the  right  acquired  oti  this  theory  by 
the  accept .r  without  notice  of  revo- 
cation  "das  negative  Vertragciu- 
teresse."  So  too  Bell,  Principles  of 
the  Law  of  Scotland,  §  73. 
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ration  of  an  animus  contrahendi  (whether  by  way  of  pro- 
posal or  of  acceptance),  when  once  made,  must  be  regarded 
as  continuing  so  long  as  no  revocation  of  it  is  communi- 
cated to  the  other  party.  A  revocation  not  communicated 
is  in  point  of  law  no  revocation  at  all.  In  this  respect  the 
revocation  of  a  proposal  or  acceptance  must  be  governed 
by  the  same  rules  as  the  proposal  or  acceptance  itself. 


Limits  of  Acceptance  or  of  its  Revocation. 

Acwpt-  An  acceptance  must  be  communicated  to  the  proposer 

revocation  to  be  effectual,  and  the  communication  of  an  acceptance  or 
thtreof       gf  j^g  revocation  is  subject  to  the  same  rules  as  the  com- 

imist  be  1  /.    • 

commnni-  munication  of  a  proposal  or  of  its  revocation :  provided 
promFaf  °  that  any  means  of  communication  prescribed  or  authorized 
pubject  to  by  the  proposer  are  as  against  him  deemed  sufficient, 
that 'means  I^  the  proposer  prescribes  or  authorizes  the  despatch  of 
anthorized  an  acceptance  by  means  wholly  or  partly  beyond  the 
jjoFer,  and  Sender's  control,  such  as  the  public  post  or  telegraph  (j)), 
in  particu  ^j^^^j^  ^^  acceptance  so  despatched 

spatch  of        (a)  is  complete  as  against  the  proposer  from  the  time  of 

p""^^'jg^  its  despatch  out  of  the  sender's  control ; 

deemed  (ft)  is  effectual  notwithstanding  any  miscarriage  or  delay 

in  its  transmission  happening  after  such  dispatch. 

It  should  seem  obvious  that,  as  a  matter  of  general  prin- 
ciple, an  uncommunicated  mental  assent  cannot  make  a 
contract ;  though  so  lately  as  1877  it  was  found  needful  to 
reassert  this  principle  in  the  House  of  Lords  (q).  It  is 
true  that  the  proposer  may  dispense  with  actual  communi- 
cation to  this  extent,  that  by  prescribing  a  particular 
manner  of  communication  he  may  preclude  himself  from 
afterwards  showing  that  it  was  not  in  fact  sufficient.  In 
Lord  Blackburn's  words,  "  when  an  offer  is  made  to  another 


Gereral 
nile  of 
commuDi- 
vation. 


{p)  As  to  the  telegraph  being  on 
thu  same  footing  aa  letter  poKt, 
Cmoan  v.  O'Connor  (1888)  20  Q.  B.  D. 
640,  57L.  J.  Q.  B.  401. 

((/)  Brogden  v.  Metropolitan  Ity. 
Co.  (1877)   2  App.    Ca.   at  \.   6.s8 


(Lord  Selbome),  at  p.  691  (Lord 
Blackburn),  and  at  p.  697  (Lord 
Gordon).  The  judgments  in  the 
Court  below  which  gave  rise  to 
these  remarks  are  not  reported. 
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party,  and  in  that  offer  there  is  a  request  express  or 
implied  that  he  must  signify  his  acceptance  by  doing  some 
particular  thing,  then  as  soon  as  he  does  that  thing  there 
is  a  complete  contract "  (r).  The  most  important  applica- 
tion of  this  exception  will  come  before  us  immediately.  But 
it  is  not  true  "  that  a  simple  acceptance  in  your  own  mind, 
without  any  intimation  to  the  other  party,  and  expressed 
by  a  mere  private  act,  such  as  putting  a  letter  into  a 
drawer,"  will,  as  a  rule,  serve  to  conclude  a  contract. 

It  was  supposed  at  one  time  that  the  Companies  Act, 
1862,  had  introduced  a  different  rule  in  the  case  of  agree- 
ments to  take  shares,  and  that  an  applicant  for  shares 
became  a  shareholder  by  mere  allotment  and  registration, 
though  nothing  were  done  to  give  notice  to  him  ;  but  it  is 
now  settled  that  this  is  not  so ;  the  ordinary  rules  as  to 
the  formation  of  contracts  must  be  applied  (s).  Bearing  in 
mind  what  these  rules  are  for  simple  cases,  let  us  proceed 
to  more  complex  ones. 

The  proviso  above  given  and  the  explanation  following 
it  are  intended  to  express  the  rules  which,  after  much 
uncertainty,  have  at  length  been  settled  by  our  Courts 
as  to  contracts  entered  into  by  correspondence  between 
persons  at  a  distance.  Before  dealing  with  authorities 
it  may  be  useful  to  show  the  general  nature  of  the 
difficulties  that  arise.  We  start  with  the  principle  that 
the  proposer  is  bound  from  the  date  of  acceptance.  Then 
we  have  to  consider  what  is  for  this  purpose  the  date  of 
acceptance,  a  question  of  some  perplexity,  and  much  vexed 
in  the  books.  It  appears  just  and  expedient,  as  concern- 
ing the   accepting  party's   rights,   that    the    acceptance 


Agree- 
ment to 
take shares 
not  excep- 
tionally 
treated. 


Difficul- 
ties as  to 
contracts 
by  corre- 
ppondence. 


(r)  Yet  would  this  hold  if  the 
prescribed  act  vera  not  of  a  kind 
fitted  to  make  the  acceptor's  inten- 
tion known  to  the  proposer  ? 

(<)  Ounn's  case  (1867)  3  Ch.  40  ; 
37  L.  J.  Ch.  40.  There  need  not 
be  formal  notice  of  allotment;  acting 
towards  the  applicant  on  the  footing 
that  he  has  got    the    shares,   e.g. 

P. 


appointing  him  to  an  office  under 
the  company  for  which  the  shares 
are  a  necessary  qualification,  is 
enough.  This  of  course  is  quite  in 
accordance  with  general  principles. 
Richards  v.  Home  Aamrance  Ataocia- 
tion  (1871)  L.  R.  6  C.  P.  691,  40  L. 
I.  0.  P,  290, 
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should  date  from  the  time  when  he  has  done  all  he  can  to 

accept,  by  putting  his  affirmative  answer  in  a  det  '•minate 

course  of  transmission  to  the  proposer.     From  tL     time 

he  must  be  free  to  act  on  the  contract  as  valid,  and  disregard 

any  revocation  that  reaches  him  afterwards.     Hence  the 

conclusion  is  suggested  that  at  this  point  the  contract  is 

irrevocable  and  absolute.     But  are  we  to  hold  it  absolute 

for  all  purposes  ?     Shall  the  proposer  be  bound,  though, 

without   any   default  of  his    own,  the  acceptance   never 

reach  him  ?     Shall  the  acceptor  remain  bound,  though  he 

should  afterwards  despatch  a  revocation  which  arrives  with 

or   even   before  the   acceptance  ?      The  first   question  is 

answered  by  our  Courts  in  the  affirmative ;  the  second  is 

still  open.     On  principle  a  negative  answer  to  both  would 

seem  the  more  reasonable.  The  proposer  cannot,  at  all  events, 

act  on  the  contract  before  the  acceptance  is  communicated 

to  him ;  as  against  him,  therefore,  a  revocation  should  be 

in  time  if  it   reaches  him  together  with   or  before  the 

original  acceptance,  whatever  the  relative  times  of  their 

despatch.     On  the  other  hand,  it  seems  not  reasonable  that 

he  should  be  bound  by  an  acceptance  that  he  never  receives. 

He  has  no  means  of   making  sure  whether  or  when  his 

propot^al  has  arrived  (t),  or  whether  it  is  accepted  or  not, 

for  the  other  party  need  not  answer  at  all.     The  acceptor 

might  more  reasonably  be  left  to  take  the  more  avoidable 

risk  of  his  acceptance  miscarrying. 

Theories         In  the  judicial  treatment  of  these  questions,  however, 

English'"  considerations  of  a  different  kind  have  prevailed.     It  has 

cutu  i        been  assumed  that  there  must  be  some  one  moment  at 

oommon     whica  the  consent  of  the  parties  is  to  be  deemed  complete, 

agency  of   ^^^  ^]^g  contract  absolute  as  against  both  of  them,  and  for 

all  purposes ;  and  further,  a  peculiar  character  has  bjeu 

attributed  to  the  post-office  as  a  medium  of  communication. 

In  soaie  of  the  cases  it  is  said  that  the  acceptance  of  a  pro- 


{t)  The  German  post-office,  how- 
ever, undertakes  (if  required  at  the 
time  of  posting)  to  furnish  the  sender 


of  any  letter  with  an  official  certifi- 
cate of  its  delivery. 
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posal  by  post  completes  the  contract  as  soon  as  the  letter 

is  despatched,  because  the  post-office  is  the  common  agent 

of  both  parties.     This  may  be  so  as  regards  the  property 

in  the  letter,  but  the  promise  expressed  by  the  words 

written  on  the  paper  is  not  a  subject  of  bailment.     But 

the  reason  is  now  put  in  a  different  way  ;  namely,  that  a  Doctrine 

man  who  requests  or  authorizes  an  acceptance  of  his  offer  poser's 

to  be  sent  in  a  particular  way  must  take  the  risks  of  the  'jsk  de- 

.     .  .  ,  1       •       1  1         •     '"iv*^"  from 

mode  of  transmission  which  he  has  authorized,  and  that  in  his  autho- 

the  common  course  of  affairs  the  sending  of  a  written  offer  "^swer  by 
by  post  amounts  to  an  authority  to  send  the  answer  in  the  post, 
same  manner.  This  would  be  a  good  reason  in  the  case  of 
a  man  desiring  an  answer  to  be  sent  t-">  him  by  some 
exti.aordinary  means  of  communication.  But  the  post 
(which  may  now  be  said  to  include  the  telegraph)  is  the 
reasonable  and  usual  means  of  communication  between 
persons  who  are  not  face  to  face.  There  is  no  real 
authority  or  request,  for  none  is  needed.  People  use  the 
post-office  as  a  matter  of  course.  Even  when  a  man 
desires  an  answer  by  return  of  post,  he  is  not  thinking  of 
the  answer  being  sent  by  post  rather  than  in  any  other 
way,  but  of  having  it  within  a  given  time.  An  answer  by 
telegraph  would  surely  be  a  good  acceptance  of  a  proposal 
in  this  form,  even  if  (as  formerly  in  this  country  and  still 
in  the  United  States)  the  telegraph  was  not  under  the 
control  of  the  post-office.  The  proposer  of  a  contract  by 
letter  does  not  really  choose  the  post  as  a  means  of  com- 
munication more  than  the  acceptor,  for  in  most  cases  there 
is  practically  no  choice.  Our  received  doctrine  first  assumes 
a  fictitious  request,  and  thence  infers  a  fictitious  agreement 
to  take  all  risks  of  transit,  not  only  the  risk  of  delay,  but 
that  of  the  acceptance  not  being  delivered  at  all.  Much  of  Revoca- 
the  language  that  has  been  used  suggests  the  consequence  i^g  b*foro 
that  even  a  rexocation  despatched  after  the  acceptan(.'(!  ^^*'V^- 
and  arriving  b(>fore  it  would  be  inoperative.  If  the  con- 
tract is  absolutely  bound  by  posting  a  letter  of  acceptance, 

D  2 


ance. 
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a  tclegmm  revoking  It  would  be  too  late ;  and  this  even  if 
the  letter  never  arrived  at  nil,  ho  that  the  revocation  were 
thn  only  notinn  reccivoti  by  tho  |||//|)osnr  that  (here  ever 
had  been  an  acceptiiiioe. 

TIds  is  0  Hlmtlilig  oonserjucnce  at  /l/ftt  wight,  birt  the 
hardship  is  less  than  it  seoms,  for  a  p^rty  wishing  to 
reserve  his  freedom  of  action  as  long  as  possible  will  still 
have  two  ways  of  doing  so  :  he  may  make  his  acceptance 
in  writing  expressly  subject  to  revocation  by  telegraph,  or 
he  may  abstain  fr  ni  answering  by  letter  at  all,  and  only 
tclfgraph  his  fin^.  decision.  I  thhik  an  English  Court 
would  now  be  bound  to  hold  that  an  unqualified  HVAmyiniui', 
once  posted,  cannot  be  revoked  even  by  a  telegram  or 
special  messenger  outstripping  its  arrival. 

Turning  to  the  authorities,  we  need  not  dwell  nnich 
on  the  earlier  cases,  of  which  an  account  is  given  in  tlic 
bycom>«-  Appoi.dix  (u).     Thcv  established  that  an  acceptance  bv 

pondenue.  ,  i      i   •       i  •  n  i 

post,  despatched  in  due  time  as  tar  as  the  acceptor  is  coji- 

cerned,  concludcM  the  «^>ntract  notwithstanding  delay  in  the 

despatch  by   the  proposer'n  fault  (as  if  the  ottor  is  niiH- 

directnd),  or  aiW'Mlental  delay  m  the  delivery;  and  that  th< 

contract,  as  against  the  proposer,  dates  from  the  posting, 

so  that  lie  cannot  revoke  his  offer  alter  the  aoi'eptance  is 

despatched.     Until  ]87li  it  vv^as  nn*-ertain  whether  a  letter 

of  acceptance  that  miscarried  altogether  was  bindincr  on 

the  proposer.     In   that  year  the   poiii/   cafne  before  the 

Court  of  Appeal    (?').     An   application  t(>r  shares  in  tho 

plaintiff  company,  whow  office  was  in  Imtuhm,  was  haiukd 

by  the  defendant  to  a  coiiF/fry  agent  ftir  the  company.     A 

letter  of  allotment,  duly  mUiri'HtH'ii  to  thit  tiohswlfmt  weis 

posted  from  the  London   office,  but  //<;ver  reache/J  liirn. 

The  company  went  into  licpiidation,  and  the  luiuuhiifff 

sued  for  the  amount  dm;  on  the    Hharnpt,       It    Vftus   \if\<\ 


(u)  BfO  Note  p.  fur  rec«i»fc 
Continental  opfnions  see  I'rof.  J, 
Kohler,  Vertrajf  unter  A.bwfla»pr]eti, 
in  Archivfijrburgerj  /(echt,  ff/ifrih, 
1889, 


Iv)  tfniinrhiihl  flft  fmrnrftnrr  ('< 

V  n,n„^  (/i7»i  ^  kk,  /«,  m 

4«   h  J.  ««,  f,n,  KJnch   rt«l.  Ik 
H8. 
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by  Thesiger  and  Baggallay  L.JJ.   that   on   the   existing 
authorities  (which  were  carefully  reviewed)  "  if  an  offer  is 
made  by  letter,  which  expressly  or  impliedly  authorizes 
tlie  sending  of  an  acceptance  of  such  offer  by  post,  and  a 
k'tter  of  acceptance  is  posted  in  due  time,  a  complete  con- 
tiact  is  made  at  the  time  when  the  letter  of  acceptance  is 
posted,  Ihoiigli  lh»;ro  may  be  delay  in  its  delivery  "  (i«) ; 
(lidf-,  on  tho  grodiids  and  reasoning  of  the  authorities,  this 
extendn  to  the  case  of  a  hsllcr  wholly  failing  to  reach  its 
nddn'ss;  that  in   fh((  cnso    in   hand    the  delV'ndant  nmst 
under  thu  (^ircumstiuiccs  be  taken  to  have  authorized  the 
Honding  by  post  of  a  letter  of  allotment ;  and  that  in  the 
result  he  was  bound.     The  rule,  it  HatimH,  is  to  be  taken 
as  limited  "  to  cases  in  which,  by  r*ifmm  of  general  usage, 
or  of  the  relations  between  the  parties  t/f  any  (//uticular 
transaciljons,  or  of  the  terms  in  which  the  offer  is  ma^l'-,  th« 
n('('(>|(iiMi()(»  of  HUch  offer  by  a  letter  through  the  post  is 
oxprt'HHJy   or    ini[)liedly   authorJ//id "    (y).     Cases   outside 
these    limits,   liowevor,   are    not    Jikely    to   be   frequent. 
Ndlliiii^  wtm  mU\  by  the  majority  of  the  T'ourt  about  the 
contingoiiry  ol'   ii   revocation  overtaking   the    a/'-ccptance. 
llrnniwi'll  I  (..I,  delivered  a  vigorous  <lissenting  judgment, 
in  which  he  pointed  out  amon^  other  things  the  absurdity 
of  trcnling  such  a  rovocatiof*  m  'm/Mcotun].     But  he  relied 
mainly  on  tlin  broad  ground  that  a  letter  not  delivered  at 
fdl  "  In  not  t\.  (Minimunication,  /md  that  there  is  no  agree- 
ment to  tah  it  an  an  equlvatent  for  or  to  dispense  viih  a 
roiiniiuiiii'tifltni"  (z),     It  may  perhaps  not  be  too  pre- 
,siiiii|iriionM,  but  it  seems  useless,  to  regret  that  this  view 
did    ind  prevail.     It  will    be   seen   by   reference    to   the 
Appendix  that  the  decision  of  the  Court  of  Ajjpeal  confirms 
that  sense  in  which  a  previous  decision  of  the  House  of 
Lords  wns  generally  understood.     The  practical  conclusion 
seems  to  be  that  every  prudent  man  who  makes  an  offei 


(x)  Baggallay    L.J.    4  Ex.  Div. 
at  1 .  Hi. 
(//)  Jifiggallay    L.J.    ut    y.  2 


Ihu  sumo  limitatior.  sceiDH  o/'oTiittcd 
by  Thesij^er  L.J.  at  p.  218. 
(z)  4  Ex.  Div,  Ai  J).  234. 


" 
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Accept- 
ance won't 
relate  back 
though  re- 
trospective 
in  form. 


Death  of 
proposer : 
semble,  an 
absolute 
revocation 
though 
not  known 
to  other 
party. 


of  any  importance  by  letter  should  expressly  make  it  con- 
ditional on  his  actual  receipt  of  an  acceptance  within  some 
definite  time.  It  would  be  impossible  to  contend  that  a 
man  so  doing  could  be  bound  by  an  acceptance  which 
either  wholly  miscarried  or  arrived  later  than  the  specified 
time  (a). 

We  have  seen  that  in  general  the  contract  dates  from 
the  acceptance ;  and  though  the  acceptance  be  in  form  an 
acknowledgment  of  an  existing  agreement,  yet  this  will 
not  make  the  contract  relate  back  to  the  date  of  the  pro- 
posal, at  all  eveiits  not  so  as  to  affect  the  rights  of  third 
persons  (6). 

There  is  believed  to  be  one  positive  exception  in  our 
law  to  the  rule  that  the  revocation  of  a  proposal  takes 
effect  only  when  it  is  communicated  to  the  other  party. 
This  exception  is  in  the  case  of  the  proposer  dying  before 
the  proposal  is  accepted.  This  event  is  in  itself  a  revoca- 
tion, as  it  makes  the  proposed  agreement  impossible  by 
removing  one  of  the  persons  whose  consent  would  make 
it  (c).  There  is  no  distinct  authority  to  show  whether 
notice  to  the  other  party  is  material  or  not ;  but  in  the 
analogous  case  of  agency  the  death  of  the  principal  in  our 
law,  though  not  in  Roman  law,  puts  an  end  ipso  facto  to 
the  agent's  authority,  without  regard  to  the  time  when  it 
becomes  known  either  to  the  agent  or  to  third  parties  (d). 
It  would  probably  be  impossible  not  to  follow  the  analogy 
of  this  doctrine.  The  Indian  Contract  Act  makes  the 
knowledge  of  the  other  party  before  acceptance  a  condition 
of  tlie  proposal  being  revoked  by  the  proposer's  death.   As 


(a)  See  per  Thesiger  L.J.  4  Ex. 
Div.  at  p.  223,  and  per  Bramwell 
L.J.  at  p.  238.  Held  ace.  in 
Massachusetts  (where,  however,  the 
general  doctrine  that  an  acceptance 
by  post  concludes  the  contract  from 
the  date  of  posting  is  not  received); 
Lewis  V.  Browninij  (1880)  130  Mass. 
173. 

(6)  Fc/t/ioiise  V.  mruUey  (1862) 
11  C.  B.  N.  S.  869,  31  L.  J.  C.  P. 


204. 

(c)  Per  Mellish  L.J.  in  Dickin- 
son V.  Dodds  (1876)  2  Ch.  Div.  at 
p.  475  ;  45  L.  J.  Ch.  777. 

id)  Blades  v.  Free  (1829)  9  B. 
&  C.  167  ;  Campanari  v,  Woodburn 
(1854)  15  C.  B.  400,  24  L.  J. 
C.  P.  13,  2  Kent  Comm.  646,  D.  46, 
3,  de  Bolut.  et  liberat.  32.  The 
Indian  Contract  Act,  p.  208,  illust. 
(c),  adopts  the  Roman  rule. 
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for  insanity,  which  is  treated  in  the  same  way  by  the  Insanity 

no  revooa* 
Indian  Act,  that  woidd  not  in  general  operate  as  a  revoca-  tion. 

tion  by  the  law  of  England,  for  we  shall  see  that  the 

contract  of  a  lunatic  (not  so  found  by  inquisition)  is  only 

voidable  even  if  his  state  of  mind  is  known  to  the  other 

party.    But  it  has  been  said  that  "if  a  man  becomes  so  far 

insane  as  to  have  no  mind,  perhaps  he  ought  to  be  deemed 

dead  for  the  purpose  of  contracting"  (e). 


OericLinty  of  Acceptance. 

Tl)e  next  rule  is  in  principle  an  exceedingly  simple  one. 
It  is  that 

"  In  order  to  convert  a  proposal  into  a  promise   the  Accept- 
acceptance  must  be  absolute  and  unqualified"  (/).  be  mi™ 

For  unless  and  until  there  is  such  an  acceptance  on  the  qualifie<J. 
one  part  of  terms  proposed  on  the  other  part,  there  is  no 
expression  of  one  and  the  same  common  intention  of  the 
parties, but  at  most  expres^iuns  of  the  more  or  less  different 
intentions  of  each  party  separately — in  other  words,  pro- 
posals and  counter-proposals.  Simple  and  obvious  as  the 
rule  is  in  itself,  the  application  to  a  given  set  of  facts  is 
not  always  obvious,  inasmuch  as  contracting  parties  often 
use  loose  and  inexact  language,  even  when  their  com- 
munications are  in  writing  and  on  important  matters.  It 
will  be  seen  that  the  question  whether  the  language  used 
on  a  particular  occasion  does  or  does  not  amount  to  an 
acceptance  is  wholly  a  question  of  construction,  and  gene- 
rally though  not  necessarily  the  construction  of  a  written 
instrument.  The  cases  in  which  such  questions  have  been 
decided  are  numerous  ((/),  and  we  shall  here  give  by  way 
of  illustration  only  a  few  of  the  more  recent  ones  (h). 


(e)  B'amwell  L.J.  Drew  v.  Numi 
(1879)  *  Q.  B.  Div.  at  p.  669  ;  48 
L.  J.  Q.  B.  591. 

(/)  Indian  Contract  Act,  s.  7, 

8Ub-8.  1. 

(y)  For  collected  authorities,  see 


{inter  alia)  Fry  on  Specific  Perform- 
ance, c.  2. 

(h)  Cp.  also  the  French  case  in 
the  Court  of  Cassation  given  in 
Langdell's  Select  Cases  on  Con< 
tract,  155. 
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In  Honeyman  v.  Mai'ryat  (i),  before  the  House  of  Lords,  a  proposal  for 
a  8ale  was  accepted  "  subject  to  the  terms  of  a  contract  being  arranged  " 
between  the  vendor's  and  purchaser's  solicitors  :  this  was  clearly  no 
contract.  Compare  with  this  Huasey  v.  Home  Payne  (/fc),  from  which  it 
seems  that  an  acceptance  of  an  offer  to  sell  land  "  subject  t  the  title 
being  approved  by  our  solicitors  "  is  not  a  qualified  or  condition  i  accept- 
ance, but  means  only  that  the  title  must  be  investigated  in  the  usual 
way;  in  other  words,  it  expresses  the  conditions  annexed  by  law  to 
contracts  of  this  class,  that  a  good  title  shall  be  shown  by  the  vendor. 

In  Appleby  v.  Johnson  (I),  the  plaintiff  wrote  to  the  defendant,  a  calico- 
printer,  and  offered  his  services  as  salesman  on  certain  terms,  among 
which  was  this :  "  a  list  of  the  merchants  to  be  regularly  called  on  by 
me  to  be  made."  The  defendant  wrote  in  answer  :  "  Yours  of  yesterday 
embodies  the  substance  of  our  conversation  and  terms.  If  we  can  define 
some  of  the  terms  a  little  clearer,  it  might  prevent  mistakes ;  but  I  think 
we  are  quite  agreed  on  all.  We  shall  therefore  expect  you  on  Monday, 
(Signed) — J.  Appleby. — P.S. — I  have  made  a  list  of  customers  which  we 
can  consider  together."  It  was  held  that  on  the  whole,  and  especially 
having  regard  to  the  postscript,  which  left  an  important  term  open  to 
discussion,  there  was  no  complete  contract. 

In  CroBsley  v.  Maycock  (m)  an  offer  to  buy  certain  land  was  accepted,  but 
with  reference  to  special  conditions  of  sale  not  before  known  to  the 
intending  purchaser.     Held  only  a  conditional  acceptance. 

In  Stanley  v.  Bowdetwell  (n)  an  answer  in  this  form  :  "  I  have  decided 
on  taking  No.  22,  Belgrave  Koad,  and  have  spoken  to  my  agent,  Mr.  C. , 
who  will  arrange  matters  with  you,"  was  held  insufficient  to  make  a 
contract,  as  not  being  complete  and  unqualified,  assuming  (which  was 
doubtful)  that  the  letter  of  which  it  was  part  did  otherwise  sufficiently 
refer  to  the  t^rms  of  the  proposal. 

In  AddineWs  case  (o)  and  Jackson  v.  Turquand  {p),  a  bank  issued  a 
circular  offering  new  shares  to  existing  shareholders  in  proportion  to  their 
interests,  and  also  asking  them  to  cay  if  in  the  event  of  any  shares 
remaining  they  should  wish  to  have  any  more.  Certain  shareholders 
wrote  in  answer,  accepting  their  proportion  of  shares,  and  also  desiring 
to  have  a  certain  number  of  additional  shares,  if  they  coiild,  on  the  terms 
stated  in  the  circular.  In  reply  to  this  the  directors  sent  them  noticed 
that  the  additional  shares  had  been  allotted  to  them,  and  the  amount 
must  be  paid  to  the  bank  by  a  day  named,  or  the  shares  would  be  for- 
feited.    It  was    held  by  Kindersley   V.-C.  and  confirmed  by  the  Hciise 


(i)  (1857)  6  H.  L.  C.  112,  26  L. 
J.  Ch.  619,  by  Lord  Wensleydale. 
The  case  was  not  argued,  no  one 
appearing  for  the  appellant. 

(k)  (1879)  4  App.  Ca.  311,  322  ; 
48  L.  J.  Ch.  846. 

(/)  (1874)  L.  E.  9  C.  P.  158,  43 
L.  J.  C.  P.  146. 


(m)  18  Eq.  180;  43  L.  J.  Ch. 
379  (1874). 

(n)  L.  K.  10  C.  P.  102  (1874). 
Compare  Smith  v.  Webster  (1876)  3 
Ch.  Div.  49,  45  L.  J.  Ch.  528. 

(./)  1  E.J   '225  (I860). 

(l>)  (186;;;  L.  R.  4  H.  L.  305;  39 
L.  J.  Ch.  11. 
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of  Lords,  that  as  to  the  first  or  proportional  set  of  shares  the  share- 
holder's letter  was  an  acceptance  constituting  a  contract,  but  as  to  the 
extra  shares  it  was  only  a  proposal ;  and  that  aa  the  directors'  answers 
introduced  a  material  new  term  (as  to  forfeiture  of  the  shares  if  not  paid 
for  within  a  certain  time),  there  was  no  binding  contract  as  to  these. 

In  Wynne's  case  (q)  two  companies  agreed  to  amalgamate.  The  agree- 
ment was  engrossed  in  two  parts,  and  contained  a  covenant  by  the 
purchasing  company  to  pay  the  debts  of  the  other.  But  the  purchasing 
company  (which  was  unlimited)  before  executing  its  own  part  inserted  a 
proviso  limiting  the  liability  of  its  members  under  this  covenant  to  the 
amount  unpaid  on  their  shares.  This  being  a  material  new  term,  the 
variance  between  the  two  parts  as  executed  made  the  agreement  void.  In 
this,  and  later  in  BecVa  case  (r),  in  the  same  winding-up,  a  shareholder 
in  the  absorbed  company  applied  for  shares  in  the  purchasing  company 
credited  with  a  certain  sum  according  to  the  agreement,  and  received  in 
answer  a  letter  allotting  him  shares  to  be  credited  with  a  "  proportionate 
amount  of  the  net  assets"  of  his  former  company.  It  was  held  that, 
apart  from  the  question  whether  the  allotment  was  conditional  on  the 
amalgamation  being  valid,  there  was  no  contract  to  take  the  shares. 

On  the  other  hand,  the  following  instances  will  show  that  the  rule  Instances 
must  be  cautiously  applied.     An  acceptance  may  be  complete  though  it  of  su€S- 
expresses  dissatisfaction  at  some  of  the  terms,  if  the  dissatisfaction  stops  ^^^^  ^* 
short  of  dissent,  so  that  the  whole  thing  may  be  described  as  a  "  grum- 
bling  assent "  (s). 

Again,  an  acceptance  is  of  course  not  made  conditional  by  adding 
words  that  in  truth  make  no  difference  ;  as  where  the  addition  is  simply 
immaterial  (t),  or  a  mere  formal  memorandum  is  enclosed  for  signature, 
but  not  shown  to  contain  any  new  term  («).  And  further,  if  the  person 
answering  an  unambiguous  proposal  accepts  it  with  the  addition  of  am- 
biguous words,  which  are  capable  of  being  construed  consistently  with 
the  rest  of  the  document  and  so  as  to  leave  the  acceptance  absolute,  they 
will  if  possible  be  so  construed  (x).  And  perhaps  it  is  in  like  manner 
open  to  the  accepting  paity  to  disregard  an  insensible  or  repugnant 
qualification  annexed  to  the  proposal  :  as  where  a  man  offers  to  take 
shares  in  a  company,  "  if  limited,"  which  in  contemplation  of  law  he 
must  know  to  be  not  limited,  and  the  directors  allot  shares  and  notify  the 
allotment  to  him  without  taking  any  notice  of  the  attempted  qualifica- 
tion. But  in  the  case  referred  to  this  view  is  not  necessary  to  the  result: 
for  the  applicant  wrote  a  second  letter  recognizing  the  allotment.     The 


(q)  (1873)  8  Ch.  1002. 

(»•)  (1874)  9  Ch.  392;  43  L.  J. 
Ch.  531. 

(s)  Joyce  V.  Svxinn  (1864)  17 
C.  B.  N.  S.  84 ;  cp.  per  Lord  St. 
Leonards,  6  H.  L.  C.  277—8  (in  a 
dissenting  judgment). 


(')  Clive  V.  Beaumont  (1847)  1 
De  G.  &  S.  397. 

(«)  Oihftons  V.  N.E.  Metrop.  Asy- 
lum District  (1847)  11  Beav.  1. 

(x)  English  d:  Foreign  Credit  Co. 
v.  Arduin  (1870—1)  L.  R.  5  H.  L. 
64  ;  per  liord  Westbury,  at  p.  79  ; 
40  L.  J.  Ex.  108. 
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letter  of  allotment  might  therefore  be  treated  as  a  counter-propoaal — 
namely,  to  allot  shares  in  a  company  not  limited — of  which  this  last  was 
the  acceptance  {y).  And  in  fact  there  is  one  case  somewhat  against  the 
view  here  suggested :  the  letter  of  allotment  was  headed  "  not  transfer- 
able," apparently  through  a  mere  mistake  of  law,  so  that  on  a  fair 
construction  it  would  seem  to  have  been,  not  a  really  conditional  accept- 
ance, but  an  acceptance  with  an  imaginary  and  illusory  condition,  wrongly 
supposed  to  be  implied  in  the  nature  of  the  transaction  :  but  it  was  held 
that  no  contract  was  constituted  (z). 

Again,  the  unconditional  acceptance  of  a  proposal  is  not  deprived  of 
its  effect  by  the  existence  of  a  misunderstanding  between  the  parties  in 
the  construction  of  collateral  terms  which  are  not  part  of  the  agreement 
itself  (a). 


Parties 
may  post- 
pone con- 
clusion of 
contract, 
though 
agreed  on 
the  terms, 
till  em- 
bodied in 
more 
formal  in- 
strument. 


One  further  caution  is  needed.  All  rules  about  the 
formation  and  interpretation  of  contracts  are  subject  to 
the  implied  proviso,  "  unless  a  contrary  intention  of  the 
parties  appears."  And  it  may  happen  that  though  the 
parties  are  in  fact  agreed  upon  the  terms — in  other  words, 
though  there  has  been  a  proposal  sufficiently  accepted  to 
satisfy  the  general  rule — yet  they  do  not  mean  the  agree- 
ment to  be  binding  in  law  till  it  is  put  into  writing  or  into 
a  formal  writing.  If  such  be  the  understanding  between 
them,  they  are  not  to  be  sooner  bound  against  both  their 
wills.  "  If  to  a  proposal  or  offer  an  assent  be  given  subject 
to  a  provision  as  to  a  contract,  then  the  stipulation  as  to 
the  contract  is  a  term  of  the  assent,  and  there  is  no  agree- 
ment independent  of  that  stipulation  "  (6).  Whether  such 
is  in  truth  the  understanding  is  a  question  which  depends 
on  the  circumstances  of  each  particular  case  ;  if  the 
evidence  of  an  agreement  consists  of  written  documents, 
it  is  a  question  of  construction  (not  subject  to  any  fixed 
rule  or  presumption)  whether  the  expressed  agreement  is 
final  (c). 


(y)  Perrett's  ca.  (1873)  15  Eq. 
250  ;  42  L.  J.  Ch.  305. 

(2)  Duke  V.  Andrews  (1848)  2  Ex. 
290  ;  17  L.  J.  Ex.  231. 

(a)  Baines  v.  Wvudfall  (1859)  6 
C.  B.  N.  S.  667,  28  L.  J.  O.  P.  338. 


The    facts    unfortunately    do    nut 
admit  of  abridgment. 

(b)  Ohinnock  v.   Marchioness  of 
Ely  (1866)  4  D.  J.  S.  638,  646. 

(c)  Rossiter    v.    Miller   (1878)    3 
App.  Ca.  1124, 1152,  48  L  J.  Ch.  10. 
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It  is  not  to  be  supposed,  "because  persons  wish  to   have 
a  formal  agreement  drawn  up,  that  therefore  they  cannot 
be  bound  by  a  previous  agreement,  if  it  is  clear  that  such 
an  agreement  has  been  made ;  but  the  circumstance  that 
the  parties  do  intend  a  subsequent  agreement  to  be  made 
is  strong  evidence  to  show  that  they  did  not  intend  the 
previous   negotiations  to  amount  to  an  agreement "  (d). 
Still  more  is  this  the  case  if  the  first  record  of  the  terms 
agreed  upon  is  in  so  many  words  expressed  to  be  "  subject 
to  the  preparation  and  approval  of  a  formal  contract "  (e) : 
or  where  a  certain  act,  such  as  payment  of  the  first  premium 
of  insurance,  is  expressly  mentioned  to  fix  the  commence- 
ment of  the  contract  (/).     But  again  :  "  it  is  settled  law 
that  a  contract  may  be  made  by  letters,  and  that  the  mere 
reference  in  them  to  a  future  formal  contract  will  not  pre- 
vent their  constituting  a  binding  bargain "  (g).     And  in 
Brogden  v.  Metropolitan  Ry.  Co.  (h),  it  was  held  by  the 
House  of  Lords  that  the  conduct  of  the  parties,  who  in  fact 
dealt  for  some  time  on  the  terms  of  a  draft  agreement 
which  had  never  been  formally  executed,  was  inexplicable 
on  any  other  supposition  than  that  of  an  actual  though 
informal  consent  to  a  contract  upon  those  terms. 

The  tendency  of  recent  authorities  is  to  discourage  all 
attempts  to  lay  down  any  fixed  rule  or  canon  as  governing 
these  cases.  The  question  may  however  be  made  clearer 
by  putting  it  in  this  way — whether  there  is  in  the  par- 
ticular case  a  final  consent  of  the  parties  such  that  no  new 
term  or  variation  can  be  introduced  in  the  formal  docu- 
ment to  be  prepared  (i). 


(d)  Ridyway  v.  Wharton  (1856-7) 
6  H.  L.  C.  238,  264,  268,  per  Lord 
Cranworth  C.  and  see  per  Lord 
Wensleydale  at  pp.  305-6,  27  L.  J. 
Ch.  46. 

(e)  Winn  v.  Bull  (1877)  7  Ch.  D.  29. 
(/)  Canniny  v.    Faniukar  (1886) 

16  Q.  B.  Div.  727,  55  L.  J.  Q.  B. 
225. 
(^)  James  L.J.   in  Bonnewell  v. 


Jenkins  (1878)  8  Ch,  Div.  70,  73  ; 
47  L,  J.  Ch.  758;  Bolton  v.  lumbert 
(1881))  41  Ch,  Div.  295,  305. 

(h)  (1877)  2  App.  Ca.  666  :  see 
Lord  Cairas'  opinion. 

(0  Lord  Blackburn,  3  App.  Ca.  at 
p.  1151.  In  addition  to  cases  already 
cited  see  Lewis  v.  Brass  (1877)  3  Q. 
B.  Div.  667. 
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Certainty  of  Terms. 

Agree.  An  agreement  is  not  a  contract  unless  its  terms  are 

b«  M^n  certain  or  capable  of  being  made  certain. 

For  the  Court  cannot  enforce  an  agrecinent  without 
knowing  what  the  agreement  is.  Such  knowledge  can  be 
derived  only  from  the  manner  in  which  the  parties  have 
expressed  their  intention.  It  is  their  business  to  find  such 
expressions  as  will  convey  their  meaning  with  reasonable 
certainty  to  a  reasonable  man  conversant  with  affairs 
of  the  kind  in  which  the  contract  is  made.  The 
question  then  is  whether  such  certainty  be  present  in  the 
particular  case.  One  or  two  instances  will  serve  as  well  as 
many.  A  promise  by  the  buyer  of  a  horse  that  if  the 
horse  is  lucky  to  him,  he  will  give  ol.  more,  or  the  buying 
of  another  horse,  is  "  much  too  loose  and  vague  to  be  con- 
sidered in  a  court  of  law."  "The  buying  of  another  horse  " 
is  a  term  to  which  the  Court  cannot  assign  any  definite 
meaning  (k).  An  agreement  to  sell  an  estate,  reserving 
"  the  necessary  land  for  making  a  railway,"  is  too  vague  (Z). 
An  agreement  to  take  a  house  "if  put  into  thorough  repair," 
and  if  the  drawing-rooms  were  "handsomely  decorated 
according  to  the  present  style,"  has  been  dismissed  as  too 
uncertain  to  be  specifically  enforced  (m).  On  the  other  hand 
an  agreement  to  execute  a  deed  of  separation  containing 
"  usual  covenants  "  is  not  too  vague  to  be  enforced  (n). 

To  this  head  those  cases  are  perhaps  best  referred  in 
whicli  the  promise  is  illusory,  being  dependent  on  a  con- 
dition which  in  fact  reserves  an  unlimited  option  to  the 
promisoi-.  "  Nulla  promissio  potest  consistere,  quae  ex 
voluntate  promittentis  statum  capit  "  (o).     Thus  where  a 


Illusory 
prumisep, 


(k)  Quthing  v.  Lynn  (1831)  2  B. 
h.  Ad.  232. 

(/)  Pearce  v.  Watts  (1875)  20  Eq. 
492  ;  44  L.  J.  Ch.  492. 

(m)  Taylor  v.  Partington  (1855)  7 
D.  M.  &  G.  328.    This  of  course  did 


not  decide  tbat  an  action  for  damages 
would  not  lie. 

(n)  Hart  v.  Hart  (1881)  18  Ch. 
D.  670,  684 ;  50  L.  J.  Ch.  697. 

(o)  D.  45, 1.  de  verb.  obi.  108,  §  1 
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committee  had  resolved  that  for   certain  services  "  such 
remuneration  be   made  as  shall  be  deemed   right,"  this 
gave  no  right  of  action  to  the  person  Avho  had  performed 
the    services ;   for   the    committee    alone    were  to  judge 
Avhether  any  or   what   recompense  was  right  (p).     More- 
over a  promise  of  this  kind,  though  it  creates  no  enforce- 
able contract,  is  so  far  effectual  as  to  exclude  the  promisee 
from  falling  back  on   any  contract  to  ffiy  a  reasonable 
remuneration  which  would  be  inferred  from  the  transaction 
if  there  were  no  express  agreement  at  all.     In  Roberts  v. 
Smith  (q)  there  was  an  agreement  between  A.  and  B.  that 
B.  should  perform  certain  services,  and  that  in  one  event 
A.  should  pay  B.  a  certain  salaiy,  but  that  in  another  event 
A.  should  pay  B.  whatever  A.  might  think  reasonable.  That 
other  event  having  happened,  the  Court  held  there  was 
no  contract  which  B.  could  enforce.     Services  had  indeed 
been  rendered,  and  of  the  sort  for  which  people  usually  are 
paid  and  expect  to  be  paid ;  so  that  in  the  absence  of 
express  agreement  there  would  have  been  a  good  cause  of 
action  for  reasonable  reward.     But  here  B.  had  expressly 
assented  to  take   whatever  A.  should   think  reasonable 
(which  might  be  nothing),  and  had  thus  precluded  himself 
from  claiming  to  liave   whatever  a  jury   should    think 
reasonable.     It  would  not  be  safe,  however,  to  infer  from 
this  case  that   under  no  circumstances   whatever  can   a 
promise  to  give  what  the  promisor  shall  think  reasonable 
amount  to  a  promise  to  give  a  reasonable  reward,  or  at  all 
events  something  which  can  be  found  as  a  fact  not  to  be 
illusory.     The  circumstances  of  each  case  (or  in  a  written 
instrument  the  context)  must  be  looked  to  for  the  real 
meaning  of  the  parties ;  and  "  I  leave  it  to  you"  may  well 
mean  in   particular  circumstances   (as   in  various   small 
matters  it  notoriously  does),  "  I  expect  what  is  reasonable 
and  usual,  and  I  leave  it  to  you  to  find  out  what  that  is," 


{p)  Taylor  v.  Brewer  (1813)  1  M. 

&  S.  290. 


(9)  (1859)  4  H.  &  N.  315,  28  L 
J.  Ex.  164. 


^, 


.«.^ 


IMAGE  EVALUATION 
TEST  TARGET  (I  .T-3) 


t 


lii.o 


i.i 


Ul 
iU 

lis 


IL25  WU 


25 
2.2 

12.0 

1^ 


HiotograiJiic 

Sciences 

Corporation 


iP 


A^ 


5^ 


"V 


:\ 


^. 


;\ 


23  WIST  MAIN  STRUT 

WnSTIR.N.Y.  I4SM 

(716)  t72-1S03 


'^ 


■*     >.* 


%-. 


iM* 


nillli.l  >ui|in4Rm»>i«><^!Vi(Ppp«i 


Piplip» 


mm. 


46 


AGREEMENT,   PROPOSAL,  AND  ACCEPTANCE. 


Promise 
to  make 
contract 
with  third 
person. 


or,  "  I  expect  what  is  reasonable,  and  am  content  to  take 
your  estimate  (assuming  that  it  will  be  made  in  good  faith 
and  not  illusory)  as  that  of  a  reasonable  man  "  (r). 

Another  somewhat  curious  case  of  an  illusory  promise 
(though  mixed  up  to  some  extent  with  other  doctrines)  is 
Moorhouse  v.  Colvin  (s).  There  a  testator,  having  made 
a  will  by  which  he  left  a  considerable  legacy  to  his 
daughter,  wrote  a  letter  in  which  he  said,  after  mentioning 
her  other  expectations,  "  this  is  not  all :  she  is  and  shall 
be  noticed  in  my  will,  but  to  what  further  amount  I 
cannot  precisely  say."  The  legacy  was  afterwards  revoked. 
It  was  contended  on  behalf  of  the  daughter's  husband, 
to  whom  the  letter  had  with  the  testator's  authority  been 
communicated  before  the  marriage,  that  there  was  a 
contract  binding  the  testator's  estate  to  the  extent  of  the 
legacy  given  by  the  will  as  it  stood  at  the  date  of  the 
letter.  But  it  was  held  that  the  testator's  language 
expressed  nothing  more  than  a  vague  intention,  although 
it  would  have  been  binding  had  it  referred  to  the  specific 
sum  then  standing  in  the  will,  so  as  to  fix  that  sum  as  a 
minimum  to  be  expected  at  all  events. 

"  He  expressly  promises  such  provision  only  as  he  in  his  will  and 
pleasure  shall  think  fit.  If,  on  her  marriage,  the  testator  had  said, 
'  I  will  give  to  my  child  a  proper  and  sufficient  provision,'  the  Court 
might  ascerfain  the  amount ;  but  if  the  testator  had  said,  '  I  will  gfve 
to  my  child  such  a  provision  as  I  shall  choose,'  would  it  be  proper 
for  the  Court  (if  he  gave  nothing)  to  say  what  be  ought  to  have  given  ?  " 

A  promise  to  enter  into  a  certain  kind  of  agreement 
with  a  third  person  is  obviously  dependent  for  its  perform- 
ance on  the  will  of  that  person,  but  is  not  thereby  rendered 
so  uncertain  as  not  to  afford  a  cause  of  action  as  between 
the  parties  to  it.  The  consent  of  a  third  person  is  not  more 


(r)  Such  a  case  (if  it  can  be  sup- 
ported, see  the  remarks  on  it  in 
Roberta  v.  Smith)  was  Bryant  v. 
Flight  (1839)  5  M.  &  W.  114, 
where  the  majority  of  the  Court 
held  that  It  was  for  the  jory  to 


ascertain  how  much  the  defendant, 
acting  bona  fide,  would  or  ought  to 
have  awarded. 

(«)   (1851)    15    Eeav.   341,   348 
affd.  by  L.JJ,  ib.  350,  n. 
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uncertain  than  many  other  things  which  parties  may  and 
do  take  on  themselves  to  warrant  (t). 

Acceptance  hy  Conduct. 

Conduct  which  is  relied  on  as  constituting  the  accept-  Tacit  ac- 
ance  of  a  contract  must  (no  less  than  words  relied  on  for  of  contract 
the  same  purpose)  be  unambiguous  and  unconditional  (ii).  ^^^^^ 

Where  the  proposal  itself  is  not  express,  then  it  must  guous. 
also  be  shown  that  the  conduct  relied  on  as  conveying  the  Cases  of 

813GC1&1 

proposal  was  such  as  to  amount  to  a  communication  to  conditions 
the  other   party   of    the   proposer's   intention.     Difficult  °"  tickets, 
questions  may  arise  on  this  point,  and  in  particular  have 
arisen  in  cases  where  public  companies  entering  into  con- 
tracts for  the  carriage  or  custody  of  goods  have  sought  to 
limit  their  liability  by  special   conditions   printed  on  a 
ticket  delivered  to  the  passenger  or  depositor  at  the  time 
of  making   the   contract.     The   tendency   of  the  earlier 
cases  on  the  subject  is  to  hold  that  (apart  from  the  statu- 
tory restrictions  of  the  'Rail>vay  and  Canal  Traffic  Act, 
1854,  which  do  not  apply  to  contracts  with   steamship 
companies,  nor  to  contracts  with  railway  companies  for  the 
mere  custody  as  distinguished  from  the  carriage  of  goods) 
such  conditions  are  binding,     A  strong  opposite  tendency 
is  shown  in  Henderson  v.  Stevenson  (v),  where  the  House 
of  Lords  decided  that  in  the  case  of  a  passenger  travelling 
by  sea  with    his  luggage  an  indorsement  on  his  ticket 
stating  that  the  shipowners  will  not  be  liable  for  loss  does 
not  prevent  him  from  recovering  from  loss  caused  by  their 
negligence,  unless   it  appears   either  that  he   knew  and 
assented  to  the  special  terras,  or  at  any  rate  that  he  knew 
there  were  some  special  terms  and  was  content  to  accept 


(«)  FMer  V,  Wheder  (1888)  38 
Ch.  Div.  130,  57  ref.  to  L.  J.  Ch. 
149,  871. 

(w)  Warner  v.  WUlington  (■'356) 
3  Drew.  523,  533,  26  L.  J.  Ch.  662. 

(r)  (1876)  L.  R.  2  So.  &  D.  470. 
Lord  Chelmsford's  and  Lord  Ha- 
therley's  dicta  (pp.   477,   479)   go 


farther,  and  8U(;ge8t  that  the  con- 
tract is  complete  before  the  ticket 
is  delivered  at  all,  so  that  some  other 
communication  of  the  special  terms 
would  have  to  be  shown.  But  the 
later  cases  have  not  adopted  this 
view. 
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As  to 
promisea 
by  deed. 


them  without  examination.  Since  this  there  have  been 
reported  cases  arising  out  of  the  deposit  of  goods,  for  safe 
custody  or  otherwise,  in  exchange  for  a  ticket  on  which 
were  endorsed  conditions  limiting  the  amount  of  the 
receiver's  liability  {x).  The  result,  as  it  stands  at  present, 
appears  to  be  that  it  is  a  question  of  fact  in  each  case 
whether  the  notice  given  by  the  depositee  was  reasonably 
sufficient  to  inform  the  depositor  at  the  time  of  making 
the  contract  that  the  depositee  intended  to  contract  only 
on  special  terms.  A  person  who,  knowing  this  {y),  enters 
into  the  contract,  is  then  deemed  to  assent  to  the  special 
terms ;  but  this,  again,  is  probably  subject  to  an  implied 
condition  that  the  terms  are  relevant  and  reasonable.  It 
cannot  be  said  that  the  subject  is  yet  free  from  doubt. 

Th-i  ordinary  rules  of  propospl  and  acceptance  do  not 
apply,  as  we  said  at  the  beginning  of  this  chapter,  to 
promises  made  by  deed.  It  is  established  by  a  series 
of  authorities  which  appear  to  be  confirmed  by  the  ratio 


(x)  Harris  v.  O.  W.  R.  Co.  (1876) 
1  Q.  B.  D.  515,  45  L.  J.  Q.  B.  729  ; 
Parker  v.  S.  E.  R.  Co.  (1876)  ;  Gabell 
V.  8.  E.  R.  Co.  (1877)  2  C.  P.  Div. 
416,  46  L.  J.  C.  P.  768,  revg.  in 
Parker's  ca.  the  iudgment  of  the 
C.  P.  Div.  1  C.  P.*D.  618,  46  L.  J. 
C.  P.  768  ;  Watkins  v.  RymiU  (1883) 
10  Q.  B.  D.  178,  where  the  former 
cases  are  folly  reviewed  by  Stephen  J. 
Compare  Burke  v.  S.  E.  R.  Co. 
(1879)  5  C.  F.  D.  1,  49  L.  J.  C.  P. 
107. 

(y)  Are  reasonable  means  of  know- 
ledge equivalent  to  actual  know- 
ledge ?  It  seems  better  on  principle 
to  say  that  actual  knowledge  may  be 
inferred  as  a  fact  from  reasonable 
means  of  knowledge,  and  inferred 
against  the  bare  denial  of  the  party 
whose  interest  it  was  not  to  know. 
This  is  one  of  the  rules  of  evidence 
which  are  apt  in  particular  depart- 
ments to  harden  into  rules  of  law  ; 
and  the  judgment  in  Watkins  v. 
Rymia  (10  Q.  B.  D.  at  p.  183) 
certainly  tends  in  this  direction. 
It  would    be  curious  however  if, 


after  "constructive  notice"  has 
been  justly  discredited  in  equity 
cases,  a  new  variety  of  it  should  be 
introduced  in  a  question  of  pure 
common  law.  Compare  Ulpian's 
remarks  on  a  fairly  analogous  case, 
D.  14,  3,  de  inst  act.  11,  §  2,  3. 
De  quo  palam  proscriptum  fuerit, 
ne  cum  eo  contrahatur,  is  prae- 
positi  loco  non  habetur.  .... 
ProBcribere  palam  sic  accipimuB : 
clails  litteris,  unde  de  piano  recte 
legi  possit,  ante  tabemam  scilicet, 
vel  ante  eum  locum,  in  quo  nego- 
tiatio  exercetur,  non  in  loco  remote, 
B3d  in  evidenti  ....  Certe  si  quis 
dicat  ignorasse  se  litteras,  vel  non 
observasse  quod  propositum  erat, 
cum  multi  legerent,  cumque  palam 
esset  propositum,  non  andietur. 
Before  the  recent  cases  on  the  sub- 
ject the  conditions  printed  by  rail- 
way companies  on  their  tickets,  and 
the  corresponding  notices  exhibited 
by  them,  were  not  often,  they  are 
still  not  always,  "claris  litteris,  unde 
de  piano  recte  legi  possit,"  or  "  in 
loco  evidenti" 
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decidendi  of  Xenos  v.  Wickham  (z),  in  the  House  of 
Lords  (though  perhaps  the  doctrine  was  not  necessary  for 
the  decision  itself),  that  a  promise  so  made  is  at  once 
operative  without  regard  to  the  other  party's  acceptance. 
It  creates  an  obligation  which  whenever  it  comes  to  his 
knowledge  affords  a  cause  of  action  without  any  other 
signification  of  his  assnnt,  and  in  the  meanwhile  it  is 
irrevocable.  Nearly  all  the  cases,  it  is  tiue,  were  on 
instruments  involving  matter  of  conveyance  as  well  as  of 
contract,  but  no  distinction  is  made  or  suggested  on  that 
ground.  The  general  principles  of  contract  are,  however, 
respected  to  this  extent,  that  if  the  promisee  refuses  his 
assent  when  the  promise  comes  to  his  knowledge  the  con- 
tract is  avoided. 

"  If  A.  make  an  obligation  to  B.,  and  deliver  it  to  C.  to 
the  use  of  B.,  this  is  the  deed  of  A.  presently ;  but  if  C. 
offers  it  to  B.,  then  B,  may  refuse  it  in  ^^ais  "  {i  e.  with- 
out formality)  "and  thereby  the  obligation  Avill  lose  its 
force  "  (a). 


(:)  (1866)  L.  R.  2  H.  L.  ?M.  The 
previous  casts  were  Doe  d.  Gamons 
V  Knight  (1826)  5  B.  &  C.  671  (a 
mortgage)  ;  Exton  v.  Scott  (1833)  6 
Sim.  31  (the  like)  ;  Hall  v.  Palmer 
(1844)  13  L.  J.  Ch.  352  (bond  to 
secure  annuity  after  obligor's  death) ; 
Fletcher  v.  Fletcher  (1845)  14  L.  J. 
Ch.  66  (covenant  for  settlement  to 
be  mode  by  executors).  As  to  Xenoa 
V.  Wickham,  that  case  might  have 
been  decided  on   the  ground  that 


the  company's  execution  of  the 
policy  was  the  acceptance  of  the 
plaintiffs'  proposal,  and  the  plain- 
tiCs'  broker  was  their  agent  to 
receive  communication  of  the  ac- 
ceptance. But  that  ground  ia  dis- 
tinctly not  relied  upon  in  the 
opinions  of  the  Lords  :  see  at 
pp.  320,  323. 

(a)  Butler  and  Baker's  ca.,  3  Co. 
Hep.  26,  quoted  by  Blackburn  J. 
L.  R.  2  H.  L.  at  p.  312. 
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Variations 
in  personal 
capacity. 


Disabili- 
ties of 
natural 
persons : 
Infancy. 


Coverture. 


Insanity, 
etc. 


CHAPTER  II. 
Capacity  of  Parties. 

All  statements  about  legal  capacities  and  duties  are 
taken,  unless  the  contrary  be  expressed,  to  be  made  with 
reference  to  ''  lawful  men,"  citizens,  that  is,  who  are  not  in 
any  manner  unqualified  or  disqualified  for  the  full  exer- 
cise of  a  citizen's  normal  rights.  There  are  several  ways 
in  which  persons  may  be  or  become  incapable,  wholly  or 
partially,  of  doing  acts  in  the  law,  and  among  other  things 
of  becoming  parties  to  a  binding  contract.  All  persons 
must  attain  a  certain  age  before  they  are  admitted  to  full 
freedom  of  action  and  disposition  of  their  property.  This 
is  but  a  necessary  recognition  of  the  actual  conditions  of 
man's  life.  The  age  of  majority,  however,  has  to  be  fixed 
at  some  point  of  time  by  positive  law.  By  English  law  it 
is  fixed  at  twenty-one  years  ;  and  every  one  under  that 
age  is  called  an  infant  (Co.  Lit.  171  b). 

Every  woman  who  marries  has  to  sustain,  as  incident  to 
her  new  status,  technically  called  coverture,  a  loss  of  legal 
capacity  in  various  respects ;  a  loss  expressed,  and  once 
sui)posed  to  be  sufficiently  explained,  by  the  fiction  that 
husband  and  wife  are  one  person. 

Both  men  and  women  may  lose  their  legal  capacity, 
permanently  or  for  a  time,  by  an  actual  loss  of  reasoD. 
This  we  call  insanity  when  it  is  the  result  of  established 
mental  disease,  intoxication  when  it  is  the  transient  effect 
of  drink  or  narcotics.  Similar  consequences,  again,  may 
be  attached  ly  provisions  of  positive  law  to  conviction  for 
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criminal  offences.  Deprivation  of  civil  rights  also  may  be, 
and  has  been  in  England  in  some  particular  cases,  a  sub- 
stantive penalty  ;  but  it  is  not  thus  used  in  any  part  of  our 
law  row  in  practical  operation. 

On  the  other  hand,  the  capacity  of  the  "  lawful  man "  Exteiuion 
receives  a  vast  extension  in  its  application,  while  it  remains  ca^^ : 
unaltered  in  kind,  by  the  institution  of  agency.  One  man  agency. 
may  empower  another  to  perform  acts  in  the  law  for  him 
and  acquire  rights  and  duties  on  his  behalf.  By  agency 
the  individual's  legal  personality  is  multiplied  in  space,  as 
by  succession  it  is  continued  in  time.  The  thing  is  now 
so  familiar  that  it  is  not  easy  to  realize  its  importance, 
or  the  magnitude  of  the  step  taken  by  legal  theory  and 
practice  in  its  full  recognition.  We  may  be  helped  to  this 
if  we  remember  that  in  the  Roman  system  there  is  no  law 
of  agency  as  we  understand  it.  The  slave,  who  did  much 
of  what  is  now  done  by  free  servants  and  agents,  was  re- 
garded as  a  mere  instrument  of  acquisition  for  his  owner, 
except  in  the  special  classes  of  cases  in  which  either  slaves 
or  freemen  might  be  in  a  position  analogous,  but  not 
fully  equivalent,  to  that  of  a  modern  agent.  As  between 
the  principal  and  his  agent,  agency  is  a  special  kind  of 
contract.  But  it  differs  from  other  kinds  of  contract  in 
that  its  legal  consequences  are  not  exhausted  by  perform- 
ance. Its  object  is  not  merely  the  doing  of  specified  things, 
but  the  creation  of  new  and  active  legal  relations  between 
the  principal  and  third  persons.  Hence  it  may  fitly 
have  its  place  among  the  conditions  of  contract  in 
general,  though  the  mutual  duties  of  principal  and  agent 
belong  rather  to  the  treatment  of  agency  as  a  species  of 
contract. 

While  the  individual  citizen's  powers  are  thus  extended  Artificial 
by  agency,  a  great  increase  of  legal  scope  and  safety  is 
given  to  the  conjoint  action  of  many  by  their  association 
in  a  corporate  body  or  artificial  person.     The  development 
of  corporate  action  presupposes  a  developed  law  of  agency, 

E  2 
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since  a  corporation  can  manifest  its  legal  existence  only 
through  the  acts  of  its  agents.  And  as  a  corporation,  in 
virtue  of  its  perpetual  succession  and  freedom  from  all  or 
most  of  the  disabilities  which  may  in  fact  or  in  law  affect 
natural  persons,  has  powers  exceeding  those  of  a  natural 
person,  so  those  powers  have  to  be  defined  and  limited  by 
sundry  rules  of  law,  partly  for  the  protection  of  the  indi- 
vidual members  of  the  corporation,  pr.rtly  in  the  interest 
of  the  public. 

We  proceed  to  deal  with  these  topics  in  the  order  indi- 
cated :  and  first  of  the  exceptions  to  the  capacity  of  natural 
persons  to  bind  themselves  by  contract.    , 


PART  I. 

I.  Infants. 
Infants—       An  infant  is  not  absolutely  incapable  of  binding  himself, 
rtatemMit  ^"*  ^^>  generally  speaking,  incapable  of  absolutely  binding 
of  the  law.  himself  by  contract  (a).      His  acts  and  contracts  are  void- 
able at  his  option,  subject  to  certain  statutory  and  other 
exceptions. 

By  the  common  law  a  contract  made  by  an  infant  is 
generally  voidable  at  the  infant's  option,  such  option  to  be 
exercised  either  before  (b)  his  attaining  his  majority  or 
within  a  reasonable  time  afterwards. 

Where  the  obligation  is  incident  to  an  interest  (or  at  all 
events  to  a  beneficial  interest)  in  property,  it  cannot  be 
avoided  while  that  interest  is  retained. 

Exceptions — 

A.  Void  agi-eements. 

By  the  Infants'  Relief  Act,  1874,  loans  of  money  to 
infants,  contracts  for  the  sale  to  them  of  goods  other  than 
necessaries,  and  accounts  stated  with  them  are  absolutely 
void  ;  and  no  action  can  be  brought  on  a  ratification  of 
any  contract  made  during  infancy. 


(a)  stated  in  tbia  form  by  Hayes 
J.  H  Ir.  0.  L.  R  at  p.  356. 


(b)  As  to  this  see  p.  60,  below. 
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(When  the  agreement  of  an  infant  is  such  that  it  cannot 
be  for  his  benefit,  it  has  been  said  to  be  absolutely  void  at 
common  law ;  but  this  distinction  is  believed  to  be  ex- 
ploded by  modern  authorities.) 

B.  Valid  contracts. 

An  infant's  contract  is  valid  if  it  appears  to  the  Court 
to  be  beneficial  to  the  infant,  and  in  particular  if  it  is  for 
necessaries. 

Explanation. — "Necessaries"  include  all  such  goods, 
commodities,  and  services  as  are  reasonably  necessary  for 
the  use  and  benefit  of  a  person  in  the  circumstances  and 
condition  of  life  of  the  contracting  party. 

Moreover  in  certain  cases  infants  are  enabled  to  make 
binding  contracts  by  custom  or  statute. 

An  infant  is  not  liable  for  a  wrong  arising  out  of  or 
immediately  connected  with  his  contract,  such  as  a  frau- 
dulent representation  at  the  time  of  making  the  contract 
that  he  is  of  full  age.  But  an  infant  who  has  represented 
himself  as  of  full  age  is  bound  by  payments  made  and  acts 
done  at  his  request  and  on  the  faith  of  such  representa- 
tions, and  is  liable  to  restore  any  advantage  he  has  obtained 
by  such  representations  to  the  person  from  whom  he  has 
obtained  it. 


1.  Of  the  contracts  of  infants  in  general  at  common 
law,  and  as  affected  by  the  Act  of  1874. 

It  will  be  convenient  to  depart  somewhat  from  the 
order  of  the  foregoing  general  statement  for  the  purpose  of 
considering  this  whole  subject  together.  It  was  once  com- 
monly said  that  an  agreement  made  by  an  infant,  if  such 
that  it  cannot  be  for  his  benefit,  is  not  merely  voidable, 
but  absolutely  void  ;  though  in  general  his  contracts  are 
only  voidable  at  his  option  (c).     But  this  distinction  is  in 


Of  infants' 
contracts 
in  general: 
and  as  to 
supposed 
distinction 
that  some 
are  wholly 
void. 


(c)  Another  distinction  is  made  as 
to  deeds  taking  complete  effect  by 
delivery  or  otherwise.  See  Shepp. 
Touchst.  233 ;  Co.  Lit.  51  b,  note  ; 


3  Burr.  1805  ;  2  Dr.  &  W.  340.  But 
thitt  is  of  little  practic)>l  importance, 
and  not  material  to  the  present 
subject. 
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itself  unreasonable,  and  is  supported  by  little  or  no  real 
authority,  while  there  is  considerable  authority  against  it. 
The  unreasonableness  of  it  seems  hardly  to  need  any  de- 
monstration. The  object  of  the  law,  which  is  the  protection 
of  the  infant,  is  amply  secured  by  not  allowing  the  con- 
tract to  be  enforced  against  him  during  his  infancy,  and 
leaving  it  in  his  option  to  affirm  or  repudiate  it  at  his 
full  age  (d).  Moreover  the  distinction  is  arbitrary  and 
doubtful,  for  it  must  always  be  difficult  to  say  whether  a 
particular  contract  cannot  possibly  be  beneficial  to  the 
party.  As  for  the  authorities,  the  word  void  is  no  doubt 
frequently  used ;  but  then  it  is  likewise  to  be  found  in 
cases  where  it  is  quite  settled  that  the  contract  is  in  truth 
only  voidable.  And  as  applied  to  other  subject  matters 
it  has  been  held  to  mean  only  voidable  in  formal  instru- 
ments (e)  and  even  in  Acts  of  Parliament  (/).  Thus 
the  language  of  text-writers,  of  judges,  and  even  of  the 
legislature,  is  no  safe  guide  apart  from  actual  decisions. 
But  when  we  look  at  the  decisions  they  appear  to 
thMitie*"  establish  in  the  cases  now  in  question  only  that  the  con- 
tract cannot  be  enforced  against  the  infant,  or  some  other 
collateral  point  equally  consistent  with  its  being  only 
voidable,  except  when  they  show  distinctly  that  the 
contract  is  voidable  and  not  void.  Thus  an  infant's  bond 
with  a  penalty  and  conditioned  for  the  payment  of  interest 
has  been  supposed  to  be  wholly  void  ;  but  nothing  more 
is  decided  than  that  being  under  seal  it  cannot  be  ratified 
save  by  an  act  of  at  least  equal  solemnity  with  the 
original  instrument :  in  the  case  referred  to  one  judge 
(Bayley  J.)  rested  his  judgment  simply  on  the  law  stated 
by   Coke,  who  only  says  that  an  infant's   bond   with  a 


Examina- 
tion of  a 
thorities 
as  to 
bonds, 


(d)  We  are  now  speaking  only  of 
the  common  law. 

(e)  Lincoln  College's  Ca.  (1595)  3 
Co.  Rep.  59  h ;  Doe  d.  Bryan  v. 
Bancka  (1821)  4  B.  &  Aid.  401 ; 
Malint  v.  Freeman  (1838)  4  Bing. 
N.  0.  395. 


(/)  Compare  Davenport  v.  Reg. 
(1877)  (J.  C.  from  Queensland)  3 
App.  Ca.  at  p.  128,  47  L.  J.  P.  C.  8, 
with  Governors  of  Magdalen  Hospital 
V.  Knotts  (1879)  4  App.  Ca.  324,  48 
L.  J.  Ch.  579,  in  which  case  ttua 
latitude  has  at  last  been  restrained. 
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penalty,  even  if  given  for  necessaries,  shall  not  bind  him  (g). 
A  stronger   case  is  Thornton  v.  Illingworth  (h),  where 
the  judges  said  in  terms  that  an  infant's  contract  to  buy  Purcharo 
goods  for  the  purposes  of  trade  is  absolutely  void,  not  trade, 
voidable  only :   but  all  that  had  to  be  decided  was  that 
a  ratification  after  action  brought  was  no  answer  to  the 
defence  of  infancy  :  and  the  dicta,  as  pointed  out  by  Mr. 
Benjamin,  are  inconsistent  with  a  former  case  of  higher 
authority  (but  which  seems  not  to  have  been  cited)  where 
an  infant  was  allowed  to  sue  on  a  trading  contract  for  the 
purcliase  of  chattels,  the  only  special  circumstance  being 
that  he  had  already  paid  part  of  the  price,  so  that  it  was 
clearly  for  his  benefit  that  he   should  be  able  to  enforce 
the  contract.      The  decision  was  put  on  this  ground  in  the 
Court  of  K.  B.  by   Lord  Ellenborough,  but  the  broader 
opinion  was    expressed   by  Dampier    J.   that   the    other 
party  could  in  no  case  avoid  the  contract,  and  that  the 
contracts  of  infants  are  as  to  their  validity  of  two  kinds 
only,  those  which  are  clearly  for  the  infant's  benefit  and 
therefore  bind  him,  and  those  which  are  not  so  and  are 
voidable  at  his  option.     The  Court  of  Exchequer  Chamber 
affirmed  the  judgment  without  calling  on  counsel  to  sup- 
port it,  holding  that "  the  general  law  is  that  the  contract  of 
an  infant  may  be  avoided  or  not  at  his  own  option,"  and 
that  this  case  was  no  exception  (i).     In  a  much  later  case  Contract 
the  following  opinion  was  given  by  the  Court  of  Queen's  ° 
Bench  on  the  conviction  of  a  servant  for  unlawfully  ab- 
senting himself  from  his  master's  employment : — 

"  Among  many  objections  one  appears  to  us  clearly  fatal.  He  was 
an  infant  at  the  time  of  entering  into  the  agreement,  which  authorizes 
the  master  to  stop  his  wages  when  the  steam  engine  is  stopped  working 
for  any  cause.     An  agreement  to  serve  for  wages  may  be  for  the  infant's 


(g)  Baylis  v.  Dindey  (1815)  3  M. 
&  S.  477  ;  Co.  Lit.  172  a. 
(h)  (1824)  2  B.  &  C.  824. 


(t)  Benjamin  on  Sale,  28  ;  War- 
wick V.  Bruce  (1813)  2  M.  &  S.  205, 
in  Ex.  Ob.  6  Taunt.  118. 
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benefit  (k);  bat  an  agreement  which  compels  him  to  serve  at  all  times  during 
the  term  but  leaves  the  master  free  to  stop  bis  work  and  his  wages  when- 
ever he  chooses  to  do  so  cannot  be  considered  ns  beneficial  to  the  servant. 
It  is  inequitable  and  wholly  void.     The  conviction  must  be  quashed  '*  (/). 

But  this  decided  only  that  the  agreement  was  not  en- 
forceable against  the  infant.  The  Court  cannot  have 
meant  to  say  that  if  the  master  had  arbitrarily  refused  to 
pay  wages  for  the  work  actually  done  the  infant  could  not 
Leasef.  have  sued  him  on  the  agreement.  Again,  it  is  said  that  a 
lease  made  by  an  infant,  without  reservation  of  any  rent 
(or  even  not  reserving  the  best  rent),  is  absolutely  void. 
But  this  opinion  was  disapproved  by  Lord  Mansfield,  whose 
judgment  Lord  St.  Leonards  adopted  as  good  law,  though 
the  actual  decision  was  not  on  this  particular  point  in 
either  case  (m).  And  in  a  modern  Irish  case  (w)  it  has 
been  expressly  decided  that  at  all  events  a  lease  made  by 
an  infant  reserving  a  substantial  rent,  whether  the  best 
rent  or  not,  is  not  void  but  voidable  ;  and  further  that  it 
is  not  well  avoided  by  the  infant  granting  another  lease  of 
the  same  property  to  another  person  after  attaining  his 
full  age.  There  is  good  English  authority  for  the  proposi- 
tion tha^*  if  a  lease  made  by  an  infant  is  beneficial  to  him 

Sale,  &C.,    he  cannot  avoid  it  at  all  (o).     It  appears  to  be  agreed  that 
of  land. 


I 


(k)  It  seems  that  pnma  facie  it  is 
so,  even  if  it  contains  clauses  im- 
posing penalties,  or  giving  a  power 
of  dismissal,  in  certain  events  : 
Wood  V.  Fenioick  (1842)  10  M.  & 
W.  195  ;  Ledie  v.  Fitzpatrick  (1877) 
3  Q.  B.  D.  229,  47  L.  J.  M.  O.  22, 
distinguishing  Beg.  v.  Lord  (next 
note). 

(I)  Reg.  v.  Lord  (1848)  12  Q.  B. 
757,  17  L.  J.  M.  C.  181,  where  the 
head  note  rightly  says  "  void  against 
the  infant." 

(m)  Zouch  v.  Parsons  (1765)  3 
Burr.  1794  (where  the  decision  was 
that  the  reconveyance  of  a  mort- 
gagee's infant  heir,  the  mortgage 
being  properly  paid  off,  could  not 
be  avoided  by  bis  entry  before  full 
^e) :  AUm  v.  AUm  (1842)  2  Dr.  & 


W,  307,  340  ;  and  see  Bac.  Ab.  4, 
361. 

(n)  SMor  v.  Brady  (1863)  14  Ir. 
C.  L.  61.  The  Court  inclined  to 
think  that  some  act  of  notoriety  by 
the  lessor  would  be  required,  such 
as  entering,  bringing  ejectment,  or 
demanding  possession )  however 
there  was  another  reason,  namely, 
that  the  second  lease  might  be  con- 
strued as  only  creating  a  future 
interest  to  take  effect  on  the  deter- 
mination of  the  first.  With  regard 
to  the  first  reason  u  seems  to  have 
been  material  that  a  freehold  estate 
(for  the  life  of  the  lessor  or  twenty- 
one  yean)  had  passed  by  the 
original  lease. 

(o)  Maddon  v.  White  (1787)  2  T. 
E.  159. 
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the  sale,  purchase  (p),  or  exchange  (q)  of  land  by  an  infant 
is  both  as  to  the  contract  and  as  to  the  conveyance  only 
voidable  at  his  option. 

Again,  there  Is  no  doubt  that  an  infant  may  be  a  partner  Partner- 
or  shareholder  (though  in  the  latter  case  the  company  may  *J^X,ic|, 
refuse  to  accept  him)  (r) ;  and  though  he  cannot  be  made  ing- 
liable  for  partnership  debts  during  his  infancy,  he  is  bound 
by  the  partnership  accounts  as  between  himself  and  his 
partners  and  cannot  claim  to  share  profits  without  contri- 
buting to  losses.     And  if  on  coming  of  age  he  does  not 
expressly  disaffirm  the   partnership   he  is  considered  to 
affirm  it,  or  at  any  rate  to  hold  himself  out  as  a  partner, 
and  is  thereby  liable  for  the  debts  of  the  firm  contracted 
since  his  majority  (s). 

The  liability  of  an  infant  shareholder  who  does  not 
repudiate  his  shares  to  pay  calls  on  them  rests,  as  far  as 
existing  authorities  go,  on  a  somewhat  different  form  of 
the  same  principle  (of  which  afterwards).  As  to  contri- 
bution in  the  winding  up  of  a  company,  Lord  Justice 
Lindley  (2.  1356)  "is  not  aware  of  any  case  in  which  an 
infant  has  been  put  on  the  list  of  contributories.  Upon 
principle,  however,  there  does  not  appear  to  be  any  reason 
why  he  should  not,  if  it  be  for  his  benefit ;  and  this,  if 
there  are  surplus  assets,  might  be  the  case."  Otherwise 
he  cannot  be  deprived  of  his  right  to  repudiate  the  shares, 
unless  perhaps  by  fraud ;  but  in  any  case  if  he  "  does  not 
repudiate  his  shares,  either  while  he  is  an  infant  or  within 
a  reasonable  time  after  he  attains  twenty-one,  he  will  be  a 
contributory,"  and  still  more  so  if  after  that  time  he 
does  anything  showing  an  election  to  keep  the  shares.  On 
the  whole  it  is  clear  on  the  authorities  (notwithstanding  a 


{p)  Co.  Lit.  2  b,  Bac.  Ab.  Infancy 
L  3  (4.  360). 

{q)  Co.  Lit.  .51  b. 

(r)  But  the  company  cannot  dis- 
pu'e  the  validity  of  a  transfer  to  an 
infant  after  the  infant  haa  trans- 
ferred over  to  a  person  sui  iuris  : 


Gooclis  ca.  (1872)  8  Ch.  266,  42 
L.  J.  Ch.  381.  And  see  Lindley 
74—76,  .5th  ed. 

(«)  Lindley,  1,  on  companies,  5th 
ed.  811,  828  ;  Ooode  v.  Harrison 
(1821)  5  B.  &  Aid.  147. 
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few  expressions  to  the  contrary),  that  both  the  transfer  of 
shares  to  an  infant  and  the  obligations  incident  to  his 
holding  the  shares  are  not  void  but  only  voidable  (t). 

Marriage.  Marriage  is  on  a  different  footing  from  ordinary  con- 
tracts (u),  and  it  is  hardly  needful  to  say  in  this  place  thai 
the  possibility  of  a  minor  contracting  a  valid  marriage  has 
never  been  doubted  in  any  of  our  Courts.  Even  if  either 
or  both  of  the  parties  be  under  the  age  of  consent  (four- 
teen for  the  man,  twelve  for  the  woman)  the  marriage  is 
not  absolutely  void,  but  remains  good  if  when  they  are 
both  of  the  age  of  consent  they  agree  to  it  (x).  But  the 
Marriage  Act,  4  Geo,  4,  c.  76  (ss.  8,  22),  makes  it  very 
difficult,  though  not  impossible,  for  a  minor  to  contract 
a  valid  marriage  without  the  consent  of  parents  or 
guardians  (y). 

As  to  promises  to  marry  and  marriage  settlements,  it 
has  long  been  familiar  law  that  jast  as  in  the  case  of  his 
other  voidable  contracts  an  infi-nt  may  sue  for  a  breach  of 
promise  of  marriage,  though  not  liable  to  be  sued  (z).  An 
infant's  marriage  settlement  is  not  binding  on  the  infant 
unless  made  under  the  statute  (see  post,  p.  73),  and  the 
Court  of  Chancery  has  no  power  to  make  it  binding  in  the 
case  of  a  ward  (a).  A  settlement  of  a  female  infant's 
gener5»l  personal  property,  the  intended  husband  being  of 
full  age  f  ^.d  a  party,  can  indeed  be  enforced,  but  as  the 
contract  not  of  the  wife  but  of  the  husband ;  the  wife's 


Promises 
to  marry 
and  mar< 
riage  set- 
tlements. 


(t)  Lumsden'sca.  (1868)  4  Ch.  31 ; 
Gooch's  ca.  last  page ;  cp.  p.  Qi,infra. 

(u)  Continental  writers  have 
wasted  much  icgpniuty  in  debating 
with  which  class  of  contracts  it 
should  be  reckoned.  Sav.  Syst.  §  141 
(3.  317) ;  Ortolan  on  Inst.  2.  10. 

(x)  Bacon,  Abr.  4.  336. 

ly)  In  most  Continental  countries 
the  earliest  age  of  legal  marriage  is 
fixed  :  in  France  it  is  eighteen  for 
the  man,  fifteen  for  the  woman,  and 
consent  of  parents  or  lineal  ancestors 
is  required  up  to  the  ages  of  twenty- 
five    and  twenty-one    respectively. 


(Code  Civ.  144  sqq.)  But  this  con- 
sent may  be  dispensed  with  in 
various  ways  by  matwr  subsequent 
or  lapse  of  time  :  see  art.  182,  183, 
185.  The  marriage  law  of  otknr 
states  (except  some  where  the  ciinon 
law  still  prevaiN)  appears  to  differ 
little  on  the  average  from  the  law 
of  France  in  thin  particular. 

(z)  Bacon,  Abr.  Infancy  and  Age, 
1.  4  (4.  370).  Per  Lord  Ellen- 
borough,  Warwick  v.  Bruce  (1813) 
2  M,  A  S.  206. 

(o)  Field  V.  Moore  (1866)  7  D. 
M.  G.  691,  710 ;  26  L.  J.  Ch.  66. 
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personal  property  passing  to  him  by  the  marriage,  he  is 
bound  to  deal  with  it  according  to  his  contract  (6).  And 
particular  covenants  in  an  infant's  settlement  may  be 
valid  (c).  In  any  case  the  settlement  is  not  void  but  only 
voidable ;  it  may  be  confirmed  by  the  subsequent  conduct 
of  the  party  when  of  full  age  and  sui  iuris  (d).  Again  an 
infant's  contract  on  a  bill  of  exchange  or  promissory  note 
was  once  supposed  to  be  wholly  void,  but  is  now  treated 
as  only  voidable  (e).  The  same  holds  of  an  account  stated  ; 
and  here  the  decisive  case  is  a  strong  authority  in  favour 
of  the  general  contention  that  a  contract  is  not  in  any  case 
absolutely  void  by  reason  of  the  party's  infancy.  The 
Court  said : — 

"  The  argument  on  behalf  oi  the  defendant  was  that  an  account  stated 
by  an  infant  is  not  merely  voidable  but  actually  void,  so  that  no  subse- 
quent ratification  can  make  it  uf  any  avail.  But  we  can  see  no  sound  or 
reasonable  distinction  in  this  respect  between  the  liability  of  an  infant 
on  an  account  e'-^ed  and  his  liability  for  goods  sold  aiid  delivered  or  on 
any  other  contract  .  .  .  The  general  doctrine  is  that  a  party  may  after  he 
attains  the  age  of  twenty-one  years  ratify  and  so  make  himself  liable  on 
contracts  made  during  infancy.  We  think  that  on  principle  unopposed  by 
authority  this  may  be  done  on  a  contract  arising  on  an  account  stated  as 
well  ai  on  any  other  contract "  (/). 

On  the  whole,  then,  we  have  seen  that  in  several  im- 
portant classes  of  cases  (including  some  that  were  formerly 
supposed  exceptional)  an  infant's  contract  is  certainly  not 
void  :  and  we  have  abo  seen  that  there  is  not  any  clear 
authority  for  holding  that  in  any  case  it  is  in  fact  void. 
The  opinion  here  maintained  appears  to  be  now  generally 
accepted. 

There  is  one  exception  to  the  rule  that  an  infant  may 
enforce  his  voidable  contracts  against  the  other  party 
during  his  infancy,  or  rather  there  is  one  way  in  which  he 
cannot  enforce  them.     Specific  performance  is  not  allowed 


Negotiable 
instru- 
ments. 

Acconnts 
stated,  and 
opinion  of 
the  Court 
of  Ex- 
chequer 
on  the 
general 
question. 


Conclu- 
sion :  no 
reason  for 
holding 
any  con* 
tracts  of 
infants 
void  at 
0.  L. 


lufant 
cannot 
have 
specifio 
perform- 
ance. 


(6)  Davidsoa,  Oonv.  3,  pt.  2,  728. 

(c)  Smith  v.  Luca9  (1881)  18  Ch. 
D.  531. 

(d)  Davies  v.  Davies  (1870)  9  Eq. 
468 ;  39  L.  J.  Ch.  313. 


(e)  Byles  on  Bills,  59  (10th  ed.); 
undisputed  in  Harris  v.  Wall  (1847) 
1  Ex.  122  ;  16  L.  J.  Ex.  270. 

(/)  WUliams  v.  iJfoor  (1843)  11  M. 
&  W.  256,  264,  266, 12  L.  J.  Ex.  253. 
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At  what 
time  he 


at  the  suit  of  an  infant,  because  the  remedy  is  not  mutual, 

the  infant  not  being  bound  (g). 

An  infant  may  avoid  his  voidable  contracts  (with  prac- 
may  avoid  ^cally  few  or  no  exceptions)  either  before  or  within  a 
his  con-      reasonable   time   after  coming  of  age :    the  rule  is  that 

tracts. 

"  matters  in  fait  {i.e.,  not  of  record]  he  shall  avoid  either 
within   age   or  at  full  age,"  but  matters  of  record  only 
within  age  (Co.  Lit.  3806)  Qi).     Subject  to  the  general  rule, 
established  for  the  benefit  of  innocent  third  persons,  that 
voidable  transactions  are  not  invalid   until  ratified   but 
valid   until  rescinded  («),  an  infant  cannot  deprive  him- 
self of  the   right   to   elect   at  full   age,   and   only   then 
Money       can   his   election    be    conclusively    determined    (k).      If 
P*'^"?^®""  an  infant  pays  a  sum  of  money  under  a  contract,  in  con- 
contract,     sideration    of    which    the   contract   is   wholly  or   partly 
performed  by  the  other  party,  he  can  acquire  no  right  to 
recover  the  money  back  by  rescinding  the  contract  when  he 
comes  of  age.     Such  is  the  case  of  a  premium  paid  for  a 
lease  (I),  or  of  the  price  of  goods  (not  being  necessaries) 
sold  and  delivered  to  an  infant  and  paid  for  by  him  :  and 
so  if  an    infant   enters   into   a  partnership  and   pays  a 
premium,   he  cannot  either  before  or  after  his  full  age 
recover  it  back,  nor  therefore  prove  for  it  in  the  bankruptcy 
of  his  partners  (m). 
Infants'  We  must  now  consider  the  effect  of  the  Act  of  1874 

Act,  1874.  (37  &  38  Vict.  c.  62),  which  enacts  as  follows : — 

1.  All  contracts  whether  by  specialty  or  by  simple  contract  Lenceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or 
for  goods  supplied  or  to  be  supplied  (other  than  contracts  for  necessaries), 


when  not 

recover 

able. 


(g)    Flight   v.    Bdland   (1828)  4 
Buss.  298. 

(h)  See  per  Parke  B.  Newry  and 
Enniskillen  By,  Co,  v.  Coombc  (1849) 
3  Ex.  565,  18  L.  J.  Ex.  325  ;  per 
Cur,  L.  and  N.  W,  R.  v,  M* Michael 
(1850)  5  Ex.  114,  20  L.  J.  Ex.  97. 
As  to  an  infant  being  bonnd  when 
he  comes  of  age  by  an  acknowledg- 
ment made  in  a  Court  of  Record, 
see  Y.  B.  20  &  21  Ed.  I.  p.  320. 


(t)  Per  Lord  Colonsay,  L.  R.  2 
H.  L.  375. 

(h)  L.  «€•  N.  W.  R.  V.  M'Michad, 
mpra;  Slator  v.  Trimhk  (1861)  14 
Jr.  0.  L.  342. 

(I)  Holmes  V.  Blogg  (1817)  8 
Taunt.  35,  508,  S.  C.  Moore,  1.  466, 
2.  662. 

(m)  Ex  parU  Taylor  (1856)  8 
D.  M.  G.  254,  258. 
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and  all  accounts  stated  with  infants,  shall  be  absolutely  void  :  provided 
always  that  this  enactment  shall  not  invalidate  any  contract  into  which  an 
infant  may  by  any  existing  or  future  statute  or  by  the  rules  of  common  law 
or  equity  enter,  except  such  as  now  by  law  are  voidable. 

2.  No  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  rfttification  made  after  full  age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  any  new  consideration 
for  such  promise  or  ratification  after  full  age. 

3.  This  Act  may  he  cited  as  The  Infants  Kelief  Act,  1874. 

The   2nd  section   supersedes  the  5th  section  of  Lord  ?***^**: 

.  .  tion  still 

Tenterden's  Act  (9  Geo.  4,  c.  14)  (n),  by  which  no  ratifica-  operative 
tion  of  a  contract  made  during  infancy  could  be  sued  upon  f,^^^ 
unless  in  writing  and  signed  by  the  party  to  be  charged. 
The  new  enactment  forbids  an  action  to  be  brought  at  all 
on  any  such  promise  or  ratification,  and  it  applies  to  a 
ratification  since  the  Act  of  a  promise  made  in  infancy 
before  the  passing  of  the  Act  (o),  whether  the  agreement 
IS  or  is  not  one  of  those  included  in  s.  1  (p).     It  probably 
also  prevents  the  ratification  from  being  available  by  way 
of  set-oflf  (q).     This,  however,  is  a  different  thing  from 
depriving  the  ratification  of  all  effect.     For  it  may  have 
other  effects  than  giving  a  right  of  action  or  set-off,  and 
these  are  not  touched.     While  the  matter  was  governed 
by  Lord  Tenterden's  Act  there  were  many  cases  where  a 
contract  made  during  infancy  might  be  adopted  or  con- 
firmed without  any  ratification  in  Avriting  so  as  to  produce 
important  results.     Thus  in  the  case  of  a  marriage  settle- 
ment the   married   persons   are  bound  not  so  much  by 
liability  to  be  sued  (though  in  some  cases  and  for  some 
purposes  the  husband's  covenants  are  of  importance)  as  by 


(n)  Since  expressly  repealed  by 
the  Statute  Law  Bevision  Act, 
1875,  38  &  39  Vict.  c.  66. 

(o)  ExparteKibUe(W5)  10  Ch. 
373  ;  44  L.  J.  Bk.  63. 

ip)  Voxhead  v.  MuUis  (1878)  3 
C.  P.  1).  439,  47  L.  J.  0.  P.  761.  It 
is  held,  however,  that  in  a  case 
which  would  before  the  Act  have 


been  one  of  ratification  it  may  be 
left  to  the  jury  to  eay  whether  the 
conduct  of  the  parties  amounts  to  a 
new  promise  :  Bitcham  v.  WorrMl 
(1880)  5  C.  P.  D.  410, 49  L.  J.  O.  P. 
688,  by  Lindley  and  Denman  JJ. 
ditt.  Lord  Coleridge  C.J. 

(q)  Rawley  v.  RawUy  ylilQ)  1  Q. 
B.  lUv.  460  ;  45  L.  J.  Q.  B.  675. 
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Semble,  no 
speci6c 
perform- 
ance  for 
either 
party  of 
any  con- 
tract made 
during 
infancy. 


inability  to  interfere  with  the  disposition  of  the  property 
once  made  and  the  execution  of  the  trusts  once  constituted: 
and  so  far  as  concerns  this  an  infant's  marriage  settlement 
may,  as  we  have  seen,  be  sufficiently  confirmed  by  his  or 
her  conduct  after  full  age  (r).  Again  an  infant  partner 
who  does  not  avoid  the  partnership  at  his  full  age  is, 
as  between  himself  and  his  partners,  completely  bound 
by  the  terms  on  which  he  entered  it  without  any  formal 
ratification;  and  in  taking  the  partnership  accounts  the 
Court  would  apply  the  same  rule  to  the  time  of  his 
minority  as  to  the  time  after  his  fuU  age.  Again  an  infant 
shareholder  who  does  not  disclaim  may  after  his  full  age, 
at  any  rate,  be  made  liable  for  calls  without  any  express 
ratification  ;  on  the  contrary,  the  burden  of  proof  is  on  him 
to  show  that  he  repudiated  the  shares  within  a  reasonable 
time  (s). 

And  as  Lord  Tenterden's  Act  did  not  formerly  stand  in 
the  way  of  these  consequences  of  the  affirmation  or  non- 
repudiation  of  an  infant's  contract,  so  the  Act  of  1874  will 
not  stand  in  the  way  of  the  same  or  like  consequences  in 
the  future.  In  fact  the  operation  of  the  present  Act  seems 
to  be  to  reduce  all  voidable  contracts  of  infants  ratified  at 
full  age,  whether  the  ratification  be  formal  or  not,  to  the 
position  of  agreements  of  imperfect  obligation,  that  is, 
which  cannot  be  directly  enforced  but  are  valid  for  all 
other  purposes.  Other  examples  of  such  agreements  and 
of  their  legal  effect  will  be  found  in  the  chapter  specially 
assigned  to  that  subject. 

A  collateral  result  of  this  enactment  appears  to  be  that 
one  who  has  made  a  contract  during  his  infancy  is  not 
now  able  to  obtain  specific  performance  of  it  after  his  full 
age,  for  the  same  reason  that  he  cannot  and  formerly 
could  not  do  so  sooner  (f). 

The  proviso  about  new  consideration  was  presumably 


(r)  Davies  v.  Davka  (1870)  9  Eq. 
468  ;  39  L.  J.  Ch.  343,  mpra,  p.  59. 
(«)  See  pp.  67,  64. 


(0  Plight  V.  floKanti  (1828)  4  Rush. 
298,  p.  60,  mpra. 
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introduced  by  way  of  abundant  caution,  to  prevent  colour-  Efifect  of 
able  evasions  of  the  Act  by  the  pretence  of  a  new  contract  as  to  new 
founded  on  a  nominal  or  trifling  new  consideration  (u)  conBidera- 
Where  a  substantial  consideration  appears  on  the  face  of 
the  transaction   these  words  can  hardly  be  supposed  to 
impose  on  the  Court  the  duty  of  inquiring  whether  the 
apparent  consideration   is   the   whole   of    the    real   con- 
sideration. 

In  the  first  section  the  words  concerning  the  purchase  Of  b.  1, 
of  goods  are  not  free  from  obscurity.  If  we  might  construe  certain 
the  Act  as  if  it  said  "  for  payment  for  goods  supplied,"  »&c.,  contracts 


it  would  be  clear  enough  :  but  it  is  not  so  clear  what  is  the 
precise  operation  of  an  enactment  that  contracts  "  for  goods 
supplied  or  to  be  supplied,"  other  than  necessaries,  shall  be 
void.     It  seems  to  follov/  that  no  property  will  pass  to  the 
infant  by  the  attempted  contract  of  sale,  and  that  if  he  pays 
the  price  or  any  part  of  it  before  delivery  of  the  goods  he 
may  recover  it  back  ;  as  indeed  he  might  have  done  before 
the  Act,  for  the  contract  was  voidable,  and  he  was  free  to 
rescind    it    within   reasonable   time.      But    it    does   not 
follow  that  if  the  goods  are  delivered  no  property  passes 
or  that  if  they  are  paid  for  the  money  may  be  recovered 
back.     Such  a  consequence  would  be  unreasonable,  and  is 
not  required  by  the  policy  of  the  statute,  which  is  to  protect 
infants  from  running  into  debt,  not  to  disable  them  from 
making  purchases  for  readj   money.     It  is  certain  that 
when  a  particular  class  of  contracts  is  simply  declared  to 
be  unlawful,  this  does  not  prevent  property  from  passing 
by  an  act  competent  of  itself  to  pass  it,  though  done  in 
pursuance  or  execution  of  the  forbidden  contract  {x).     In 
this  case  also  it  seems  clear  that  the  delivery  with  intention 
to  pass  the  property  would  pass  it  apart  from  any  question 
of  contract,  and  such  authorities  as  Holmes  v.  Blogg  (y) 


void. 


(«)  Yet  is  it  effective  for  this 
purpose  ?  See  Ditcham  v.  Worrall, 
p.  61,  lupra. 

(x)  Ayeri    v.    South    Aualralian 


Bankiwj  Co.  (1871)  L.  R.  3  P.  C. 
548,  559  ;  40  L.  J.  C.  P.  22. 
(y)   8  Taunt.  508  (1817). 
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and  Ex  parte  Taylor  (z),  where  the  contract  was  only 

voidable  but   was   afterwards  rescinded,   would   still  be 

applicable,  so  that  if  the  goods  had  been  accepted  the 

Qu.    Was  money  could  not  be  recovered.     In  fact  it  has  been  held 

saiy  ?         that  an  infant  may  be  guilty  of  larceny  as  a  bailee  though 

the  goods  were  delivered  to  him  on  an  agreement  void 

under  the  Act  (a).     It  is  difficult  to  see  what  result  is 

obtained  by  the  first  section  of  tlje  Act  which  is  not  equally 

well  or  better  obtained  by  the  second.     At  common  law 

the  infant  was  not  bound  by  any  of  the  contracts  specified 

in  the  first  section,  unless  he  chose  to  bind  himself  at  full 

age  :  by  the  second  section  he  cannot  henceforth  so  bind 

himself.     No  more  complete  protection  can  be  imagined, 

and  the  first  section  appears  superfluous.     Perhaps  the 

first  section  may  be  read  as  giving  a  popular  exposition  of 

the  chief  practical  effects  of  the  following  one. 

It  is  doubtful  whether  a  bond,  bill  of  exchange,  or  note 
given  by  a  man  of  full  age,  for  which  the  consideration 
was  in  fact  a  loan  of  money  or  the  supply  of  goods 
not  necessaries  during  his  infancy,  would  be  void  under 
s.  1  (6).  But  s.  2  would  no  doubt  effectually  prevent  it 
from  being  enforced,  though  perhaps  the  words  are  not 
the  most  apt  for  that  purpose. 


LiabUity 
on  obliga- 
tions inci- 
dent to 
property, 
and  espe- 
cially as  to 
railway 
shares. 


Of  the  liability  of  infants  on  obligations  incident  to 
interests  in  perma^ient  property. 

In  an  old  case  reported  under  various  names  in  various 
books  (c),  it  was  decided  that  an  infant  lessee  who  con- 
tinues to  occupy  till  he  comes  of  full  age  is  after  his  full  age 
liable  for  arrears  of  rent  incurred  during  his  infancy.  In 
like  manner  a  copyholder  who  was  admitted  during  his 


(z)  8  D.  M.  G.  254  (1856)  p. 
60  sup'a, 

(a)  R.  V.  McDonald  (1885)  15 
O   B   D   323 

(i)'Cp.  Flight  V.  Reed  (1863)  1 
H.  &  C.  703,  32  L.  J.  Ex.  265. 


(c)  Ketde  V.  Eliot  (1614)  RoUe 
Ab.  1,  731,  K. ;  Cro.  Jac.  320; 
Brownlow  120;  2  Bulst.  69,  See 
the  judgment  of  the  Court  of  Ex- 
chequer in  L.  d:  N.  W,  Ry,  Co.  v. 
M' Michael  (1850)  6  Ex.  114  ;  20 
L,  J.  Ex.  97. 
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minority  and  has  not  disclaimed  is  bound  to  pay  the  fine  (d). 
The  same  principle  is  applied  to  the  case  of  infant  share- 
holders in  railway  companies.  An  infant  is  not  incapable 
of  being  a  shareholder,  and  as  such  is  iwima  facie  liable 
when  he  comes  of  age  to  be  sued  for  calls  on  his  shares. 
He  can  avoid  the  liability  (which,  though  regulated  by 
statute,  has  the  general  incidents  of  contract)  only  by 
showing  that  he  repudiated  the  shares  either  before  attain- 
ing his  full  age  (e),  or  in  a  reasonable  time  afterwards  (/). 
A  railway  shareholder  is  not  a  mere  contractor,  but  a 
purchaser  of  an  interest  in  a  subject  of  a  permanent  nature 
with  certain  obligations  attached  to  it  ;  and  those  obliga- 
tions he  is  bound  to  discharge,  though  they  arose  while  he 
was  a  minor,  unless  he  has  renounced  the  interest.  A 
mere  absence  of  ratification  is  no  sufficient  defence,  even  if 
coupled  with  the  allegation  that  the  defendant  has  derived 
no  profit  from  the  shares.  For  if  the  property  is  unpro- 
fitable or  burdensome,  it  is  the  holder's  business  to  disclaim 
it  on  attaining  his  full  age,  if  not  before  ;  and  perhaps  he 
could  not  exonerate  himself  even  during  his  minority  by 
showing  that  the  interest  was  not  at  the  time  beneficial, 
unless  he  actually  disclaimed  it  {g).  Comparing  the  ana- 
logous case  of  a  lease,  the  Court  said — "  We  think  the 
more  reasonable  view  of  the  case  is  that  the  infant,  even 
in  the  case  of  a  lease  which  is  disadvantageous  to  him, 
cannot  protect  himself  if  he   has  taken  possession,  and 


(d)  Evelyn  v.  ChicheOer  (1766)  3 
Burr.  1717. 

(c)  iVewry  <fc  EnnisliUen  Ry.  Co. 
V.  Coomhe  (1849)  3  Ex.  565,  18  L. 
J.  Ex.  325. 

(/)  A  plea  which  merely  alleged 
repudiation  after  fall  a^e  was  there- 
fore held  bad  in  Dublin  <b  Wicldow 
Ry.  Co.  V.  Black  (1852)  8  Ex.  181, 
22  L.  J.  Bx.  94.  At  one  time  it 
seems  to  have  been  thought  that 
even  an  infant  shareholder  was 
made  abRolutely  liable  by  the  gene- 
ral form  of  the  enactment  in  the 
Companies   Glauses    Consolidation 


Act  defining  the  liability  of  share- 
holders. Sb3  per  Lord  Denman 
C.J.  and  Patteson  J.  in  Cork  ds 
Bandon  Ry,  Co.  v.  Cazenove  (1847) 
10  Q.  B.  935.  This  view  was  after- 
wards abandoned  as  inconsistent 
with  the  estdblished  rule  that  gene- 
ral words  in  statutes  are  not  to  be 
construed  so  as  to  deprive  infants, 
lunatics,  &;o.,  of  the  protection  given 
to  them  by  the  common  law. 

(g)  It  is  submitted  that  in  such  a 
case  the  disclaimer  if  made  would 
conclusively  deteTmine  his  interest 
and  not  merely  suspend  it. 

P 
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if  he  has  not  disclaimed,  at  all  events  unless  he  still  be  a 
minor "  (h).  In  all  the  decided  cases  the  party  appears 
to  have  been  of  full  age  at  the  time  of  the  action  being 
brought,  but  there  is  nothing  to  show  that  (except  possibly 
in  the  case  of  a  disadvantageous  contract)  he  might  not  as 
well  be  sued  during  his  minority. 

The  same  results,  except  perhaps  as  to  suing  the  share- 
holder while  still  a  minor,  would  follow  from  the  general 
principles  of  the  law  of  partnership  even  if  the  company 
in  which  the  shares  were  held  had  not  any  permanent 
property. 

Liability  3.  Of  the  liability  of  an  infant  when  the  contract  is  for 
cUiUon-^'  ''■^*  henejit,  and  especially  for  necessaries. 
tract.  Qu.  It  has  been  laid  down  in  general  terms  that  if  an  agree- 
the  rule  ?  ^lent  be  for  the  benefit  of  an  infant  at  the  time,  it  shall 
bind  him  (i),  or  even  that  the  contract  is  binding  unless 
manifestly  to  the  infant's  prejudice  (j).  What  the  actual 
decisions  show  is  that  an  infant's  contract  of  apprentice- 
ship (/c),  or  an  ordinary  contract  to  work  for  wages,  will,  if 
it  be  reasonable,  be  considered  binding  on  the  infant  to 
this  extent,  that  he  may  no  less  than  an  adult  incur 
the  statutory  penalties  for  unlawfully  absenting  himself 
from  his  master's  employment  (I).  Again  there  are  many 
conceivable  cases  in  which  it  might  be  for  an  infant's 
benefit,  or  at  least  not  manifestly  to  his  prejudice,  to  enter 
into  trading  contracts,  or  to  buy  goods  other  than  neces- 
saries :  one  can  hardly  say  for  example  that  it  would  be 


(A)  Lond.  tt-  ;V.  W.  R,/.  Co.  v. 
M'Michad  (1850)  5  Ex.  114,  20  L. 
J.  Ex.  97,  101. 

(/)  M(ufdonv.  White {\787)2T.-R. 
1.59. 

(j)  Cooper  V.  Simmons  (1862^  7 
H  &  N.  707.  721  ;  per  Wilde  B. 
Not  BO  Rtropgly  put  in  the  L.  J.  re- 
port, 31  L.  J.  M.  n.  138,  144. 

(/(•)  Wiml  V.  Ftnwirk  (i842)  10 
M.  &  W.  19.-.. 


(0  In  Leslie  v.  Pitzpafrich  (1877) 
3  Q.  B.  D.  229,  47  L.  J.  M.  C.  22,  a 
case  of  Bummary  proceedings  under 
the  Employers  and  Workmen  Act, 
1875,  it  may  be  collected  that  the 
facts  were  of  the  tame  kind,  though 
the  employer's  plaint  was  in  terms 
for  a  breach  of  contract.  As  to  in- 
fant apprentices  in  London  see  p 
72,  below. 
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manifestly  to  the  disadvantage  of  a  minor  of  years  of  dis- 
cretion to  buy  goods  on  credit  for  re- sale  in  a  rising  market; 
yet  there  is  no  doubt  whatever  that  such  a  contract  would 
at  common  law  be  voidable  at  his  option.  Nor  has  it  ever 
been  suggested  that  an  infant  partner  or  shareholder  is  at 
liberty  to  disclaim  at  full  age  only  in  case  the  adventure 
has  been  unprofitable  or  is  obviously  Kkely  to  become 
However,  inasmuch  as  since  the  Infants*  Eelief  Act, 


so 


1874,  an  infant's  contract,  if  not  binding  on  him  from  the 
first,  can  never  be  enforced  against  him  at  all,  it  seems 
quite  possible  that  the  Courts  may  in  future  be  disposed 
to  extend  rather  than  to  narrow  the  description  of  con- 
tracts which  are  considered  birding  because  for  the  infant's 
benefit  (m). 

Sa.  Contracts  for  necessaines. 


Liability 


The    leading    authority  on  this  subject    is    now   the  '"'."^^es- 

judgment  of  the  Exchequer  Chamber  in  Ryder  v.  Wo7)tb- 

ivell  (n),  from  which  the  following  introductory  statement 

is  taken : — 

"  The  generAl  rule  of  law  is  clearly  established,  and  is  that  an 
infant  is  generally  incapable  of  binding  himself  by  a  contract.  To 
this  rule  there  is  an  exception  introduced,  not  for  the  benefit  of  the 
tradesman  who  may  trust  the  infant,  but  for  that  of  the  infant  himself. 
This  exception  is  that  he  may  make  a  contract  for  necessaries,  and  is 
accurately  stated  by  Parke  R  In  Peters  v.  Fleming  (o).  'From  the 
earliest  time  down  to  the  present  the  word  necessaries  is  not  confined  in 
its  strict  sense  to  such  articles  as  were  necessary  to  the  support  of  life, 
but  extended  to  articles  fit  to  maintain  the  particular  person  in  the  state, 
degree  and  station  in  life  in  which  he  is  ;  and  therefore  we  must  not  take 
the  word  necessaries  in  its  unqualified  sense,  but  with  the  qualification 
above  pointed  out.' " 

What  in    any  particular    case    may  fairly  be  called  What  are 
necessary  in  this  extended   sense,   is  what  is  called  a  garies':  a 
question  of  mixed  fact  and  law  :  that  is,  a  question  for  a  q"e»t»on  if 


(m)  In  an  action  brought  hy  an 
infant,  an  undertaking  given  by  the 
infant's  next  friend  is  not  binding 
if  the  ciruumfitances  are  such  that 
it  cannot  bu  for  the  infant's  benefit : 
Bhodea  v.  Swithtnbank  (1889)  22 


Q.  B.  Div.  577. 

(n)  (1868)  L.  R.  4  Ex.  32,  38  ;  in 
the  Court  below  L.  R.  3  Ex.  1>0  ; 
38  L.  J.  Ex.  8. 

(o)(1840)6M.  &W.  at  p.  46. 

F   2 
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I, 

I 


mixed  fact  jury,  Subject  to  the  Court  being  of  opinion  that  there  is 
evidence  on  which  the  jury  may  not  unreasonably  find  for 
the  plaintiff. 
The  Conrfc  The  Station  and  circumstances  of  the  defendant  and  the 
things  are  particulars  of  the  claim  being  first  ascertained,  it  is  then 
prima  facie  for  the   Court  to  Say  whether  the  things  supplied   are 

necessary.  .  n      •  i  •  ui       £    j    x      i 

prima  facie  such  as  a  jury  may  reasonably  find  to  be 
necessaries  for  a  person  in  the  defendant's  circumstances, 
or  "  whether  the  case  is  such  as  to  cast  on  the  plaintiff  the 
onus  of  proving  that  the  articles  are  within  the  exception 
[i.e.,  are  necessaries],  and  then  whether  there  is  any  suflfi- 
cient  evidence  to  satisfy  that  onus."  In  the  latter  case 
the  plaintiff  must  show  that  although  the  articles  would 
generally  not  be  necessary  for  a  person  in  the  defendant's 
position,  yet  there  exist  in  the  case  before  the  Court  special 
circumstances  that  make  them  necessary.  Thus  articles  of 
diet  which  are  prima  facie  mere  luxuries  may  become 
necessaries  if  prescribed  by  medical  advice  (/)).  It  is  said 
that  in  general  the  test  of  necessity  is  usefulness,  and  that 
nothing  can  be  a  necessary  which  cannot  possibly  be  useful : 
but  the  converse  does  not  hold,  for  a  useful  thing  may  be  of 
unreasonably  costly  fashion  or  material.  It  is  to  be  borne 
in  mind  that  the  question  is  not  whether  the  things  are 
such  that  a  person  of  the  defendant's  means  may  reasonably 
buy  and  pay  for  them,  but  whether  they  can  be  reasonably 
said  to  be  so  necessary  for  him  that,  though  an  infant,  he 
must  obtain  them  on  credit  rather  than  go  without.  For 
the  purpose  of  deciding  this  question  the  Court  will  take 
judicial  notice  of  the  ordinary  customs  and  usages  of 
society  {q). 
The  jury  If  the  Court  does  not  hold  that  there  is  no  evidence  on 
«<y8  if  which  the  supplies  in  question  may  reasonably  be  treated 
ill  fact       as  necessaries,  then  it  is  for  the  jury  to  say  whether  they 

necefsary. 


(ji)  See  Wharton  v.  Mackenzie 
(1844)  5  Q.  B.  606,  13  L.  J.  Q.  B. 
130,  and  per  Bramwell  B.   L.  R.  3. 


Ex.  at  p.  96 

(q)  L.  R.  4  Ex.  at  p.  40. 
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were  in  fact  necessaries  for  the  defendant  under  all  the 
circumstances  of  the  case. 

As  a  matter  of  common  sense  it  seems  relevant  to  this  Supply 
question  whether  the  defendant  was  or  was  not  already  gouree"'  *' 
sufficiently  provided  with  commodities  of  the  particular  ^"w  far 
description,  especially  when  we  bear  in  mind  that  this 
exceptional  liability  for  necessaries  is  admitted  in  the  in- 
terest not  of  the  seller  but  of  the  infant  buyer.     The 
weight   of  authority   is  strongly  in  favour  of  admitting 
evidence  to  this  effect  (?•).     On  the  whole  it  seems  that 
the  question  whether  goods  supplied  are  necessaries  is  a 
question  of  fact,  depending  (among  other  conditions)  on 
the  extent  to  which  the  party  is  already  supplied  with 
similar  goods;  that  if  they  are  necessary  the  tradesman  will 
not  be  the  less  entitled  to  recover  because  he  made  no 
inquiries  as  to  the  infant's  existing  supplies ;  but  that  on 
the  other  hand,  if  the  infant  is  already  so  well  supplied 
that  these  goods  are  in  truth  not  necessary,  the  tradesman's 
ignorance  of  that  fact  will  not  make  them  necessary,  and 
he  cannot  recover.     There  is  no  rule  of  law  casting  on  him 
a  positive  duty  to  make  inquiries,  but  he  omits  to  do  so  at 
his  peril  (»).    But  the  defendant  having  an  income  out  of 
which  he  might  keep  himself  supplied  with  necessaries 
for  ready  money  is  not  equivalent  to  his  being  actually 
supplied,  and  does  not  prevent  him  from  contracting  for 
necessaries  on  credit  (t). 

It  would  be  natural  for  juries,  if  not  warned  against  it,  Apparent 
to  fall  into  a  way  of  testing  the  necessary  character  of  ^^^^^^^^^ 
supplies,  not  so  much  by  what  the  means  and  position  of  material. 


(/•)  L.uyahaw  v.  Eaton  (1839)  7 
Scott,  183 ;  Poster  v.  Redgrave  (1866) 
L.  B.  4  Ex.  35,  n. ;  to  the  contrary, 
Ryder  v.  Wombwdl{1868)  L.  R.  3  Ex. 
90, 38  L.  J.  Ex.  8 ;  (the  point  was  left 
open  in  Ex.  Ch.,  L.  R.  4  Ex.  42) ; 
but  this  is  dissente'l  from  in  Barnes 
V.  Toye  (1884)  13  Q.  B.  D.  410,  and 
(by  members  of  the  C.  A.  sitting  as 
a  Divisional  Court)  Johnttone  v. 
Marls  (1887)  19  Q.  B.  D.  509,  57 


L.  J.  Q.  B.  6. 

(«)  See  Brayshaio  v.  Eaton  (1839) 
7  Scott,  183. 

(t)  Burghart  v.  HaR  (1839)  4  TVf. 
&  W.  727.  Contra  Mm-tara  v.  ITaU 
(1834)  6  Sim.  465.  The  doctrine  thore 
laid  down  seems  snperSiioua,  for  the 
supplies  there  claimed  for  (such  na 
209  pair  of  gloves  in  half  a  year) 
rould  not  have  betu  reasonably 
found  necessary  in  any  case. 
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the  buyer  actually  were,  as  by  what  they  appeared  to  be 
to  the  seller,  and  such  a  view  is  not  altogether  without 
countenance  from  authority  (u).  It  is  conceived,  however, 
that  the  knowledge  or  belief  of  the  tradesman  has  nothing 
to  do  with  the  question  whether  the  goods  are  necessary 
or  not.  It  may  be  said  that  the  question  for  the  Court 
will,  as  a  rule,  be  whether  r^rticles  of  the  general  class  or 
description  were  prima  facie  necessaries  for  the  defendant, 
and  the  question  for  the  jury  will  be  whether,  being  of  a 
general  class  or  description  allowed  by  the  Court  as  neces- 
sary, the  particular  items  were  of  a  kind  and  quality 
necessary  for  the  defendant,  having  regard  to  his  station 
and  circumstances.  For  instance,  it  would  be  for  the 
Court  to  say  whether  it  was  proper  for  the  defendant  to 
buy  a  watch  on  credit,  and  for  the  jury  to  say  whether  the 
particular  watch  was  such  a  one  as  he  could  reasonably 
afford.  But  this  will  not  hold  in  extreme  cases.  In 
Ryder  v.  Womhwell  (x)  the  Court  of  Exchequer  Chamber 
held,  reversing  the  judgment  of  the  majority  below  on  this 
point,  that  because  a  young  man  must  fasten  his  wrist- 
bands somehow  it  does  not  follow  that  a  jury  are  at  liberty 
to  find  a  pair  of  jewelled  solitaires  at  the  price  of  251.  to  be 
necessaries  even  for  a  young  man  of  good  fortune. 


What  the       Hitherto  we  have  spoken  of  a  tradesman   supplying 
cessaries  "  goods,  this  being  by  far  the  most  common  case.     But  the 

inoluues.        va-ncfa     nf    rtnaailtla    nnnfra/»fa     fn-r    "  nonooaapifto  "    jg    g^    mUCh 


"  nec^^ssaries  " 


range  of  possible  contracts  for 
wider  one.  "  It  is  clearly  agreed  by  all  the  books  that 
speak  of  this  matter  that  an  infant  may  bind  himself  to 
pay  for  his  necessary  meat,  drink,  apparel,  physic  [in- 
cluding, of  course,  fees  for  medical  attendance,  &c.,  as  well 
as  the  mere  price  of  medicines],  and  such  otaer  necessaries 
and  likewise  for  his  good  teaching  and  instruction,  whereby 


(m)  In  DaJton  v.  <?i6  (1839)  7 
Scott,  117,  much  weight  in  given  to 
tlif  upjutreiU  rank  and  circainstancea 


of  the  party. 

(x)  (1868)    L. 
L.  J.  Kx.  8. 


R.   4  Ex.    32,  38 
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he  may  profit  himself  afterwards"  (y.)  Thus  learning  a 
trade  may  be  a  necessary,  and  on  that  principle  an  infant's 
indenture  of  apprenticeship  has  been  said  to  be  binding  on 
him  (2).  The  preparation  of  a  settlement  containing 
proper  provisions  for  her  benefit  has  been  held  a  necessary 
for  which  a  minor  about  to  be  married  may  make  a  valid 
contract,  apart  from  any  question  as  to  the  validity  of  the 
settlement  itself  (a). 

A  more  remarkable  extension  of  the  definition  of  neces- 
saries is  to  be  found  in  the  case  of  Chappie  v.  Cooper  (6), 
where  an  infant  widow  was  sued  for  her  husband's  funeral 
expenses.  The  Court  held  that  decent  burial  may  be 
considered  a  necessary  for  every  man,  and  husband  and 
wife  being  in  law  the  same  person,  the  decent  burial  of  a 
deceased  husband  is  therefore  a  necessary  for  his  widow. 
It  would  )erhaps  have  been  better  to  adopt  the  broader 
ground  that  a  contract  entered  into  for  the  purpose  of 
performing  a  moral  and  social,  if  not  legal,  duty,  which  it 
would  have  been  scandalous  to  omit,  is  of  as  necessary  a 
character  as  any  contract  for  personal  service  or  purchase 
of  goods  for  personal  use. 

The  supply  of  necessaries  to  an  infant  creates  only  a 
liability  on  simple  contract,  and  it  cannot  be  made  the 
ground  of  any  different  kind  of  liability  (c).  Coke  says : 
"If  he  bind  himself  in  an  obligation  or  other  writing  with 
a  penalty  for  the  payment  of  any  of  these,  that  obligation 
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lity is  on 
simple 
contract 
only. 


{y)  Bac.  Abr.  Infancy  and  Age,  I. 
(4.  335).  And  see  Chappie  v.  Cooper 
(1844)  13  M.  &  W.  252,  13  L.  J. 
Ex.  286. 

(2)  Cocker  V.  Simmons  (1862)  7 
H.  &  N.  707,  31  L.  J.  M.  0.  138, 
per  Martin  B.  See,  however,  p. 
62,  supra, 

(a)  Helps  V.  Clayton  (1864)  1? 
C.  B.  N.  S.  553,  34  L.  J.  C.  P.  1, 
see  the  pleadings,  and  the  judgment 
of  the  Court  ad  fin. 

{b)  (1844)  13  M.  &  W.  252,  13 
L.  J.  Ex.  286. 

(c)   At  common  law  a  loan   of 


money  could  not  be  deemed  equiva- 
lent to  necessaries,  though  actually 
ppent  on  necessaries  :  Bac.  Abr.  4. 
356.  It  is  sugf^ested  by  my  Ameri- 
can editor,  Mr.  Wald,  that  the 
obligation  is  really  quasi  ex  con- 
tractu only.  In  one  American  case 
which  he  cites  it  has  been  held  that 
an  infant  is  bound  to  pay  for  neces- 
saries though  when  they  were  sup- 
plied be  waa  too  young  to  understand 
the  nature  of  a  contract ;  and  in 
several  others  that  his  duty  is  to 
pay,  not  the  price  expressly  pro- 
mised, but  the  reaBoua1>le  value. 
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shall  not  bind  him"  (d).    A  fortioH,  a  deed  given  by  an 

infan*  to  secure  the  repayment  of  money  advanced  to  buy 

necessaries  is  voidable  (e).     Such  is  also  the  common  law 

with  regard  to  negotiable  instruments  (/).     But  it  is  said 

that  a  bill  or  note  given  by  an  infant  to  a  creditor  for 

necessaries  may  be  valid  if  it  is  not  payable  to  order  or 

negotiable  (g). 

What  con-      There  are  some  particular  contracts  of  infants  valid  by 

infant  caa  custom.     By  custom  incident  to  the  tenure  of  gavelkind 

make  by     an  infant  may  sell  his  land  of  that  tenure  at  the  a^e  of 
ouBtom.       „ 

fifteen,  but  the  conveyance  must  be  by  feoffment,  and  is 

subject  to  other  restrictions  {h).  This,  however,  is  not  a 
full  capacity  of  contracting,  for  there  is  no  reason  to  sup- 
pose that  an  action  could  be  brought  against  the  infant  for 
a  breach  of  the  contract  for  sale,  or  specific  performance  of 
it  enforced. 

''Also  by  the  custom  of  London  an  infant  unmarried 
and  above  the  age  of  fourteen,  though  under  twenty-one, 
may  bind  himself  apprentice  to  a  freeman  o.*^  London  by 
indenture  with  proper  covenan  :s ;  which  covenants  by  the 
custom  of  London  shall  be  a?  binding  as  if  he  were  of  full 
age,"  and  may  be  sued  upon  in  the  superior  courts  as  well 
as  in  the  city  courts  (^). 
By  Btatute.  Infants,  or  their  guardians  in  their  names,  are  empowered 
by  statute  (11  Geo.  4  &  1  Wm.  4,  c  Qo,  ss.  10, 17)  to  grant 
renewals  of  leases,  and  make  leases  under  the  direction  of 
the  Court  of  Chancery,  and  in  like  manner  to  surrender 
leases  and  accept  new  leases  (s.  12)  {k).     And  by  a  later 


(rf)  Co.  Lit.  172  a,  cp.  4  T.  R. 
363. 

(e)  Martin  v.  GaJ^  (1876)  4  Ch. 
D.  428  ;  46  L.  J.  Ch.  84. 

(/)  Andso  of  accounts  stated, but 
these  are  now  absolutely  void,  a.'4 
well  as  loans  of  money  to  infants. 
iSvpra,  p.  60. 

((/)  Anon.  MS.  Fisher's  Dig.  ed. 
Me'wH,  jv.  448.  Cp.  Roile  Ab.  1. 
729,  pi.  7. 


on 


Gavelkind, 
Infancy,    B.    4, 


(A)  Robinson 
194. 

(t)  Bacon,    Ab, 
340. 

{k)  See  Dan.  Ch.  Pr.  2,  1917  ; 
Jie  Clark  (1866)  1  Ch.  292,  36  L.  J. 
Ch.  314  ;  Jie  Letchford  (1876)  2 
Ch.  D.  719  ;  46  L.  J.  Ch.  530.  (The 
provinionH  nn  to  renewals  of  leases 
txtt-nd  also  to  married  womfn.) 


fmm>  mmi 
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infant's  immunity  for  wrongs. 

Act  (18  &  19  Vict.  c.  43)  (l),  infants  may  with  the  sanction 
of  the  Court  make  valit?  marriage  settlements  of  both  real 
and  personal  property. 
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4.  Of  an  infant  8  immunity  as  to  vjrongs  connected  infant  net 

. , ,  ,         .  liable  fok* 

Willi  contract.  wrong 

An  infant  is  generally  no  less  liable  than  an  adult  for  where  the 

,  ,  .  .  ...  claioi  Id  in 

Wiong'j  committed  by  him,  subject  only  to  his  being  in  fact  BubBt»'>ce 
of  such  ago  and  discretion  that  he  can  have  a  wrongful  ^^^^] 
intention,  where  such  intention  is  material ;  but  he  cannot 
be  sued  for  a  wrong,  when  the  cause  of  action  is  in  sub- 
stance ex  contractu,  or  is  so  directly  connected  with  the 
contract  that  the  action  would  be  an  indirect  way  of 
enforcing  the  contract — which,  as  in  the  analogous  case  of 
married  women  (w),  the  law  does  not  allow.  Thus  it  was 
long  ago  held  that  an  infant  innkeeper  could  not  be  made 
liable  in  an  action  on  the  case  for  the  loss  of  his  guest's 
goods  {n).  There  is  another  old  case  reported  'n\  divers 
books  (o),  where  it  was  decided  that  an  action  of  deceit 
will  not  lie  upon  an  assertion  by  a  minor  that  he  is  of 
full  ago.  It  was  said  that  if  such  actions  were  allowed  all 
the  infants  in  England  would  be  ruined,  for  though  not 
bound  by  their  contracts,  they  would  be  made  liable  as  for 
tort ;  and  it  appears  in  Keble's  report  that  an  infant  had 
already  been  held  not  liable  for  representing  a  false  jewel 
not  belonging  to  him  as  a  diamond  and  his  own.  The 
rule  is  decidedly  laid  down  in  Jennings  v.  Riimlall  {p), 
where  it  was  sought  to  recover  damages  from  an  infant  for 


({)  This  Act  doea  not  affect 
covertareorany  disability  other  than 
infancy  :  Beaton  v.  SecUon  (1888)  13 
App.  Ca.  61, 57  L.  J.  Cn.  a61.  And 
qu.  whether  it  applies  to  port-uuptial 
tettlemeats. 

(to)  See  p.  78,  infra. 

(n)  KoUe  Ab.  1.  2,  Action  sur 
Case,  D.  3. 

(o)  Jokmon  V.  Pie  (1665)  Slil. 
258,  I  Lev.  169,  1  KeU  913,  fiillv 
cittd    l>y   Kh'^hC    Bruci   V.C.   in 


Stiketnan  v.  Dawton  (1847)  1  De  G. 
&  Sm.  113,  16  L.  J.  Ch.  205  ;  and 
sue  other  cases  collected  ib.  at  p. 
110,  whera  "the  case  mentioned  in 
Keble  "  is  that  which,  as  stated  in 
the  text,  occurs  in  his  report  of 
Johnton  V.  Pie. 

{p)  8  T.  R.  335.  It  is  also  te- 
cognized  in  Price  v.  Ilewett  (1852) 
8  £x.  146  (not  a  decision  on  ttie 
point). 
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apart  from 
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contract. 


Qu. 

whether 
liable  on 
contract 
implied  in 
law. 
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overriding  a  hired  mare.  But  if  an  infant's  wrongful  act, 
though  concerned  with  the  subject-matter  of  a  contract, 
and  such  that  but  for  the  contract  there  would  have  been 
no  opportunity  of  committing  it,  is  nevertheless  indepen- 
dent of  the  contract  in  the  sense  of  not  being  an  act  of  the 
kind  contemplated  by  it,  then  the  infant  is  liable.  The 
distinction  is  established  and  well  marked  by  a  modern 
case  where  an  infant  had  hired  a  horse  for  riding,  but  not 
for  jumping,  the  plaintiff  refusing  to  let  it  for  that 
purpose ;  the  defendant  allowed  his  companion  to  use  the 
horse  for  jumping,  whereby  it  was  injured  and  ult'mately 
died.  It  was  held  that  using  the  horse  in  this  manner, 
being  a  manner  positively  forbidden  by  the  contract,  was 
a  mere  trespass,  for  which  the  defendant  was  liable  (q). 

It  is  doubtful  whether  an  infant  can  be  made  liable 
quasi  ex  contractu  (as  for  money  received),  when  the  real 
cause  of  action  is  a  wrong  independent  of  contract ;  but 
since  the  Judicature  Acts  have  abolished  the  old  forms  of 
action,  the  question  seems  of  little  importance  (r). 


5.  Liability  in  equity  on  representation  of  full  age. 

y/hen  an  infant  has  induced  persons  to  deal  with  him 
by  falsely  representing  himself  as  of  full  age,  he  incurs  an 
obligation  in  equity,  which  however  in  the  case  of  a  con- 
tract is  not  an  obligation  to  perform  the  contract,  and  must 
but  only  to  be  carefully  distinguished  from  it  (s).     Indeed  it  is  not  a 


In  equity 
liable  and 
bound  by 
his  acts, 
&c.,  if  he 
represent 
himself  as 
of  full  age 


{q)  Burnard  v.  Haggis  (1863)  14 
C.  B.  N.  S.  45,  32  L.  J.  C.  P.  189. 
The  bailment  was  determfned,  as 
where  a  bailee  commits  theft  at 
common  law  by  "  breaking  bulk." 

(r)  The  liability  is  affirmed  by 
Mr.  Leake  (p.  546),  and  in  the 
iState  of  Veimont  (Blwell  v.  Martin, 
32  Vt.  217,  ap.  Cooley  on  Torts, 
112),  and  disputed  by  Mr.  Dicey 
(on  Parties,  284),  who  is  supported 
by  a  dictum  of  Willes  J.  assyming 
that  infancy  would  be  a  good  plea 
to  an  action  for  money  received, 
though  substantially  fuund^  on  n 


wrong.  Alton  v.  Midland  Ry.  Co. 
(1865)  19  C.  B.  N.  S.  at  p.  241 ;  34 
L.  J.  C.  P.  at  p.  297. 

(8)  Ace.  Bartlett  v.  Wells  (1862) 
1  P.  &  S.  836,  31  L.  J.  Q.  B.  57. 
Declaration  for  goods  sold,  &c. 
Plea,  infancy.  Equitable  replica- 
tion, that  the  contract  was  inauced 
by  defendant's  fraudulent  represen- 
tation that  he  was  of  age.  The 
replication  was  held  bad,  as  not 
meeting  the  defence,  but  only  show- 
ing a  distinct  equitable  right  colla- 
teral to  the  cause  of  action  sued 
upon. 


ipipm"" 
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infants;  false  representations  of  age. 
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contractual  obligation  at  all.     It  is  limited  to  the  extent  the  extent 
we  have  stated  above  (p.  53),  and  the  principle  on  which  advantage 
it  is  founded  is  often  expressed  in  the  form  :  "  An  infant  *''?'®|^'' 
shall  not  take  advantage  of  his  own  fraud."     A  review  of 
the  principal  cases  will  clearly  show  the  correct  doctrine. 
In  Clarke  v.  Cobley  (t)  the  defendant  being  a  minor  hpu 
given   his  bond  to  the  plaintiff  for  the  amount  of  two 
promissory  notes  made  by  the  defendant's  wife  before  the 
marriage,   which   notes   the  plaintiflf  delivered  up.     The 
plaintiff,  on  discovering  the  truth,  and  after  the  defendant 
came  of  age,  filed  his  bill  praying  that  the  defendant  might 
either  execute  a  new  bond,  pay  the  money,  or  deliver  back 
the  notes.     The  Court  ordered  the  defendant  to  give  back 
the  notes,  and  that  lie  should  not  plead  to  any  action 
brought  on  them  the  Statute  of  Limitation  or  any  other 
plea  which  he  could  not  have  pleaded  when  the  bond  was 
given;    but  refused  to  decree  payment  of  the   money, 
holding  that  it  could  do  no  more  than  take  care  that  the 
parties  were  restored  to  the  same  situation  in  which  they 
were  at  the  date  of  the  bond.     In  Lemprihre  v.  Lange,  a 
quite  recent  case,  it  was  held  that  an  infant  who  had 
obtained  the  lease  of  a  furnished  house  by  representing 
himself  of  full  age  could  not  be  made  liable  for  use  and 
occupation  (u).     Cory  v.  Oertcken  (x)  shows  that  when  an 
infant  by  falsely  representing  himself  to  be  of  full  age  has 
induced  trustees  to  pay  over  a  fund  to  him,  neither  he  nor 
his  representatives  can  afterwards  charge  the  trustees  with 
a  breach  of  trust  and  make  them  pay  again.     Overton  v. 
Banister  (y)  confirms  this :  it  was  there  held,  however, 
that  the  release  of  an  infant  cestui  que  trust  in  such  a  case 
is  binding  .n  him  only  to  the  extent  of  the  sum  actually 
received  by  him.     The  later  case  of  WHght  v.  Snowe  (s) 


(()  (1789)  2  Cox,  173.  It  muHt 
be  taken,  though  it  ia  not  dear  by 
the  report,  that  the  defendant 
ffllxely  represented    himaelf    as   of 

full  a^e. 


(«)  (1879)  12  Oh.  D.  675. 

(x)  (1816)  2  Madd.  40. 

(y)  (1844)  3  Ha.  503. 

^z)  (1848)  2  De  G.  &  Sm.  321. 
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Theie 
muflt  be  a 
positive 
repret>en- 
tatioii,  not 
mere  dissi- 
mulation : 
and  the 
othtr 

party  must 
be  in  fact 
misltd. 


seems  not  to  agree  with  this,  though  Overton  v.  Banister 
was  cited,  and  apparently  no  dissent  expressed.  There  a 
legatee  had  given  a  release  to  the  executrix,  representing 
himself  to  her  solicitor  as  of  full  age  ;  afterwards  he  sued 
for  an  account,  alleging  that  he  'vas  an  infant  at  the  date 
of  the  release.  The  infancy  was  not  sufficiently  proved, 
and  the  Court  would  not  direct  an  inquiry,  considering 
that  in  any  event  the  release  could  not  be  disturbed.  This 
appears  to  go  che  length  of  holding  the  doctrine  of  estoppel 
applicable  to  the  class  of  representations  in  question,  and 
if  that  be  the  effect  of  the  decision  its  correctness  may 
perhaps  be  doubted.  In  Stikernan  v.  Dawson  (a)  the  sub- 
ject of  infant's  liability  for  wrongs  in  general  is  discussed 
in  an  interesting  judgment  by  Knight  Bruce  V.-C.  and 
the  important  point  is  decided  that  in  order  to  establish 
this  equitable  liability  it  must  be  shown  that  the  infant 
actually  represented  himself  to  be  of  full  *.ge ;  it  i .  not 
enough  that  the  other  party  did  not  know  of  his  minority. 
And  as  there  must  be  an  actual  false  representation,  so  it 
has  been  more  lately  held  that  no  claim  for  restitution  can 
be  sustained  unless  the  representation  actually  misled  the 
person  to  whom  it  was  made.  No  relief  can  be  given  if 
the  party  was  not  in  fact  deceived,  but  knew  the  truth  at 
the  time ;  and  it  makes  no  difference  where  the  business 
was  actually  conducted  by  a  solicitor  or  agent  who  did  not 
know  (b). 


Proof  in 

bank- 

tuptoy. 


A  minor  cannot  be  adjudicated  a  bankrupt  in  the 
absence  of  an  express  representation  to  the  cred  itor  that  he 
was  of  full  age.  The  mere  fact  of  trading  cannot  be  taken 
as  a  constructive  representation  (c).  But  if  a  minor  has 
held  himself  <mt  as  an  adult,  and  so  traded  and  been  made 
bankrupt,  he  cannot  have  the  bankruptcy  annulled  on  the 


(a)  (1847)  1  De  G.  &  Sm.  90;  16  (c)  Ex  parte  Jonts  (1881)  18  Oh. 

L.  .T.  Ch.  205.  T>iv.  109  ;  50  L.  J.  Ch.  673,  over- 

(h)  Nelson  v.  Stoil-er  (1859)  4  De  niJing  Ex  parte  Lynch  (1876)  2  Ch. 

G  &  J.  458  ;  28  L.  J.  Ch.  751.  D.  227,  45  L.  J.  Bkcy.  48. 
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ground  of  his  infancy  (d) ;  and  a  loan  obtained  on  the  faith 
of  an  express  representation  that  he  is  of  full  age  is  a  claim 
provable  in  bankruptcy  (e). 

A  transaction  of  this  kind  cannot  stand  in  the  way  of  a  Butsubse 
subsequent  valid  contract  with  another  person  made  by  the  y^j^j , 


con- 


infant  after  he  has  come  of  '•ge ;  and  the  person  who  first  ^^  **'•* 
dealt  with  him  on  the  strength  of  his  representing  himself  prevails, 
as  of  age  acquires  no  right  to  interfere  with  the  perform- 
ance of  the  subsequent  contract  (/).    This  is  another  proof 
that  the  infant's  false  representation  gives  no  additional 
force  to  the  transaction  as  a  contract. 

It  was  also  held  in  the  case  referred  to  that,  assuming 
the  first  agreement  to  have  been  only  voidable,  it  was 
clearly  avoided  by  the  act  of  the  party  in  making  another 
contract  inconsistent  with  it  after  attaining  his  full  age. 
But  it  has  been  decided  in  Ireland  (as  we  have  seen)  that 
this  is  not  so  in  the  case  of  a  lease  granted  by  an  infant ; 
the  making  of  another  lease  of  the  same  property  to 
another  lessee  after  the  lessor  has  attained  full  age  is  not 
enough  to  avoid  the  first  lease  (</).  The  fact  that  an 
interest  in  property  and  a  right  of  possession  had  passed 
by  the  first  lease,  though  voidable,  seems  a  sufficient 
ground  for  the  distinction. 


II.  Married  Women.  Married 

women  can 
A  married  woman  is  capable  of  binding  herself  by  a  contract 

contract   only  "in  respect  of  and  to  the  extent  of  hergepar»te° 

separate  property  "  (h).     This  limited  capacity  is  created  Property. 

by  a  statute  founded  on  the  practice  of  the  Court  of  Chan-  mon^iaw 

eery,  which  for  more  than  a  century  had  protected  married  d»8»Wliky. 


(d)  Ex  paHe  Watson  (1809)  16 
Ves.  265,  Ex  parte  Bates  (1841)  2 
Mont.  D.  k  1).  337. 

(ff)  Ex  jmrte  Uniti/  Bank  (1858) 
3  De  G.  &  J.  63 ;  27  L.  J.  Bk.  33, 
Bee  ubservations  of  JeBsel  M.R. 
thereon,  18  Ch.  D.  at  p.  121. 


(/)  Inman  v.  Inman  (1873)  15 
Eq.  260. 

(fl)  Stator  V.  Brady  (1863)  14  Ir. 
C.  L.  61,  supra,  p.  66. 

{h)  Married  Women's  Property 
Act,  1882,  45  &  46  Vict.  c.  75,  «.  1. 
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women's  separate  interests  in  the  manner  to  be  presently 
mentioned.  Except  as  to  separate  property  the  old  com- 
mon law  rule  still  exists,  though  with  greatly  diminished 
importance.  That  rule  is  that  a  married  woman  cannot 
bind  herself  by  contract  at  all. 

If  she  attempts  to  do  so  "  it  is  altogether  void,  and  no 
action  will  lie  against  her  husband  or  herself  for  the  breach 
of  it "  (i)  And  the  same  consequence  follows  as  in  the 
case  of  infants,  namely,  that  although  a  married  woman  is 
answerable  for  wrongs  committed  by  her  during  the  cover- 
ture, including  frauds,  and  may  be  sued  for  them  jointly 
with  her  husband,  or  separately  if  she  survives  him,  yet 
she  cannot  be  sued  for  a  fraud  where  it  is  directly  con- 
nected with  a  contract  with  her,  and  is  the  means  of  effect- 
ing it  and  parcel  of  the  same  transaction,  e.g.,  where  the 
wife  has  obtained  advances  from  the  plaintiff  for  a  third 
party  by  means  of  her  guaranty,  falsely  representing  her- 
self as  sole  (i)  ;  but  it  is  doubtful  whether  this  extends  to 
all  cases  of  false  representation  by  which  credit  is  ob- 
tained (k).  For  the  same  reason — that  the  law  will  not 
allow  the  contract  to  be  indirectly  enforced — a  married 
woman  is  not  estopped  from  pleading  coverture  by  having 
described  herself  as  sui  iu7'is  (l). 

The  fact  that  a  married  woman  is  living  and  tradinsr 
apart  from  her  husband  does  not  enable  her  at  common 
law  to  contract  so  as  to  give  a  right  of  action  against  her- 
self alone  (m).  Nor  does  it  make  any  difference  if  she 
is  living  separate  from  her  husband  under  an  express 
agreement  for  separation,  as  no  agreement  between  hus- 
band and  wife  can  change  their  legal  capacities  and 
characters  (n). 


(i)  Per  Cur.  Fairhurst  v.  Liver- 
pool  Adelphi  Loan  Association  (1854) 
9  Ex.  422,  429,  23  L.  J.  Ex.  164. 

{k)  Wright  v.  Leonard  (1861)  11 
C.  B.  N.  S.  268,  30  L.  J.  C.  P.  366, 
where  the  Court  was  divided. 


(I)  Cannam  v.  Farmer  (1849)  3 
Ex.  698. 

(m)  vfayton  v.  Ad<m8  (1796)  6  T. 
E.  605. 

(»)  Marshal/,  v.  RiUton  (1800)  8 
T.  K.  545  ;  btm  Lord  Brougham's 
remarkB,  3  M.  k  K.  221. 
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owD,  if  she 
survive. 


But  "  a  manied  woman,  though  incapable  of  making  a  But  may 
contract,  is  capable  of  having  a  chose  in  action  conferred  contrac- 
upon  her,  which  will  survive  to  her  on  the  death  of  the  *"*^.  . 
husband,  unless  he  shall  have  interfered  by  doing  some  for  her 
act  to  reduce  it  into  possession":  thus  she  might,  before  j^^^g"  jf" 
the  Married  Women's  Property  Act,  buy  railway  stock,  h«  exercise 
and  become  entitled  to  sue  for  dividends  jointly  with  her  during  the 
husband  (o).    When  a  third  person  assents  to  hold  a  sum  cover'".™; 
of  money  at  the  wife's  disposal,  but  does  not  pay  it  over,  for  her 
this   is  conferring  on  her  a  chose  in  action  within  the 
meaning  of  the  rule  (^). 

During  the  joint  lives  of  the  husband  and  wife  the 
husband  is  entitled  iure  mariti  to  receive  any  sum  thus 
due ;  "  but  if  the  wife  dies  before  the  husband  has  received 
it,  the  husband,  although  his  beneficial  right  remains  the 
same,  must  in  order  to  receive  the  money  take  out  ad- 
ministration to  his  wife ;  and  if  he  dies  without  having 
done  so,  it  is  necessary  that  letters  of  administration  should 
be  taken  out  to  the  wife's  estate  (for  such  is  still  the  legal 
character  of  the  money),  but  the  wife's  administrator  is 
only  a  trustee  for  the  representative  of  the  husband  "  (q). 
Accordingly  the  Court  of  Probate  cannot  dispense  with 
the  double  administration,  even  where  the  same  person  is 
the  proper  representative  of  both  husband  and  wife,  and 
is  also  beneficially  exi  titled  (r). 

Inasmuch  as  according  to  the  view  established  by  modern  Cannot 

decisions  a  promise  to  pay  a  debt  barred  by  the  Statute  of  co"ert„re 

Limitation  operates  not  by  way  of  post-dating  the  original  renew de'  t 

contract  so  as  to  "  draw  down  the  promise "  then  made,  stirof  ^ 

but  as  a  new  contract  founded  on  the  subsisting  considera-  I'i'nita- 

^  tion. 


(o)  Per  Cur.  Dalton  v.  Midland 
Ry.  Co.  (1853)  13  C  B.  474,  22  L. 
J."  C.  P.  177.  Aud  sea  1  Wms. 
Siiund.  222,  228.  ^o  the  question 
what  amounts  t.i  reduction  into 
po88e88ion,  see  Williams  on  Exe- 
cutors, 1.  856  (7th  ed.),  Widyen/  v. 
Tepper  (1877)  5  Ch.  D.  516  ;  7  Ch. 
Piv.  423  ;  47  L.  J.  Ch.  550. 


ip)  Fleet  V.  Perrins  (1869)  L.  R. 
3  Q.  B.  536,  4  Q.  B.  500  ;  38  L.  J. 
Q.  B.  257. 

(q)  Pt-r  Lord  Westbury,  Partintj- 
ton  V.  Atty.-Gen.  (1869)  L.  R.  4  H. 
L.  100.  119. 

(r)  In  the  Goods  of  Hardinij 
(1872)  L.  R.  2  P.  &  t).  894. 
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tion,  a  married  woman's  genera.',  incapacity  to  contract 
prevents  such  a  promise,  if  made  by  her,  from  being 
effectual ;  and  where  before  the  marriage  she  became  a 
joint  debtor  with  another  person,  that  person's  acknow- 
ledgment after  the  marriage  is  also  ineffectual,  since  to 
bind  one's  joint  debtor  an  acknowledgment  must  be  such 
as  would  have  bound  him  if  made  by  himself  («), 

The  rules  of  lav;  concerning  a  wife's  power  to  bind  her 
husband  by  contract,  either  as  his  actual  or  ostensible 
agent  or,  in  some  special  circumstances,  by  a  peculiar 
authority  independent  of  agency,  do  not  fall  within  the 
province  of  this  work. 


Excep- 
tions : 
Qaeen 
Consort. 


Exceptions  at  common  law. — The  wife  of  the  King  of 
England  may  sue  and  be  sued  as  a  feme  sole  (Co.  Litt. 
133  a). 


Wife  of 
person 
uivilly 
dead. 


The  wife  of  a  per-^on  civilly  dead  may  sue  and  be  sued 
alone  (Ih.  132  b,  133  a).     The  cases  dwelt  on  by  Coke  are 
such  as  practically  cannot  occur  at  this  day,  and  it  seems 
that  the  only  persons  who  can  now  be  regarded  as  civilly 
dead  are  persons  convicted  of  felony,  and  not  lawfully  at 
large  under  any  licence  (t).    An  alien  enemy,  though  dis- 
abled from  suing,  is  not  civilly  dead,  and  his  wife  cannot 
sue  alone  on  a  contract  made  with  her  either  before  or 
during  coverture ;  so  that  while   he  is  an  alien  enemy 
neither  of  them  can  maintain  an  action  on  the  contract. 
The  remedy  may  thus  be  irrecoverably  lost  by  the  opera- 
tion of  the  Statute  of  Limitation,  but  this  inconvenience 
does  not  take  the  case  out  of  the  general  rule  (u).    This 


(s)  Pmam  V.  Foster  (1823)  1  B.  & 
C.  248  ;  1  Wms.  Saund.  172. 

{t)  Transportation  was  considered 
as  an  abjuration  of  the  realm,  whicli 
could  be  determined  only  by  an 
actual  return  after  the  sentence 
had  expired :  Carrol  v.  Blencow 
(1801)  4  Esp.  27.  The  analogy  to 
Coke's  '  Civil  Death '  is  discussed, 


arg.  in  Ex  parte  Pranks  (1831)  7 
Bing.  762. 

(m)  De  WaM  v.  Braune  (1856)  1 
H.  &  N.  178,  25  L.  J.  Ex.  343. 
Perhaps  it  maybe  doubted  whether 
'  civil  death  '  was  ever  really  ap- 
propriate as  a  term  of  art  in  English 
courts  except '  when  a  man  enlereth 
into  religion  \i,e.  a  religions  order 
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decision  does  not  expressly  overrule  any  earlier  authority 
(and  there  is  such  authority)  (x)  for  the  proposition  that 
she  may  be  sued  alone.  But  it  is  conceived  that  such 
must  be  the  result. 

It  appears  to  be  the  result  of  the  authorities  that  the  0'  »iien 

■■  ■  who  Has 

wife  of  an  alien  husband  who  has  never  been  in  England  left  the 
may  bind  herself  by  contract  if  she  purports  to  contract  '""8<1'>°> ' 
as  a  ferae  sole. 

*'  By  the  custom  of  London,  if  a  feme  covert^  the  wife  Custom  of 
of  a  freeman,  trades  by  herself  in  a  trade  with  which  her  to  married 


in  England]  and  is  professed ' :  in 
that  case  he  could  make  a  will  and 
appoint  executors  (who  might  be 
sued  as  such  for  his  debts,  F.  N.  B. 
121, 0.),  and  if  he  did  not,  his  goods 
could  be  administered  (Litt.  s.  200, 
Co.  Litt.  131  h).  Bracton,  how- 
ever, speaks  of  outlawry  (426  h)  as 
well  as  religious  profession  (301  h) 
as  mart  civilis,  A  person  under  the 
penalties  of  praemunire,  which  in- 
clude being  put  out  of  the  Queen's 
protection,  would,  I  suppose,  be  in 
the  same  plight  as  an  outlaw.  The 
Roman  mort  civUis  was  a  pure  legal 
fiction,  introduced  not  to  create 
disabilities,  but  to  obviate  the  in- 
convenient  results  of  disabilities 
otherwise  created,  (Sav.  Syst.  2. 
164.)  As  to  the  mort  citnle  of  modem 
French  law  (now  abolished  since 
1854),  see  ib.  151  sqq. 

(x)  Berry  v.  Duchess  of  Mazarine 
(1697)  1  Ld.  Raym.  147.  Lord 
Kenyon  twice  held  that  the  wife  of 
an  alien  who  has  left  the  kingdom 
for  some  time,  and  is  not  known  to 
have  any  intention  of  returning, 
may  be  sued  alone  on  contracts 
made  by  her  after  his  departure 
(Walford  v.  Duchess  de  Pienne,  2 
Esp.  554 ;  Franks  v.  same  defen- 
dant, ih.  587  ;  Dicey  on  Parties, 
296) ;  the  reason  being,  it  Sdems, 
that  in  the  case  of  an  alien  no 
animusrevertendi  could  be  presumed. 
But  in  a  third  action  against  the 
same  defendant  (the  husband  having 

P. 


in  the  mean  time  returned  to  Eng* 
land  and  gone  away  again)  Lord 
EUenborough  took  a  different  view 
and  nonsuited  the  plaintiff.  He 
thought  such  an  action  could  be 
maintained  only  when  the  hus- 
band had  never  been  in  the  king- 
dom (in  which  case  the  right  of 
action  had  already  been  upheld  by 
the  Court'  of  Common  Pleas  (De 
Oaillon  v.  L'Aigle  (1798)  1  Bos.  & 
P.  357) ;  here  the  husband  had 
lived  witji  his  wife  in  England,  and 
was  under  no  legal  disability  to 
rejoin  her.  The  Court  refused  a 
rule  to  set  aside  the  nonsuit.  (Kay 
V.  Duchess  de  Pienne  (1811)  3  Camp. 
123.)  In  a  more  modem  case, 
again,  the  Court  of  Exchequer 
thought  that  Lord  EUenborough 
had  conceded  too  much,  and  that 
such  an  action  was  in  no  case  main- 
tainable without  showing  that  on 
the  particular  occasion  the  wife 
actually  contracted  as  a  feme  sole. 
(Barden  v.  Keverberg  (1836)  2  M.  & 
W.  61,  6  L.  J.  Ex.  66.)  It  is  sub- 
mitted  that  as  to  the  former  point 
it  would  be  enough  to  show  that 
the  husband  never  had  an  English 
domidl,  or  at  all  events  that  he 
never  resided  in  England.  It  seems 
unreasonable  that  the  mere  fact  of 
his  having  at  some  time  been  in 
England  should  make  all  the  differ- 
ence. But  the  question  is  now  of 
little  interest. 
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woman 
'trading 
alone. 


Contracts 
with  hus- 
band as  to 
separa- 
tion, &c., 
may  be 
good. 


husband  does  not  intermeddle,  she  may  sue  and  be  sued 
as  a  feme  sole,  and  the  husband  shall  be  named  only  for 
conformity;  and  if  judgment  be  given  against  them,  she 
only  shall  be  taken  in  execution."  (Bacon,  Abr.  Customs 
of  London,  D.)  This  custom  applies  only  to  the  city 
courts  (y),  and  even  there  the  formal  joinder  of  the 
husband  is  indispensable.  But  if  acted  upon  in  those 
courts  it  may  be  pleaded  as  matter  of  defence  in  the 
superior  courts  (z),  though  they  do  not  otherwise  notice 
the  custom  (a). 

In  certain  exceptional  cases  in  which  the  wife  has  an 
adverse  interest  to  the  husband  she  is  not  incapable  of 
contracting  with  him.  Where  a  wife  had  instituted  a  suit 
for  divorce,  and  she  and  her  husband  had  agreed  to  refer 
the  matters  in  dispute  to  arbitration,  her  next  friend  not 
being  a  party  to  the  agreement,  the  House  of  Lords  held 
that  under  the  circumstances  of  the  case  she  might  be 
regarded  as  a  feme  sole,  that  the  agreement  was  not  in- 
valid, and  that  the  award  was  therefore  binding  (6). 

The  real  object  of  the  reference  and  award  in  this  case 
having  been  to  fix  the  terms  of  a  separation,  it  was  later 
held  that  the  Court  would  not  refuse  to  enforce  an  agree- 
ment to  execute  a  deed  of  separation  merely  because  it 
was  made  between  the  husband  and  wife  without  the  in- 
tervention of  a  trustee  (c).  In  the  simpler  case  of  an  agree- 
ment to  live  apart,  with  incidental  provisions  for  main- 
tenance, the  agreement  does  not  require  the  intervention 
of  a  trustee,  and  the  wife  (apart  from  the  Married  Women's 
Property  Act,  which  does  not  apply)  can  sue  the  husband 


{y)  Caudell  v.  Shaw  (1791)  4  T. 
R.  361. 

(z)  Beard  v.  Webb  (1800)  2  Bos. 
&  P.  93.  Since  the  Act  of  1882 
the  only  effect  of  the  custom,  if  any, 
seems  to  be  that  a  married  woman 
trading  in  the  City  of  London  may 
be  subject  to  greater  personal  lia* 
bility  than  elsewhere. 

(a)  CaudeU  v.  Shaw,  supra. 


(b)  Bateman  v.  Countess  of  Boss 
(1813)  1  Dow.  235. 

(c)  Vansittartv.  VanaUtart  (1858) 
4  K.  &  J.  62  ;  27  L.  J.  Ch.  222  ; 
but  the  agreement  not  enforceable 
for  other  reasons ;  affirmed  on 
appeal,  2  De  G.  &  J.  249  ;  27  L,  J, 
Ch.  289  ;  but  no  opinion  given  on 
this  point. 
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for  arrears  of  maintenance  due  under  it  (d).  It  does  not 
follow  that  in  such  transactions  a  married  woman  has  all 
the  powers  of  a /erne  80^.  She  has  only  those  which  the 
necessity  of  the  case  requires.  She  is  apparently  com- 
petent to  compromise  the  suit  with  her  husband  (e) :  but 
she  cannot,  as  a  term  of  the  compromise,  bind  her  real 
estate  (not  being  settled  to  her  separate  use)  without  the 
acknowledgment  required  by  the  Fines  and  Recoveries 
Act  (/).  ■    ^       . 

Statutory   exceptions  other  than   Married    Women's  statutor/ 

.  excep- 

Property  Act.  tions : 

By  the  Act  constituting  the  Court  for  Divorce  and  Judicial 
Matrimonial  Causes,  20  &  21  Vict.  c.  85,  a  wife  judicially  tS  and 
separated  from  her  husband  is  to  be  considered  whilst  so  pr"tectioa 
separated  as  a  feme  sole  for  the  purposes  of  {inter  alia) 
contract,  and  suing  and  being  sued  in  any  civil  proceeding 
(s.  26)  {g) ;  and  a  wife  deserted  by  her  husband  who  has 
obtained  a  protection  order  is  in  the  same  position  while 
the  desertion  continues  (s.  21).  This  section  is  so  worded 
as  when  taken  alone  to  countenance  the  supposition  that 
the  protection  order  relates  back  to  the  date  of  desertion. 
It  has  been  decided,  however,  that  it  does  not  enable  the 
wife  to  maintain  an  action  commenced  by  her  alone  before 
the  date  of  the  order  (h).  These  provisions  are  extended 
by  an  amending  Act  in  certain  particulars  not  material  to 
be  noticed  here  (21  &  22  Vict.  c.  108,  ss.  6-9) ;  and  third 
parties  are  indemnified  as  to  payments  to  the  wife,  and 
acts  done  by  her  with  their  permission,  under  an  order  or 


(d)  McGregor  v.  McGregor  <1888) 
21  Q.  B.  Div.  424  j  57  L.  J.  Q.  B. 
691. 

(c)  Roviley  v.  Rowley  (1866)  L.  R. 
2  Sc.  &  D.  63. 

(/)  CahUlv.  Cahm  (1883)  8  App. 
C».  420. 

{g)  The  same  conaequenoea  follow 
afortioriaa  »  diasolittUmot  marriage, 
though  there  is  no  express  enact- 
ment that  they  shall :   Wilkinson  v. 


Oihson  (1867)  4  Eq.  162  ;  86  L.  J. 
Ch.  646;  see  also,  as  to  the  divorced 
wife's  rights,  Wells  v.  Matbm  (1862)' 
31  Beav.  48 ;  81  L.  J.  Ch.  344  ; 
FUzgercdd  v.  Chapman  (1875)  1  Ch. 
D.  563  ;  45  L.  J.  Ch.  23;  BuHon  v. 
Sturgeon  (1876)  2  Ch.  Div.  318  ;  45 
L.  J.  Ch.  633. 

(h)  MidlandRy.  Co.  v.  Pye  (1861) 
10  0.  B.  N.  S.  179  ;  30  L.  J.  C.  P. 
814. 
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decree  which  is  afterwards  discharged  or  reversed  (s.  10). 
The  words  as  to  "  suing  and  being  sued  "  in  this  section 
are  not  confined  by  the  context  to  matters  of  property 
and  contract,  but  are  to  be  liberally  construed :  a  married 
woman  who  has  obtained  a  protection  order  mpy  sue  in 
her  own  name  for  a  libel  (^). 


estate. 


Equitable  In  the  last  century,  if  not  earlier,  the  Court  of  Chancery 
separate  recognized  and  sanctioned  the  practice  of  settling  property 
upon  married  women  to  be  enjoyed  by  them  for  their 
separate  use  and  free  of  the  husband's  interference  or 
control.  To  this  was  added,  towards  the  end  of  the  18th 
century,  the  curious  and  anomalous  device  of  settling 
property  in  trust  for  a  married  woman  "  without  power  of 
anticipation,"  so  that  she  cannot  deal  in  any  way  with  the 
income  until  it  is  actually  payable.  During  the  present 
century  a  doctrine  was  elaborated,  not  without  difficulty 
and  hesitation,  under  which  a  married  woman  having 
separate  property  at  her  disposal  (not  subject  to  the  pecu- 
liar restraint  just  mentioned)  might  bind  that  property, 
though  not  herself  personally,  by  transactions  in  the  nature 
of  contract.  Some  account  of  this  doctrine  is  given  for 
reference  in  the  Appendix.  The  authorities  which  estab- 
lished it  are  still  applicable,  as  regards  property  acquired 
by  a  married  woman  for  her  separate  use  before  January 
1,  1883,  to  transactions  before  that  date  on  which  any 
claim  in  respect  of  such  property  is  founded. 


The  Married  Women's  Property  Act. 

45  &  46         The  provirdons  of  the  Married  Women's  Property  Act, 

ot. C.7  .  1882^  are  8o  liuch  wider  that  they  may  be  described  as  a 

new  body  of  iaw,  consolidating  and  superseding  the  results 


(i)  Bamtden  v.  Brearley  (1876)  sion  before  the  date  of  the  order : 

L.  R.  10  Q.  B.  147  ;  44  L.  J.  Q.  B.  Re  Coward  d:  Adam's  Purchase  (1875) 

46.    She  can  give  a  valid  receipt  20  Eq.  179;  44  L.  J.  Ch.  384. 
for  a  legacy  not  reduced  into  posses- 
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of  mauy  cases  in  equity  as  well  as  the  previous  Acts  of 
1870  and  1874,  which  this  Act  repealed.  The  law,  as 
now  declared,  is  to  this  effect : 

Separate  property  is 

(i)  Property  acquired  by  any  married  woman  after 
January  1,  1883,  including  earnings  (k) : 

(ii)  Property  belonging  at  the  time  of  marriage  to  a 
woman  marrying  after  January  1,  1883  (l). 

Special  trusts  created  in  favour  of  a  married  woman  by 
will,  settlement  or  otherwise  are  not  affected  by  the 
Act  (m). 

Subject  to  any  settlement  (/i),  a  married  woman  can 
bind  herself  by  contract  "  in  respect  of  and  to  the  extent 
of  her  separate  property,"  and  can  sue  and  be  sued 
alone  (o). 

Damages  and  costs,  if  recovered  by  her,  become  her 
separate  property ;  if  against  her,  are  payable  out  of  her 
separate  property  and  not  otherwise  (p).  A  married 
woman  trading  alone  can  be  made  bankrupt  in  respect  of 
her  separate  property  (q). 

A  contract  made  by  a  married  woman 

(i)  Is  presumed  to  be  made  with  respect  to  and  to  bind 
her  separate  property  (r) : 


(k)  Ss.  5,  25.  Property  falling  into 
possession  since  the  Act  under  a 
title  acquired  before  it  is  not  in- 
cluded :  Reid  V.  Reid  (1886)  31 
Ch.  Div.  402. 

(/)  S.  2. 

(m)  S.  19,  which  "prevents  the 
previous  enactment  from  interfering 
with  any  settlement  which  would 
have  bound  the  property  if  the  Act 
had  not  passed "  :  Cotton  L.  J. 
Hancock  v.  Hancock  (1888)  38  Oh. 
Div.  78,  90,  57  L.  J.  Oh.  896. 

(»i)  See  Stonor's  Trusts  (1883)  24 
Ch.  D.  195;  52  L.  J.  Oh.  776. 
^  (o)  As  to  the  retrospective  opera- 
tion of  the  Act  with  regard  to  power 
to  sue  on  a  cause  independent  of 
con«;rart,  -ee    Weldon  v.    Winsloio 


(1884)  13  Q.  B.  Div.  784. 

ip)  S.  1,  sub-8.  2. 

iq)  S.  1,  sub-s.  6.  An  unexecuted 
general  power  of  appointment  is  not 
"  separate  property,"  and  a  married 
woman  cannot  be  compelled  to  exe- 
cute such  a  power  for  the  benefit 
of  her  creditors :  Ex  parte  Gilchrist 
(1886)  17  Q.  B.  Div.  621.  S.  19 
does  not  prevent  property  to  which 
she  is  entitled  under  a  settlement, 
without  restraint  on  anticipation, 
from  passing  to  the  trustee  in  bank- 
ruptcy :  Ex  parte  Boyd  (1888)  21 
Q.  B.  Div.  264,  57  L.  J.  Q.  B.  553. 

(}•)  Formerly  there  was  no  auch 
presumption  unless  she  was  living 
apart  from  her  husband.  See 
note  0. 


.-.'-.j  ^rwiS-'^iiay  .^J 
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(ii)  If  SO  made  and  binding,  binds  her  after-acquired 
*  separate  property  (s). 

A  married  woman's  separate  property  is  liable  for  her 
ante-nuptial  debts  and  obligations  (t).  She  cannot  avoid 
this  liability  by  settling  the  property  on  herself  without 
power  of  anticipation  (u).  As  to  women  married  before 
January  1,  1883,  such  liability  applies  only  to  separate 
property  acquired  by  them  under  the  Act  (t). 

The  Act  contains  other  provisions  as  to  the  title  to  stocks 
and  other  investments  registered  in  a  married  woman's 
name  either  solely  or  jointly  (cc),  the  effecting  of  life 
assurances  by  a  married  woman,  or  by  either  husband  or 
wife  for  the  benefit  of  the  family  (y),  procedure  for  the 
protection  of  separate  property  (z),  and  other  matters  which 
belong  more  to  the  law  of  Property  than  to  the  law  of 
Contract. 

It  is  not  expressly  stated  by  the  Act  whether  on  the 
termination  of  the  coverture  by  the  death  of  the  husband, 
or  by  divorce,  a  married  woman's  debts  contracted  during 
the  coverture  with  respect  to  her  separate  property  do  or 
not  become  her  personal  debts.  If  not,  the  only  remedy 
would  be  against  her  separate  property  which  existed  as 
such  during  the  coverture,  so  far  as  it  could  still  be  identi- 
fied and  followed.  It  can  hardly  have  been  intended  by 
the  legislature  that  a  creditor  should  be  the  worse  off  by 
his  debtor  acquiring  a  greater  legal  capacity.  Perhaps 
the  words  "  separate  property  "  are  large  enough,  though 
not  strictly  apt,  to  include  property  belonging  to  or 
acquired  by  a  woman  who  has  become  a  feme  sole. 

The  Act  does  not  remove  the  effects  of  a  restraint  on 
anticipation.    A  married  woman's  creditor  is  not  enabled 


(fl)  S.  1,  8ub-8B.  3,  4.  Formerly 
otherwise:  Pike\.  Fitzfj'ibhon  (1881) 
17  Ch.  Div.  454 ;  60  L.  J.  Ch.  394, 
And  TaovTy  it  has  been  Leld,  only 
when  she  haa  sepaiate  property  at 
the  date  of  the  contract:  Re  Shake- 
spear  (1885)  30  Ch.  D.  169.  Sed  pu. 

(t)  S.  13.    Tbis  liability  in  »%  leaet 


doubtfal  in  cases  not  under  the  Act : 
see  Appendix,  Note  C.  As  to  the 
Act  of  1870,  Axford  v.  Reid  (1889) 
22  Q.  R  Div.  648, 68  L.  J.  Q.  B.  230. 

(«)  S.  19. 

(x)  Ss.  6—10. 

iy)  S.  11. 

(z)  S.  12. 
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to  have  execution  or  any  incidental  remedies  against  pro- 
perty subject  to  such  restraint  (a). 

On  the  other  hand  it  does  not  exclude  such  equitable 
rights  and  remedies  against  a  married  woman's  separate 
estate  as  were  previously  recognized.  Where  a  married 
woman  carries  on  a  separate  business,  her  husband  can 
sue  her  for  advances,  made  during  the  coverture  for  the 
purposes  of  that  business  (6),  on  the  general  principle  that 
in  respect  of  her  separate  estate  she  is  trer  ted  as  a  feme  sole. 
And  it  may  still  be  possible  in  some  cases  not  within  the 
Act  to  enforce  a  married  woman's  contract  by  means  of 
the  equitable  doctrine  of  imperfect  exercise  of  a  power  (c). 

III.  Lunatics  and  Drunken  Persons. 

It  will  be  convenient  to  consider  these  ca,uses  of  dis-  Dronken- 
ability  together    since  in  our  modem  law  drunken  men  Luna^cy* 
(so  far  f»z  oneir  capacity  of  contracting  is  affected  at  all)  are 
on  the  same  footing  as  lunatics. 


First,  as  to  the  peculiar  and  exceptional  contract  of 
marriage.  The  marriage  of  a  lunatic  is  void,  and  there  is 
no  ground  for  requiring  a  less  degree  of  sanity  for  a  valid 
marriage  than  for  the  making  of  a  will  or  for  other  pur- 
poses (d).  Apart  from  this,  it  seems  to  have  been  always 
admitted,  on  the  one  hand  that  a  lunatic  is  incapable  of 
contracting  or  doing  other  acts  in  the  law  after  he  has 
been  found  lunatic  by  inquisition  and  while  the  commis- 
sion of  lunacy  is  in  force  (e) ;  and,  on  the  other  hand,  that 
a  lunatic  (not  so  found)  who  has  lucid  intervals  is  capable 
of  contracting  during  those  intervals  (/). 


Lunatic's 
marriage 
void. 


General 

law : 

Points 

always 

admitted  : 

lunatic's 

contract  in 

lucid 

interval 

good. 


{a)  Draycott  v,  Harrison  (1886) 
17  Q.  B.  D.  147. 

(h)  Butler  v,  Butler  (1885)  18 
Q.  B.  DIv.  374. 

(c)  See  per  Fry  L.J.  Fx  parte 
Qilchrut{\886)n  Q.  B.  Div.  at  p.  532. 

(d)  Hancock  v.  Peaty  (1867)  L. 
R.  1  P.  &  D.  386,  841 ;  86  L.  J. 
Mat.  57.    The  statute  15  Geo.  2,  o. 


30,  is  rep.  by  the  Stat.  Law  Revision 
Act,  1873. 

(c)  Beverley's  ca.  (1603)  4  Co.  Rep. 
123  6  ;  Bacon,  Abr.  Idiots  and  Lu- 
natics (F). 

(/)  Beverley's  ca. ;  Hall  v.  Warren 
(1804)  9  Ves.  605,  cp.  Selby  v.  Jack- 
son (1843)  6  Bear.  192;  13  L.  J. 
Bk.  249. 


■'■■r  'T^;<'V'*r-'!V"^^^'  ■■■v. 


88 


CAPACITY  OF  PARTIES. 


Liability  Jt  is  equally  settled  that  a  lunatic  or  his  estate  may  be 
saties,  Ac.  liable  qvAXsi  ex  contractu  for  necessaries  supplied  to  him 
in  good  faith  (g) ;  and  this  applies  to  all  expenses  neces- 
.  sarily  incurred  for  the  protection  of  his  person  or  estate, 
such  as  the  cost  of  the  proceedings  in  lunacy  (h).  But  it  is 
doubtful  whether  a  person  who  supplies  necessaries  to  a 
lunatic  knowing  him  to  be  such  can  have  an  action  against 
the  lunatic  as  on  a  contract  "  implied  in  law "  (i).  A 
husband  is  liable  for  necessaries  supplied  to  his  wife  while 
he  is  lunatic;  for  the  wife's  authority  to  pledge  his  credit 
for  necessaries  is  not  a  mere  agency,  but  springs  from  the 
relation  of  husband  and  wife  and  is  not  revoked  by  the 
husband's  insanity  (k).  In  the  same  way  drunkenness  or 
lunacy  would  be  no  answer  to  an  action  for  money  had  and 
received,  or  for  the  price  of  goods  furnished  to  a  drunken 
or  insane  man  and  kept  by  him  after  he  had  recovered  his 
reason :  in  this  last  case,  however,  his  conduct  in  keeping 
the  goods  would  be  evidence  of  a  new  contract  to  pay  for 
them  (Z). 

There  is  also  express  authority  (which  one  wo-  '  think 
hardly  necessary)  to  show  that  contracts  raade  by  a  man 
of  sound  mind  who  afterwards  becomes  lunatic  ai-e  not 
invalidated  by  the  lunacy  (m).  It  seems  that  an  agency  is 
determined  by  the  principal  becoming  insane,  except  as  to 
persons  who  deal  in  good  faith  with  the  agent  in  ignorance 
of  his  insanity  (n). 

On  the  general  principles  of  the  subject  widely  different 
theories  have  been  favoured  at  different  times. 

HiBtory  of      1.  According  to  Coke,  the  drunkenness  or  lunacy  of  the 


(g)  Bagtter  v.  Earl  of  Portsmouth 
(1826)  6  B  &  C.  170, 8.o.  more  fully, 
nom.  Baxter  v.  Earl  /*.,  7  D.  &:  B. 
614. 

(A)  WiUiams  t.  WenlwoHh  (1842) 
5  Beav.  325  ;  Stedman  v.  Bart,  Kay, 
607. 

(i)  Re  Weaver  (1882)  21  Ch.  Div. 
at  pp.  619,  620. 


(i)  Read  v.  L^ard  (1851)  6  i  v, 
636,  20  L.  J.  Ex.  309. 

{I)  Oore  V.  Oibton  (1845)  13M.& 
W.  623,  14  L.  J.  Ex.  151. 

(m)  Owen  v.  Davies,  I  Vea.  Sr. 
82. 

(n)  See  Drew  v.  Nunn  (1879)  4 
Q.  B.  Div.  661  ;  48  L.  J.  Q.  B.  691. 


LUNACY  AND  DRUNKENNESS. 


89 


party  is  no  ground  whatever  for  avoiding  the  contract.  ?P*°^*'Jf  *! 
For  "as  for  a  drunkard  who  is  voluntarius  daemon,  he  of  lunatic, 
hath  (as  hath  been  said)  no  privilege  thereby,  but  what  hurt  *  q^^l 
or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it."  Coke :  No 
(Co.  Litt.  247  a).    And  although  this  moral  reason  does  StSuy* 
not  exist  in  the  case  of  lunacy,  yet  the  lunatic  is  equally  hinwelf. 
bounO,  for  "  no  m^  of  full  age  shall  be  received  in  any 
plea  by  the  law  to  disable  his  own  person,  but  the  heir 
may  well  disable  the  person  of  the  ancestor  for  his  own 
advantage  in  such  case.''     (Litt.  s.  405  (o) ;  Co.  Litt.  2  h ; 
Beverley's  ca.  4  Rep.  123  6,  where,  however,  it  is  said  that 
even  the  heir  or  executor  could  not  avoid  matter  of  record, 
and  it  is  also  said  that  the  party  when  he  recovers  his 
memory  cannot  remember  what  he  did  when  he  was  non 
compos  ment\j.)    As  regards  drunkenness,  this  doctrine  is 
on  the  face   of  it  a  wholly  mistaken  application  of  a 
principle  which  is  properly  applicable  to  criminal  offences 
and  merely  wrongful  acts,  but  has  nothing  to  do  with 
liabilities  ex  contractu.    As  regards  lunacy,  it  is  a  merely 
frivolous  technicality.     However,  we  find  it  adopted  by 
Lord  Tenterden  as  late  as   1827,  though,  as  we  shall 
immediately  see,  it  had  long  before  that  time  been  ex- 
ploded by  other  judges  (p).    It  seems  at  least  doubtful 
whether  it  was  really  supported  by  the  authorities  Coke 
had  before  him.     At  any  rate  they  were  conflicting,  and 
Fitzherbert  (F.  ^l.  B.  202  d)  was  expressly  against  him, 
considering  the  case  of  an  infant  as  analogous^     Bracton, 
following    the    Institutes    (q),    said:     "Furiosus    autem 
stipulari  non  potest  nee  aliquod  negotium  agere,  quia  non 
intelligit  quid  agit "  (fol.  100  a,  cf.  165  6 ;  and  see  Fleta, 
3,3.    §§8,10.) 


(o)  The  text  of  Littleton  oonoems 
only  the  right  of  entry  after  a 
desceat,  but  Coke's  comment  is 
general,  and  Beverley's  case  was  on 
a  bond. 


(p)  Brovm  v.  JodreU  (1827)  3  C. 
&  P.  80. 

(7)  Inst.  3. 19,  8;  Gai.  3. 106.  For 
exposition  of  the  Roman  Law,  see 
Savigny,  Syst.  8.  88—86;  and  op. 
PotUer,  Obl.§§49— 61. 
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First 
modem 
theory  : 
Contract 
void  for 
absolute 
inca- 
pacity, or 
voidable 
for  fraud, 
according 
to  circum 
stances. 


2.  Another  theory  is  that  a  man  so  drunk  or  so  insane 
as  not  to  know  what  he  is  about  cannot  have  that  con- 
senting mind  which  is  indispensable  to  the  formation  of  a 
contract,  and  his  agreement  is  therefore  merely  void.  But 
if  his  mind  is  only  so  confused  or  weak  that  he  cannot  be 
said  not  to  know  what  he  is  about,  but  yet  is  incapable  of 
fully  understanding  the  terms  and  eflFect  of  his  contract, 
and  if  this  is  known  to  the  othtT  party,  then  he  may 
indeed  contract,  but  the  contract  will  be  voidable  at  his 
option,  on  the  ground  of  the  other  party's  fraud  in  taking 
advantage  of  his  weakness.  According  to  this  the  first 
class  of  cases  would  be  reckoned  with  others  in  which 
agreements  are  absolutely  void  for  want  of  real  consent  (as 
to  which  see  post,  Ch.  IX.)  and  the  second  would  come 
under  the  general  head  of  fraud. 

We  find  the  first  branch  of  this  opinion  decidedly  adopted 
in  common  law  practice  in  the  last  century  and  the  earlier 
part  of  this,  no  doubt  by  way  of  reaction  against  Coke's 
eiitravagant  dogmas.  Lunacy  was  held  admissible  as 
evidence  under  a  plea  of  non  est  factum,  i.e.  as  showing 
the  lunatic's  act  to  be  wholly  void  (r) ;  and  the  like  was 
said  of  drunkenness  (s).  Lord  Ellenborough  distinctly  laid 
down  that  when  the  existence  of  an  jreement  between 
the  parties  was  in  issue,  it  was  completely  negatived  by 
the  intoxication  of  one  party  at  the  time  of  making  the 
alleged  agreement ;  and  this  was  approved  by  the  Court 
of  King's  Bench  (t). 

The  same  view  is  to  be  found  in  the  modem  case  of 
Gore  V.  Gibson  (u),  where  however  it  was  not  material  to 
the  decision,  as  the  drunkenness  of  the  defendant  and  the 
plaintiff's  knowledge  of  it  were  specially  pleaded.     And 


(r)  Yatea  v.  £oen  (1739)  2  Str. 
1104. 

(a)  Buller,  N.  P.  172. 

(0  Pitt  V.  Smith  (1811)  3  Camp. 
33.  We  must  not  forget  the  ten- 
dency of  the  Oonrta  in  the  last 
century  and  the  early  part  of  this 
to  enlarge  a<i  much  as  possible  the 


scope  of  the  "  general  issue."  Lord 
Ellenborough's  doctrine  vvi  criti- 
cized, however,  as  early  as  1823 : 
see  the  reporter's  note  in  1  Bligh  at 
p.  161—2. 

(«)  (1845)  13  M.  &  W.  623, 14  L. 
J.  Ex.  161. 
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both  branches  of  the  doctrine  were  recognized  in  equity 
and  were  completely  stated  by  Sir  W.  Grant  (x). 

"  I  think  a  Court  of  Equity  ought  not  to  assist  a  person  to  get  rid  of  any 
agreement  or  deed  merely  upon  the  ground  of  his  having  been  intoxicated 
at  the  time :  I  say  merely  upon  that  ground  ;  as  if  there  waa  .  .  .  any 
unfair  advantage  made  of  his  situation  or  .  .  .  any  contrivance  or 
management  to  draw  him  into  drink,  ho  ^^'ght  be  a  proper  object  of  relief 
in  a  Court  of  Equity.  As  to  that  extreme  state  of  intoxication  that  deprives 
a  man  of  his  reason,  I  apprehend  that  even  at  law  it  would  invalidate  a 
deed  obtained  from  him  while  in  that  condition." 

This  doctrine  is  quite  intelligible,  and  in  principle  there  Justifiable 
is  nothing  to  be  said  against  it.    But  the  distinction  between  |^|.  ^^^ 
inability  to  understand  so  much  as  the  nature  of  a  trans-  conve- 
action  (which  would  make  it  wholly  void)  and  inability  to 
form  a  free  and  rational  judgment  of  its  effect  (which  if 
known  to  the  other  party  would  make  it  only  voidable)  is 
too  fine  and  doubtful  to  be  convenient  in  practice.     The 
confusion  of  mind  generally  produced  by  drunkenness  is 
exquisitely  described  by  Chaucer  in  the  Knight's  Tale : 

"  A  dronke  man  wot  well  he  hath  an  hous, 

But  he  not  [i.e.,  ne  wot]  which  the  righte  way  is  thider." 

Whether  in  any  particular  case  a  state  of  consciousness  of 
this  kind  does  or  does  not  amount  to  absolute  deprivation 
of  a  consenting  mind  for  the  purposes  of  contract  is  a 
question  which  it  would  be  probably  impracticable,  and 
certainly  undesirable,  for  a  court  of  justice  to  enter  upon. 
The  same  considerations  apply  with  almost  or  quite  the 
same  force  to  the  capacity  of  a  lunatic. 

The  reason  why  this  inconvenience  so  long  escaped  notice 
appears  to  be  that  in  the  greater  number  of  cases  it  is  not 


.  (x)  Cooke  V.  Clayworth  (1811)  18 
Ves.  12,  15.  The  references  to 
earlier  cases  are  purposely  omitted. 
He  also  said  that  a  Court  of  Equity 
ought  not  to  assist  a  person  who 
has  obtained  an  agreement  from 
another  in  a  state  of  intoxication  ; 
but  this  is  a  mere  dictum,  and  if  it 
mf  ang  that  intoxication  not  such  as 
to  prevent  the  party  fn^iu  under- 


standing the  effect  of  his  contract  is 
of  itself  a  sufficient  ground  for 
refusing  specific  performance,  it  is 
distinctly  contradicted  by  later 
decisions.  Liyhtfoot  v.  Heron  (18.39) 
3  Y.  &  0.  Ex.  586  ;  SImw  v.  Thack- 
ray  (1853)  1  Sm.  &  G.  537  (but 
with  some  hositation,  on  the  ground 
that  the  real  defendant  was  not  the 
vendor  but  a  subsequent  purcbawr). 
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necessary  to  decide  whether  the  agreement  was  originally 
void  or  only  voidable. 


Present 
theory ; 
Contract 
voidable  if 
the 

lonacy,&c., 
known  to 
other 
party. 

Molton  V. 
CamroQx. 


3.  The  opinion  which  has  now  prevailed  is  that  the 
contract  of  a  lunatic  or  drunken  man  who  by  reason  of 
lunacy  or  drunkenness  is  not  capable  of  understanding  its 
terms  or  forming  a  rational  judgment  of  its  eflfect  on  his 
interests  is  not  void  but  only  voidable  at  his  option :  and 
this  only  if  his  state  is  known  to  the  other  party. 

The  principle  was  established  by  the  judgment  of  the 
Exchequer  Chamber  in  Molton  v.  Camroux  (y).  The  action 
was  brought  by  administrators  to  recover  the  money  paid 
by  the  intestate  to  an  assurance  and  annuity  society  as  the 
price  of  two  annuities  determinable  with  his  life.  The 
intestate  was  of  unsound  mind  at  the  date  of  the  purchase, 
but  the  transactions  were  fair  and  in  the  ordinary  course 
of  business,  and  his  insanity  was  not  known  to  the  society. 
It  was  held  that  the  money  could  not  be  recovered  ;  the 
rule  being  laid  down  in  the  Exchequer  Chamber  in  these 
terms  :  "  The  modem  cases  show  that  when  that  state  of 
mind  [lunacy  or  drunkenness,  even  if  such  as  to  prevent 
a  man  from  knowing  what  he  is  about]  was  unknown  to 
the  other  contracting  party,  and  no  advantage  was  taken 
of  the  lunatic  [or  drunken  man],  the  defence  cannot  pre- 
vail, especially  where  the  contract  is  not  merely  executory 
but  executed  in  the  whole  or  in  part,  and  the  parties  can- 
not be  restored  altogether  to  their  original  positions." 

The  context  shows  that  the  statement  was  considered 
equally  applicable  to  lunacy  and  drunkenness,  and  the  law 
thus  stated  involves  though  it  does  not  expressly  enounce 
the  proposition  that  the  contract  of  a  lunatic  or  drunken 
man  is  not  void  but  at  most  voidable.  The  general  rules 
as  to  the  rescission  of  a  voidable  contract  are  then  applicable, 


(y)  (1848)  2  Ex.  487,  4  Ex.  17  ; 
18  L.  J.  Ex.  68,  356.  The  same 
principle  had  long  before  been  acted 
upon  in  eqnity,  but  without  deciding 


whether  there  was  a  contract  at 
law  :  Nidi  v.  Morley  (1804)  9  Vea. 
478. 
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and  among  others  the  rule  that  it  must  be  rescinded,  if  at 
all,  before  it  has  been  executed,  so  that  the  former  state  of 
things  cannot  be  restored :  which  is  the  point  actually 
decided.    The  decision  itself  has  been  fully  accepted  and 
acted  on  {z),  though  the  merely  voluntary  acts  of  a  lunatic, 
e.g.,  a  voluntary  disentailing  deed  (a  class  of  acts  with 
which  we  are  not  here  concerned)  remain  invalid  (a).    Ti\e  Develop- 
complete  judicial  interpretation  of  the  result  of  Molton  v.  the  doc- 
Camroux  was  given  in  Matthews  v.  Baxter  (6).    The  decla-  ^"t^t^ewa 
ration  was  for  breach  of  contract  in  not  completing  a  pur-  v.  Baxter, 
chase  :  plea,  that  at  the  time  of  making  the  alleged  con- 
tract the  defendant  was  so  drunk  as  to  be  incapable  of 
transacting  business  or  knowing  what  he  was  about,  as  the 
plaintiff  well  knew :  replication,  that  after  the  defendant 
became  sober  and  able  to  transact  business  he  ratified  and 
confirmed  the  contract.     As  a  merely  void  agreement  can- 
not be  ratified,  this  neatly  raised  the  question  whether  the 
contract  were  void  or  only  voidable :  the  Court  held  unani- 
mously (one  member  of  it  expressly  on  the  authority  of 
Molton  V.  Camroux)  that  it  was  only  voidable,  and  the 
replication  therefore  good. 

The  special  doctrine  of  our  Courts  with  regard  to  part- 
nership (which  is  a  continuing  contract)  is  quite  in  ac- 
cordance with  this  :  it  has  long  been  established  that  the 
insanity  of  a  partner  does  not  of  itself  operate  as  a  disso- 
lution of  the  partnership,  but  is  only  a  ground  for  dissolu- 
tion by  the  Court. 

The  law  may  be  said  then  on  the  whole  to  be  now  Statement 
settled  to  the  following  effect :  A  contract  made  by  a  no™  ^  ^ 
person  who  is  drunk  or  of  unsound  mind  so  as  to  be  in-  settled, 
capable  of  understanding  its  effect  is  voidable  at  that 
person's  option,  unless  the  other  contracting  party  did  not 


(z)  Beavan  v.  M'DonneU  (1854)  9 
Ex.  309  ;  23  L.  J.  Ex.  94  ;  Price  v. 
Berrington  (1850—1)  8  Mao.  &  G. 
486,  496,  revg.  s.  o.  7  Ha.  894; 
Elliot  V.  Lm  (1867)  7  D.  M.  G. 


475,  488,  26  L.  J.  Ch.  821. 

(o)  Elliot  V.  Ince,  sup. 

{b)  L.  B.  8  Ex.  132  (1873) ;  42 
L.  J.  Ex.  73. 
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Partial 

delusions 
compati- 
ble with 
capacity 
for  con- 
tracting. 


believe  and  had  not  reasonable  cause  to  believe  that  he 
was  drunk  or  of  unsound  mind. 

It  is  to  be  noted  that  the  existence  of  partial  delusions 
does  not  necessarily  amount  to  insanity  for  the  purposes  of 
this  rule.  The  judge  or  jury,  as  the  case  may  be,  must 
in  every  case  consider  the  practical  question  whether  the 
party  was  incompetent  to  manage  his  own  affairs  in  the 
matter  in  hand  (c). 


Disability 
of  con- 
victs. 


Alien 
enemies. 


Extension 
of  powers. 


Agency. 


IV.  Convicts,  etc. 

At  common  law  convicted  felons  (as  also  outlaws)  could 
not  sue,  but  remained  liable  to  be  sued,  on  contracts  made 
by  them  during  outlawry  or  conviction  (d).  Since  the 
Act  to  abolish  forfeitures  for  treason  and  felony,  convicts 
are  incapable  of  suing  or  making  any  contract,  except 
while  they  are  lawfully  at  large  under  any  licence  (e). 

Alien  enemies,  as  we  have  seen  above,  are  disabled  from 
suing  in  an  English  Court,  but  not  from  binding  them- 
selves by  contract  during  war  between  their  country  and 
England,  nor  from  enforcing  such  a  contract  after  the  war 
has  ceased  (/),  unless  meanwhile  the  right  of  acti(jn  has 
been  barred  by  the  Statute  of  Limitation. 

PART  II, 

We  now  come  to  the  extensions  by  special  institutions  of 
the  ordinary  power  of  making  contracts.  And  first  of  agency. 

I.  Agency. 

We  have  not  here  to  do  with  the  relations  created 
between  principal  and  agent  by  agency  regarded  as  a 
species  of  contract,  but  only  with  the  manner  in  which 
rights  and  duties  accrue  to  the  principal  through  the 
dealings  of  the  agent.     We  must  also  distinguish  cases 


(c)  Jenkins  v.  Morris  (1880)  14 
Ch.  Div.  674 ;  compare  remark  of 
Bramwell  L.J.  in  Drew  v.  Nunn 
(1879)  4  Q.  B.  Div.  at  p.  669  ;  48 
L.  J.  Q.  B.  591. 


(rf)  Dicey  on  Parties,  4. 

(c)  33  &  34  Vict.  c.  23,  as.  8,  30. 

if)  De  Wahl  v.  Braune  (1856)  1 
H.  ft  N.  178,  26  L.  J.  Ex.  343 : 
note  (u),  ante,  p.  80, 
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of  real  agency  from  those  where  the  agency  is  apparent 
only,  and  we  shall  further  notice,  for  the  sake  of  com- 
pleteness, the  position  of  the  true  or  apparent  agent  as 
regards  third  persons. 

A  person  who  contracts  or  professes  to  contract  on 
behalf  of  a  principal  may  be  in  any  one  of  the  following 
positions : 

1.  Agent  having  authority  (whether  at  the  time  or  by 
subsequent  ratification)  to  bind  his  principal. 

(A)  known  to  be  an  agent 

,  (a)   for  a  principal  named ; 
(/9)  for  a  principal  not  named. 

(B)  not  known  to  be  an  agent  (gr). 

2.  Holding  himself  out  as  agent,  but  not  having  autho- 
rity to  bind  his  principal. 

(A)  where  a  principal  is  named 

(a)  who  might  be  bound,  but  does  not  in  fact 

authorize  or  ratify  the  contract ; 
(/8)  who  in  law  cannot  be  bound. 

(B)  where  the  alleged  principal  is  not  named. 

1.  As  a  rule  an  agent  may  be  appointed  without  any  Authority 
special  formality ;   though  an  agent  to  execute  a  deed  1*4 Sti- 
raust  himself  be  appointed  by  deed,  and  in  certain  cases  *"*io?  *°<1 
the  appointment  is  required  by  the  Statute  of  Frauds  to  tion. 
be  in  writing.     Revocation  of  an  agent's  authority  takes 
place  either  by  the  principal's  actual  withdrawal  of  his 
will  to  be  represented  by  the  agent  (which  may  be  known 
either  by  express  declaration  or  by  conduct  manifesting 
the  same  intention)  or  by  his  dying  or  ceasing  to  be  sui 
iuris,  and  thus  becoming  incapable  of  continuing  it  (A). 
In  these  last  cases  the  authority  is  said  to  be  revoked  by 
the  act  of  the  law.    "  The  termination  of  the  authority  of 


(g)  Since  the  casea  of  Colder  v. 
Lobell,  Fleet  v.  Murton,  ud 
Hutchinson  v.  TatJiam  (see  following 
noteB;,  it  may  perhaps  be  oonsidered 
that  the  true  leading  distinction  is 


whether  the  agent  ia  imown  to  be 
an  agent  or  not,  rather  than  whether 
the  principal  is  named  or  not 

(h)  On  the  whole  anbject  see  at 
large  Story  on  Agency,  §  §  474,  sqq. 


£.^"iiti*^3iin*- 


06 


CAPACITY  OP  PARTIES. 


1.  Agent 
for  exist- 
ing prin- 
cipal. 


A.  Known 
to  be  an 
agent : 
contract 
with  prin- 
cipal ab 
initio, 
a.  Prin- 
cipal 
named  : 
agent 


an  agent  does  not,  so  far  as  regards  the  agent,  take  effect 
before  it  becomes  known  to  him,  or,  so  far  as  regards  third 
persons,  before  it  becomes  known  to  them"  (i).  It  is 
held  in  England,  but  anomalously,  that  this  rule  does  not 
apply  to  revocation  by  the  death  of  the  principal  (j).  It 
does  apply  in  the  case  of  the  principal  becoming  insane, 
and  it  may  perhaps  yet  be  decided  that  in  the  case  of 
death  the  principal's  estate  is  liable  to  the  other  party  for 
the  actual  loss  incurred  by  the  principal's  representation — 
which,  as  regards  him,  was  a  continuing  one  at  the  date  of 
the  contract — that  the  agent  was  authorized  (k). 

Authority  conferred  by  ratification  relates  back  to  the 
date  of  the  act  done  by  the  agent  (l). 

In  all  cases  where  there  is  an  authorized  agent  dealing 
on  behalf  of  a  real  principal,  the  intention  of  the  parties 
determines  whether  the  agent,  or  the  principal,  or  both, 
are  to  be  liable  on  the  contract  and  entitled  to  enforce  it. 
The  question  is  to  whom  credit  was  really  given  (m).  And 
the  general  rules  laid  down  on  the  subject  furnish  only 
provisional  answers,  which  may  be  displaced  (subject  to 
the  rules  as  to  admissibility  of  evidence)  by  proof  of  a 
contrary  intention. 

A.  When  the  agent  is  known  to  be  an  agent,  a  contract 
is  made,  and  knowingly  made,  by  the  other  party  with  the 
principal,  on  which  the  principal  is  the  proper  person  to 
sue  and  be  sued. 

And  when  the  principal  is  named  at  the  time,  then 
there  is  prima  facie  no  contract  with  the  agent:  but 
when  the  principal  is  not  named,  then  prima  facie  the 


(t)  I.  0.  A.  208,  cp.  Story  on 
Agency,  §  470  ;  Trueman  v.  Lodei' 
(1840)  11  A.  &;  B.  589. 

(j)  Blades  v.  Free  (1829)  9  B.  & 
0.  167.  Contra,  I.  C.  A.  a.  208 
(IIIuBt.  c'  Code  Nap.  2008,  2009, 
and  German  Commercial  Code,  a. 
54  ;  and  see  Kent,  Comm.  2.  646. 

(A)  Brew  v.  Nunn  (1879)  6  Q.  B. 


Div.  661 :  see  per  Brett  L.J.  at  p. 
668. 

(0  Bolton  Partners  t.  Lamhtrt 
(1889)  41  Gh.  Div.  295. 

(m)  Story  on  Agency,  §  §  279,  sqq. 
288.  Thomson  v.  Davenport  (1829) 
in  2  Sm.  L.  C.  ;  Calder  v.  Dobell 
(1871)  L.  R  6  C.  P.  486;  40 
L.  J.  O.  P.  224. 
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affent.  thouffh  known  to  be  an  agent,  does  bind  himself  P^^, 

°  ,  ,  ,     .  1    i         •       /o<»«  floes 

personally,  the  other  party  not  being  presumed  to  give  not  con- 
credit  exclusively  to  an  unknown  principal  (n).  pewon" 

But  when  the  agent  would  not  prima  facie  be  a  con-  /s.  Princi- 
tracting  party  in  person  he  may  become  so  in  various  J^nwd : 
ways.     Thus  he  is  personally  liable  if  he  expressly  under-  agent 
takes  to  be  so  (o):  such  an  undertaking  may  be  inferred /rtcic  do  s 
from  the  general  construction  of  a  contract  in  writing,  and  ?°°*'*°' 
is  always  inferred  when  the  agent  contracts  in  his  own  Evidence 
name  without  qualification  (p),  though  the  principal  is  not  traiy" 
the  less  also  liable,  whether  named  at  the  time  or  not  (q),  intention 
or  if  he  himself  has  an  interest  in  the  subject-matter  of ' 
the  contract,  as  in  the  case  of  an  auctioneer  (r).     And 
when  the  agent  is  dealing  in  goods  for  a  merchant  resident 
abroad,  it  is  held  on  the  ground  of  mercantile  usage  and 
convenience  that  without  evidence  of  express  authority  to 
that  effect  the  commission  agent  cannot  pledge  his  foreign 
constituent's  credit,  and  therefore  contracts  in  person  (s). 


(n)  Bnt  one  who  deals  with  an 
agent  known  to  be  such  cannot  set 
off  against  the  principal's  claim  a 
debt  due  to  bim  from  the  agent.  If 
he  has  employed  an  agent  on  his 
own  part,  that  agent's  knowledge  is 
for  this  pnrpose  treated  as  the  em- 
ployer's own  :  and  this  even  though 
the  knowledge  was  not  acquired  in 
the  course  of  the  particular  employ- 
ment :  Drester  v.  Norwood  (1863) 
Ex.  Ch.,  17  0.  B.  N.  S.  466,  34 
L.  J.  C.  P.  48,  revg.  s.  o.  14 
0.  B.  N.  S.  574,  32  L.  J.  C.  P.  201. 
Contra  I.  C.  A.  p.  229.  Qu.  by 
design  or  accident  ? 

(o)  Story  on  Agency,  §  269, 
Smith,  Merc.  Law,  158. 

(p)  See  Fairlie  v.  Fenton  (1870) 
L.  R.  5  Ex.  169 ;  39  L.  T.  Ex.  107; 
Paice  V.  Walker  (1870)  ib.  173,  39 
L.  J.  Ex.  109.  The  latter  case, 
however,  goes  too  far ;  see  note  y, 
next  page. 

(q)  Rigging  v.  Senior  (1841)  8 
M.  &  W.  834 :  the  law  there  laid 
down  goes  to  superadd  the  liability 
of  the  agent,  not  to  take  away  that 

P. 


of  the  priacipal.  Colder  v.  Dohell 
(1871)  L.  R.  6  C.  P.  486,  40 
L.  J.  C.  P.  224. 

(r)  2  Sm.  L.  C.  399.  As  to  an 
auctioneer's  personal  liability  for 
non-delivery  to  a  purchaser  of  goods 
bought  at  the  auction,  Woolfe  v. 
Home  (1877)  2  Q.  B.  D.  355  ;  46 
L.  J.  Q.  B.  534,  New  Zealand  Land 
Co.  V.  Waiion  (18ai)  7  Q.  B.  Div. 
874,  50  L.  J.  Q.  B.  433. 

(a)  Armstrong  v.  Stokes  (1872) 
L.  R.  7  Q.  B.  598, 605,  Ace.  Elbinger 
Actien-Oesellschaft  v.  Claye  (1873) 
L.  K.  8  Q.  B.  313,  41  L.  J.  Q.  B. 
253,  showing  that  the  foreign  prin- 
cipal cannot  sue  on  the  contract : 
ffiUton  V.  BvMoch  (1873)  (affirmed 
on  another  point,  0  ib.  473 ;  43 
L.  J.  Q.  B.  211),  i6.  331,  affirmed  in 
Ex.  Ch.  9  Q.  B.  572,  that  he  cannot 
be  sued  :  Ne^o  Zealand  Land  Co.  v. 
TTotoon  (1881)  7  Q.  B.  D.  374:  50 
L.  J.  Q.  B.  433.  In  Maspons  y 
Bermano  v.  Mildred  (1883)  9 
Q.  B.  Div.  530,  53  L.  J.  Q.  B.  33, 
the  Couit  of  Appeal  reiused  to 
extend  this  doctrine  to  a  case  where 
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deed  of 
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When  a  deed  is  executed  by  an  agent  as  such  but  purports 
to  be  the  deed  of  the  agent  and  not  of  the  principal,  then 
the  principal  cannot  sue  or  be  sued  upon  it  at  law,  by 
reason  of  the  technical  rule  that  those  persons  only  can  sue 
or  be  sued  upon  an  indenture  who  are  named  or  described 
in  it  as  parties  (t).  And  it  is  also  held  that  a  party  who 
takes  a  deed  under  seal  from  an  agent  in  the  agent's  own 
name  elects  to  charge  the  agent  alone  (u).  A  similar  rule 
has  been  supposed  to  exist  as  to  negotiable  instruments : 
but  modern  decisions  seem  to  show  that  when  an  agent  is 
in  a  position  to  accept  bills  so  as  to  bind  his  principal,  the 
principal  is  liable  though  the  agent  signs  not  in  the 
principal's  name  but  in  his  own,  or,  it  would  appear,  in  any 
other  name.  It  is  the  same  as  if  the  principal  had  signed 
a  wrong  name  with  his  own  hand  (x). 


*.■■ 


Evidence 
of  con- 
t  ary  _ 
intention 
(/3). 


^^-i. 


Again,  an  agent  who  would  otherwise  be  liable  on  the 
contract  made  by  him  may  exempt  himself  from  liability 
by  contracting  in  such  a  form  as  makes  it  appear  on  the 
face  of  the  contract  that  he  is  contracting  as  agent  only 
and  not  for  himself  as  principal  (y) :  b'  even  then  he 
may  be  treated  as  a  contracting   par<  d   personally 

bound  as  well  as   his  principal   by  the   custom   of  the 


the  commission  agent  as  well  as  the 
principal  was  foreign  ;  the  decision 
was  afRrmed  in  H.  L.,  8  App,  Ca. 
874,  but  this  point  not  discussed. 

(<)  Lord  Southampton  v.  Brown 
(1827)  6  B.  &  C.  718  ;  Beckham  v. 
Drake  (1841)  9  M  &  W,  at  p.  95, 
affirmed  sub  nom  Drake  v.  Beck- 
ham, 11  ih.  315  ;  12  L.  J  Fx.  486. 

(m)  Pickering's  claim  (1^71)  6 
Ch.  625. 

(aj)  Lindas  v.  BradweJl  (1848)  5 
C.  B.  583,  17  L.  J.  C.  P.  123.  Cp. 
Ednnrids  v.  Bushell  (1865)  L.  R.  1 
Q.  n.  97  ;  35  L.  J.  Q  B.  20. 

{'/)  Wijrds  in  the  body  of  a  docu- 
ment which  amount  to  a  personal 
cont  act  by  the  ageut  are  not  de- 
pr  V  .(1  of  their  eflfect  by  a  quali6ed 


signature :  Lennard  v.  Rcibinson 
(1855)  5  E.  &  B.  125,  24  L.  J.  Q.  B. 
275  ;  Ilutcheson  v.  iaton  (1884)  13 
Q.  B.  Biv.  861,  see  per  Brett  M.  R. 
at  p.  865  ;  and  the  description  of 
him  as  agent  in  th^  body  of  the 
document  may  under  special  circum- 
stances nob  be  enough  to  make  him 
Fafe,  Paice  v.  Walker  (1870)  L.R. 
5  Ex.  173,  39  L.  J.  Ex.  109 ;  see 
the  remarks  on  tba''-  case  in  Gadd  t. 
Bought- n  (1876)  1  Ex.  Div.  357  ; 
46  L.  J.  Ex.  71i  «hiuh  decides  that 
a  contract  "  on  account  of "  a  numed 
principal  conclusively  di  charges  the 
agent.  Paice  v.  Walker  is  nearly 
but  not  quite  overruled  :  see  Uouijh 
V.  Mamatios  (1879)  4  Ex.  P.  104, 
48  L.  J.  Ex.  398. 
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particular  trade  in  which  he  is  dealing  (z).  Or  he  may 
limit  his  liability  by  special  stipulations,  e.g.  when  a 
charter-party  is  executed  by  an  agent  for  an  unnamed 
freighter,  and  the  agent's  signature  is  unqualified,  but  the 
charter-party  contains  a  clause  providing  that  the  agent's 
responsibility  shall  cease  as  soon  as  the  cargo  is  shipped  (a). 

It  is  also  a  rule  that  an  agent  for  a  government  is  not 
personally  a  party  to  a  contract  made  by  him  on  behalf  of 
that  government  by  reason  merely  of  having  made  the 
contract  in  his  own  name  (b).  In  some  cases  the  agent, 
though  -prmia  facie  not  a  party  to  the  contract  as  agent, 
can  yet  sue  or  be  sued  as  principal  on  a  contract  which  he 
has  made  as  agent.  These  will  be  mentioned  under 
another  head  of  this  subject  (c). 

Where  an  undertaking  is  given  in  general  terms,  no 
promisee  being  named,  to  a  person  who  obviously  cannot 
be  a  principal  in  the  matter,  it  may  be  inferred  as  a  fact 
from  the  circumstances  that  some  other  person  interested 
is  the  real  unnamed  principal,  and  that  person  may  re- 
cover on  the  contract  {d). 


B.  When  a  party  contracts  with  an  agent  whom  he  does  B.  Agent 
not  know   to  be  an  agent,  the  undisclosed  principal  isJ^beTn*" 
generally  bound  by  the  contract  and  entitled  to  enforce  it,  agend- 
as well  as  the  agent  with  vvrhom  the  contract  is  made  in  there  i* 
the  first  instance  (e). 


contract 
with  the 


(2)  Humfrey  v.  Dale  (1857)  7  E. 
^  B.  266,  E.  B.  &  E.  1004,  26 
L.  J.  Q.  B.  137 ;  Fket  v.  Murton 
(1871)  L.   R.  7  Q.   B.  126,  129 ; 

41  L.  J.  Q.  B.  49  ;  Hutckimon  v. 
Tatham  (1873)  L.  R.  8  C.  P.  482, 

42  L.  J.  C.  P.  260  ;  Pike  v.  Ongley 
(1887)  18  Q.  B.  Div.  708.  On  the 
general  question  of  the  construction 
of  contracts  made  by  brokers  for 
their  principals  see  Southwell  v, 
Bowditch  (1876)  1  C.  P.  Div.  374  ; 
45  L.  J.  C.  P.  374,  630. 

(a)  Oghahy  v.  Yglesias  (1858) 
E.  B.  &  E.  930,  27  L.  J.  Q.  B.  356; 
Cvrr  V.  Jackson  (1852)  7  Bx.  382  ; 


21  L.  J.  Ex.  137 

(b)  Macbeathv.Haldimand  (1786) 
1  T.  K.  172,  cp.  ib.  674  ;  OicUey  v. 
Lord  Palmerston  (1822)  3  Bro.  & 
Bing.  275  ;  Story  on  Agency,  §  302, 
sqq. 

(c)  Infra,  pp.  106,  108. 

(d)  Weidner  v.  Boggett  (1876)  1 
CP.  D.  533. 

(e)  The  rule  is  not  excluded  by 
the  contract  being  in  writing  (not 
under  seal)  and  signed  by  the  agent 
in  hin  own  name :  Beckham  v.  Brake 
(1841)  9  &f .  &  W.  at  p.  91.  See  p. 
98,  supra. 

H   2 


"sppp^fPPPPIiPPPniPWPIPipiWBP'lBP' 


100 


CAPACITY  OF  PARTIES. 


undis- 
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Excep* 

tioDB. 


Limita- 
tions  of 
the  rule 
when  it 
applies. 
As  to 
rights  of 
principal 


But  the  limitations  of  this  rule  are  important.  In  +he 
first  place,  it  does  not  apply  where  an  agent  for  an 
undisclosed  principal  contracts  in  such  terms  as  import 
that  he  is  the  real  and  only  principal.  There  the  principal 
cannot  afterwards  sue  on  the  contract  (/).  Much  less,  of 
course,  could  he  do  so  if  the  nature  of  the  contract  itself 
(for  instance,  partnership)  were  inconsistent  with  a  prin- 
cipal unknown  at  the  time  taking  the  place  of  the  apparent 
contracting  party.  Likewise,  "  if  the  principal  represents 
the  agent  as  principal  he  is  hound  by  that  representation. 
So  if  he  stands  by  and  allows  a  thiid  peraon  innocently  to 
treat  with  the  agent  as  principal  he  cannot  afterwards 
turn  round  and  sue  him  in  his  own  name  "  (g). 

Again,  in  the  cases  to  which  the  rule  does  apply,  the 
rights  of  both  the  undisclosed  principal  and  the  other  con- 
tracting party  are  qualified  as  follows : 

The  principal  "  must  take  the  contract  subject  to  all 
equities  in  the  same  way  as  if  the  agent  were  the  sole 
principal "  (h).  Accordingly  if  the  principal  sues  on  the 
contract  the  other  party  may  avail  himself  of  smy  defence 
which  would  have  been  good  against  the  agent  (i)  :  thus 
a  purchaser  of  goods  through  a  factor  may  set  off  a  claim 
against  the  factor  in  an  action  by  the  factor's  principal  for 
the  price  of  the  goods  (k).  "  Where  a  contract  is  made 
by   an  agent  for  an  undisclosed  principal,  the  principal 


(/)  ffumhle  V.  Hunter  (1848)  12 
Q.  B.  31(',  17  L.  J.  Q.  B.  350. 

(flf)  Ferrand  v.  Biaehofftheim 
(1858)  4  C.  B  N.  S.  710,  716,  27 
L.  J.  0.  P.  302. 

(A)  Story  on  Agency,  §  420  ;  p«r 
Parke,  B.  Beckham  v.  Drake  (1841)9 
M.  &  W.  at  p.  98.  see  p.  supra. 

(i)  If  the  agent  sues  in  his  own 
name  the  other  party  cannot  set  off 
a  debt  due  from  the  principal  whom 
he  has  in  the  meantime  discovered, 
there  being  no  mutual  debt  vrithin 
the  statute  of  set-off  ;  Isberg  v. 
Bowden  (1863)  8  Ex.  852,  22 
L  J.  Ex.  322.  Under  the  Judi- 
cature Acts,  however,  he  can  make 


the  prindpal  a  party  to  the  action 
Lj  counter-claim  and  have  the  whole 
matter  disposed  of. 

{k)  Rabone  v.  WiUiatna  (1785) 
7  T.  Fc.  360,  n. ;  Sinu  v.  Bond  (1833) 
6  B.  ft  Ad.  i>93.  Per  Cur.,  Isberg 
V.  Bowden^  8  Ex.  at  p.  869.  It  does 
not  matter  whether  the  factor  is  or 
is  not  actually  authorised  by  biu 
principal  to  sell  in  bis  own  name 
without  disclot-ing  the  agency :  Ex 
paHe  Dixon  (1876)  4  Ch.  Div.  133  ; 
46  :^  J.  Fk.  20,  nor  what 
restrictions  may,  as  between  hhnself 
and  the  principal,  be  imposed  on 
him  as  to  the  price  he  is  to  sell  at : 
Stevens  v.  BiUer,  25  Oh.  Div.  81. 
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may  enforce  performance  of  it,  subject  to  this  qualification, 
that  the  person  who  deals  with  the  agent  shall  be  put  in 
the  same  position  as  if  he  had  been  dealing  ivith  the  real 
principal,  and  consequently  he  is  to  have  tue  same  right 
of  set-off  which  he  would  have  had  against  the'  agent"  {I). 
And  his  claim  to  be  allowed  such  set-off  is  not  effectually 
met  by  the  reply  that  when  he  dealt  with  the  agent  he 
had  the  means  of  knowing  that  he  was  only  an  agent. 
The  existence  of  means  of  knowledge  is  not  material 
except  as  evidence  of  actual  knowledge  (m).  On  the 
other  hand  this  equity  against  an  undisclosed  principal 
depends  (so  the  House  of  Lords  has  held)  on  the  third 
person's  actual  belief  that  ne  was  dealing  with  a  principal 
in  that  particular  transaction.  Mere  absence  of  knowledge 
or  belief  whether  the  agent  is  dealing  as  an  agent  or  on 
his  own  account  is  not  enough  (n). 

It  has  been  said  that  conversely  the  right  of  the  other  Ab  to 
contracting  party  to  hold  the  principal  liable  is  subject  to  Jj^  ^^j,"  ^ 
the  qualification  that  the  state  of  the  account  between  pa^y. 
the  principal  and  the  agent  must  not  be  altered  to  the 
prejudice  of  the  principal.     But  this  doctrine  has  been 
disapproved  by  the  Court  of  Appeal  as  going  too  far.    The 
principal  is  discharged  as  against  the  other  party  by  pay- 
ment to  his  own  agent  only  if  that  party  has  by  his  conduct 
led  the  principal  to  believe  that  he  has  settled  with  the 
agent,  or,  perhaps,  if  the  principal  has  in  good  faith  paid 
the  agent  at  a  time  when  the  other  party  still  gave  credit. 
to  the  agent   alone,   and   would    naturally,    from    some 
peculiar  character  of  the  business  or  otherwise,  be  supposed 
by  the  principal  to  do  so  (o). 


{I)  Per  WilleB  J.  Dres/er  v.  NoV' 
wood  (1863)  14  C.  B.  N.  8.  574, 689, 
;J2  L  J.  0.  p.  201,  205.  The  re- 
venal  of  this  cane  in  the  Ex.  Ch.  17 
0.  B.  N.  S.  406,  34  L.  J.  0.  P.  48, 
does  not  affect  thia  statement  of  the 
general  law. 

(m)  Bitrriet  v.   Im^terial  Ottoman 


Bank  (1873)  L.  R.  9  C.  P  88  ;  43 
1a  J.  O.  P.  3. 

(n)  Cookt.  v.  Eahflh}!  (1887)  12 
App.  Ga.  271 .  It  is  uaelew  to  criticize 
the  deciflion  in  England :  but  see 
Ti.  Q.  R  iU.  358. 

(o)  Irvine  v.  Watmn  (1880)  5 
Q.  B.  Dlv.  414,  49  L.  J.    Q.    15. 
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Again,  the  other  party  may  choose  to  give  credit  to  the 
agent  exclusively  after  discovering  the  principal,  and  in 
that  case  he  cannot  afterwards  hold  the  principal  liable  ; 
land  statements  or  conduct  of  the  party  which  lead  the 
principal  to  believe  that  the  agent  only  will  be  held  liable, 
and  on  the  faith  of  which  the  principal  acts,  will  have  the 
same  result  (/>).  And  though  the  party  may  elect  to  sue 
the  principal,  yet  he  must  make  such  election  within  a 
reasonable  time  after  discovering  him  (q).  When  it  is 
said  that  he  has  a  right  of  election,  this  means  that  he 
may  sue  either  the  principal  or  the  agent,  or  may  com- 
nJence  proceedings  against  both,  but  may  only  sue  one  of 
them  to  judgment  ;  and  a  judgment  obtained  against  one, 
though  unsatisfied,  is  a  bar  to  an  action  against  the  other 
It  was  decided  in  Priestley  v.  Femie  (r)  that  such  is  the 
rule  as  to  principal  ai^d  agent  in  general,  and  that  there  is 
no  exception  in  the  case  of  a  shipowner  and  freighter, 
which  was  the  case  before  the  Court. 

The  mere  commencement  of  proceedings  against  the 
agent  or  his  estate  after  the  principal  is  discovered,  although 
it  may  possibly  be  evidence  of  an  election  to  charge  the 
agent  only,  does  not  amount  to  an  election  in  point  of 
law  (s). 

2.  We  have  now  to  point  out  the  results  which  follow 
agent  not  when  a  man  professes  to  make  a  contract  as  agent,  but 
****^8f       is  in  tnith  not    an    agent,   that   is,    has   no   responsible 
principal. 

We  may  put  out  of  consideration  all  cases  in  which  the 
professed  agent  is  on  the  face  of  the  contract  personally 


a.  Fro* 

feMed 


631,  which  seems  on  thin  point  to 
redul  e  the  authority  of  Armttrong 
V.  Stokes  )1872)  L.  R.  7  Q.  B. 
698,  41  L.  J.  Q.  B.  313,  to  that  of 
a  del  i   on  on  pecu  iar  facta. 

ip)  Story  on  Aaency  §  §  279,  288, 
291  ;  HortfaUv.Pauntcrloy  {1830)  }0 
K  &  C.  755  ;  but  the  principal  is  not 
dii-cla'gid  unless  he  has  ac'ually 
dchlt  wi'h  the  agent  oti  the  faith  of 


the  other  party's  conduct  so  as  to 
change  his  position  :  Wyatt  v.  Hert- 
ford (1802)  3  East:,  147. 

iq)  Smethvrst  v.  Mitchell  (1859) 
1  E  &  E.  622,  28  L.  J.  Q.  B.  241. 

(r)  (1865)  3  H.  4  C.  977,  983,  84 
L.  J.  Ex.173  ;cp.  L.  R.  6  C.  P. 
499. 

(«)  Curtis  V.  WiUianuon  (1874)  L. 
R.  10  Q.  B.  57  ;  44  L.  J.  Q.  B.  27. 
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bound  &s  well  as  his  pretended  principal :  for  his  own  con- 
tract cannot  be  the  less  valid  because  the  contract  he  pro- 
fessed at  the  same  time  to  make  for  another  has  no  effect. 
But  when  the  contract  is  not  by  its  form  or  otherwise  such 
as  would  of  itself  make  the  professed  agent  a  party  to  it 
there  are  several  distinctions  to  be  observed. 

A.  First,  let  us  take  the  cases  where  a  principal  is  A.  Prin- 
named.  The  other  party  prima  facie  enters  into  the  „]['*etj 
contract  on  the  faith  of  that  principal's  credit.  But  credit 
cannot  be  presumed  to  be  given  except  to  a  party  who  is 
capable  of  being  bound  by  the  contract  :  hence  it  is 
material  whether  the  alleged  principal  is  one  who  might 
authorize  or  ratify  the  contract,  but  does  not,  or  is  one 
who  could  not  possibly  do  so. 

a.  The  more  frequent  case  in  where  the  party  named  as  o.  Who 
principal  is  one  who  might  be  responsible.  respon-  ^ 

It  is  now  settled  law  that  there,  subject  to  the  qualifica-  sible. 
tions  which  will  appear,  the  pretended  agent  has  not  either 
the  rights  or  the  liabilities  of  a  principal  on  the  contract. 

First,  as  to  his  rights.     In  Bickerton  v.  Burrell  (t)  the  Professed 
plaintiff  had  signed  a    memorandum  of  purchase  at  an  ^not  sue 
auction  as  agent  for  a  named  principal.     Afterwards  he  ^^  *•»« 
sued  in  his  own  name  to  recover  the  deposit  then  paid 
from  the  auctioneer,  and   offered   evidence   that    he  was 
really  a  principal  in  the  transaction.      But  he  was  non- 
suited at  the  trial,  and  this  was  upheld  by  the  full  Court, 
who  laid  down  that  "  where    a   man   assigns   himself  as 
agent  to  a  person  named,   the    law   will    not  allow  him 
to  shift  his  position,  declaring  himself  principal  and  the 
other  a  creature  of  straw     ...     A  man  who  has  dealt 
with  another  as  agent  (u)  is  not  at  liberty  to  retract  that 
character  without  notice  and  to  turn  round  and  sue  in  the 
character  of  principal.     The  plaintiff  misled  the  defendant 


(()  (1816)  6  M.  &  S.  883. 


(u)  I.  e.  for  a  named  and  ronpon* 
sible  principal. 
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and  was  bound  to  undeceive  him  before  bringing  an 
action. "  This  leaves  it  doubtful  what  would  have  been 
the  precise  effect  of  the  plaintiff  giving  notice  of  his 
real  position  before  suing:  but  the  modem  cases  seem 
to  show  that  it  would  only  have  put  the  defendant  to  his 
election  to  treat  the  contract  as  a  subsisting  contract 
between  himself  and  the  plaintiff  or  to  repudiate  it  at 
CorUra  in  once.  Fellowes  V.  Lord  Gwydyr  (x).  One  reported  case, 
however,  appears  to  be  directly  opposed  to  Bickerton 
V.  Burrell.  The  facts  were  shortly  these.  Lord  Gwydyr 
was  entitled  as  Deputy  Grand  Chamberlain  to  the  decora- 
tions used  in  Westminster  Hall  at  the  coronation  of 
George  IV.  He  sold  these  to  the  plaintiff  Fellowes,  who 
re-sold  them  to  the  defendant  Page  at  an  advanced  price, 
but  professed  to  be  selling  as  the  agent  of  Lord  Gwydyr, 
and  signed  to  agreement  for  sale  in  that  character. 
Fellowes,  being  unable  to  procure  Lord  Gwydyr's  consent 
to  his  name  being  used  in  an  action,  sued  Page  in  his  own 
name  in  equity  for  a  balance  due  on  the  agreement.  It 
was  argued  for  the  defendant  that  he  had  been  misled  "  as 
to  a  most  important  ingredient  in  the  contract,  as  to  the 
person,  namely,  with  whom  he  had  really  contracted  "  {y). 
However  it  was  held  by  Sir  John  Leach,  V.C.,  and  by  Lord 
Lyndhurst  on  appeal,  that  Page  could  not  resist  the  per- 
formance of  the  contract  without  showing  that  he  had 
been  actually  prejudiced  by  having  it  concealed  from  him 
that  Fellowes  was  the  real  principal.  It  is  submitted  that 
this  decision  is  contrary  to  the  principles  laid  down  in 
Bickerton  v.  Burrell  and  the  other  cases  to  be  presently 
cited,  and  is  not  law  {z). 


\ 


(x)  (1826)  1  Sim  63. 1,  Rubs.  &  M. 
83. 

(2^)  1  RuB8.  &  M.  at  pp.  85,  88. 

(z)  It  may  have  been  right  on  the 
facts,  on  the  ground  that  Page  con- 
tinued  to  act  under  the  contract 
a'ttr  knovving  the  true  state  of 
thin({B  (as  was  said  in  argument  for 


the  plaintiff,  1  Rubs.  &  M.  83),  which 
would  bripg  the  case  within  Rayner 
V.  Grote  (1846)  15  M.  k  W.  369,  16 
L.  J.  Ex.  69,  bnt  this  ia  not  men- 
tioned in  the  judgments.  Equitable 
cause  of  aution  there  waa  really 
none. 
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The  doctrine  under  consideration  was  further  defined  in  Rayner  v. 
Rayner  v.  Grote  (a).  There  the  plaintiff  sued  to  recover  a 
balance  due  upon  the  sale  by  him  to  the  defendants  of  a 
quantity  of  soda  ash  according  to  a  bought  note  in  this 
form: — "I  have  this  day  bought  for  you  the  following 
goods  from  J.  <Ss  T.  Johnson — 50  tons  soda  ash,  .... 
J.  H.  Rayner."  It  was  proved  that  the  plaintiff  was  the 
real  owner  of  the  goods,  and  13  tons  out  of  the  50  had  been 
delivered  to  the  defendants  and  accepted  by  them  at  a 
time  when  there  was  strong  evidence  to  show  that  they 
kiicw  the  plaintiff  to  be  the  real  principal.  The  law  was 
stated  as  follows  (6): — 

"  In  many  such  cases  [viz.  where  the  contract  is  wholly  unperformed] 
such  as  for  instance  the  case  of  cont.acts  in  whiih  the  skill  or  solvency  of 
the  person  who  is  named  as  the  principal  may  reasonably  be  considered  as 
a  material  ingredient  in  the  contract,  it  is  clear  that  the  agent  cannot  then 
show  himself  to  be  the  real  principal  and  sue  in  his  own  name ;  and  perhaps 
it  may  be  fairly  urged  that  this,  in  aU  executory  contracts,  if  wholly  unper- 
formed, or  if  partly  performed  without  the  knowledge  of  who  is  the  real 
principal,  may  be  the  general  rule." 

But  here  part  performance  had  been  accepted  by  the 
defendants  with  full  knowledge  that  the  plaintiff  was  the 
real  principal,  and  it  was  therefore  considered  that  the 
plaintiff  was  entitled  to  recover. 

Next,  as  to  the  pretended  agent's  liability.  It  was  at 
one  time  thought  that  an  agent  for  a  named  principal 
who  turned  out  to  have  no  authority  might  be  sued  as 
a  principal  on  the  contract  (c).  But  it  has  been  deter- 
mined that  he  is  not  liable  on  the  contract  itself  {d).  He 
is  liable  however  on  an  implied  warranty  of  his  authority 
to  bind  his  principal.  This  was  decided  in  Collen  v. 
Wtight  (e),  and  has  been  followed  in  several  later  cases  (f). 


Nor  cau 
the  pro- 
fessed 
agent  be 
sued  on 
the  con* 
tract 
Implied 
warranty 
of  autho- 
rity. 


(a)  (1846)  15  M.  &  W.  359,  16  L. 
J.  Ex.  69. 

(b)  Per  Cur.  at  p.  365 ;  and  see 
the  remarks  on  Bickerton  v.  Burrell, 
ad  fin. 

(c)  Op.  Polhier,  Obi.  §  75. 

(d)  LewU  V.  NichoUon  (1852)  18 
Q.  B.603,  21  L.  J.  Q.  B.  311. 


(e)  (1857)7E.  A;B.301,26L.J. 
Q.  B.  147  ;  in  Ex.  Ch.  8  E.  &  B. 
647,  27  L.  J.  Q.  B.  215. 

( f )  Richardson  v.  Williamson 
(1871)  L.  R.  6  Q.  B.  276,  40  L.  J. 
Q.  B.  145  ;  Cherrg  v.  Colonial  Bank 
of  Autiralatia  (1869)  L.  R.  3  P.  C. 
24,  31.     Bat  the  representation  of 


wmmummm 
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The  pretended  agent  is  also  generally  liable  to  an  action 
in  tort  (g). 


p.  Alleged 
principal 
who  could 
not  be  re- 
sponsible : 
professed 
agpnt 
treated  as 
|iriiiC  pal. 


/9.  The  rules  last  stated  are  applicable  only  where  the 
alleged  principal  was  ascertained  and  existing  at  the  time 
the  contract  was  made,  and  might  have  been  in  fact 
principal. 

Here  the  doctrine  of  ratification  is  important.  When  a 
principal  is  named  or  described,  but  is  not  capable  of  autho- 
rizing the  contract  so  as  to  be  bound  by  it  at  the  time,  there 
can  be  no  binding  ratification:  for  "ratification  must  be  by 
an  existing  person  on  whose  behalf  a  contract  might  have 
been  made  at  the  time"  (h). 

There  fall  under  this  head  contracts  entered  into  by 
professed  agents  on  behalf  of  wholly  fictitious  persons,  or 
uncertain  persons  or  sets  of  persons  with  whom  no  con- 
tract can  be  made  by  the  description  given,  persons  in 
existence  but  incapable  of  contracting,  and  lastly  (which 
is  in  practice  the  most  important  case)  proposed  companies 


his 
alle^ 
thei 
hav< 


the  agent  that  he  has  authority 
must  be  a  representation  of  matter 
of^  fact  and  not  of  law :  Beattie  v. 
Lord  Ehury  (1872)  L.  R.  7  Ch.  777, 
7  H.  L.  102  ;  41  L.  J.  Cb.  804  ;  44 
ib.  20  ;  Weeks  v.  Propert  (1873)  L. 
R.  8  O.  P.  427,  437  ;  42  L.  J.  C.  P. 
129.  As  to  the  measure  of  damages, 
Simons  v.  Patchett  (1857)  7  E.  &  E. 
568,  26  L.  J.  Q.  B.  195 ;  Spedding  v. 
NeveU  (1869)  L.  R.  4  C.  P.  212;  38 
L.  J.  C.  P.  133.  Godwin  v.  Francis 
(1870)  L.  R.  5  0.  P.  295;  39  L.  J. 
C.  P.  121.  Exparte  Panmure  (1883) 
24  Ch.  Div.  367. 

(g)  RandeU  v.  Trimen  (1856)  18 
C.  B.  786,  25  L.  J.  C.  P.  307.  The 
object  of  establishing  the  liability 
ex  contractu  was  to  have  a  remedy 
against  executors. 

For  a  romewhat  similar  doct  rine 
applied  to  the  contract  to  marry,  see 
MiUward  v.  Littlewood  (1860)  6  Ex. 


775,  20  L.  J.  Ex.  2,  and  Wild  v. 
Harris  (1849)  7  C.  B.  999,  18  L.  J. 
C.  P.  297.  Here  however  there  is 
not  properly  a  warranty,  for  the 
promisor's  undertaking  that  he  is 
legally  capable  of  marrying  the  pro- 
misee is  a  term  in  the  principal 
contract  itself.  See  chap. VII.  below, 
ad  Jin. 

(h)  Per  Willes  J.  and  Byles  J. 
Keln^  V.  Saaier  (1866)  L.  R.  2  C. 
P.  174,  185;  36  L.  J.  C.  P.  94; 
ScoU  V.  Lord  Ehury  (1867)  ih.  265, 
267;  36  L.  J.  C.  P.  161.  When 
ratification  is  admitted,  the  original 
contract  is  imputed  by  a  fiction  of 
law  to  the  person  ratifying;  and  the 
fiction  is  not  allowed  to  be  txten  ed 
beyond  the  bounds  of  possibility. 
Perhaps  there  is  no  solid  n  ason  for 
the  rule,  but  it  is  an  established 
one. 
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which  have  not  yet  acquired  a  legal  existence  (i).  Now 
when  a  principal  is  named  who  might  have  authorized  the 
contract,  there  is  at  the  time  of  the  contract  a  possibility  of 
his  being  bound  by  subsequent  ratification.  But  when  the 
alleged  principal  could  not  have  authorized  the  contract, 
then  it  is  plain  from  the  beginning  that  the  contract  can 
have  no  operation  at  all  unless  it  binds  the  professed  agent. 
It  is  construed  accordingly  ut  res  magis  valeat  quam  pereat, 
and  he  is  held  to  have  contracted  in  person  (k). 

This  principle  has  been  carried  so  far  that  in  a  case 
where  certain  persons,  churchwardens  and  overseers  of  a 
parish,  covenanted  "for  theniaelves  and  for  their  successors, 
churchwardens  and  overseers  of  the  parish,"  and  there  was 
an  express  proviso  that  the  covenant  should  not  bind  the 
covenantors  personally,  but  was  intended  to  bind  the 
churchwardens  and  overseers  of  the  parish  for  the  time 
being  as  such  churchwardens,  &c.,  but  not  otherwise,  it  was 
held  that  since  the  funds  of  the  parish  could  not  be  bound 
by  the  instrument  in  the  manner  intended,  the  effect  of  the 
proviso  was  to  make  no  one  liable  on  the  covenant  at  all, 
and  therefore  the  proviso  was  repugnant  and  void,  and  the 
covenantors  were  personally  liable  (I). 

Accordingly  the  proper  course  for  the  other  contract- 
ing party  is  to  sue  the  agent  as  principal  on  the  contract 


(i)  Kdner  v.  Baxter,  L.  R  2  0.  P. 
174,  and  authorities  there  referred 
to:  Scott  V.  Lord  Ehury  (1867)  ih. 
255;  Empress  Engineering  Co.  (1880) 
16  Ch.  Div.  125,  overruling  Spiller  v. 
Paris  Skating  Rink  Co.  (1878)  7  Ch. 
D.  368.  Oc  -  «v'.  have  been  held 
in  equity  to  be  bound  by  the  agree- 
ments of  their  promoters,  but  on 
grounds  independent  of  contract. 
Action  upon  such  an  agreement  by 
the  company,  under  the  mistaken 
belief  that  it  is  binding,  cannot  be 
treated  as  evidence  of  a  new  agree- 
ment :  Northumberland  Avenue  Hotel 
Co.  (1886)  33  Oh.  Div.  16. 

(k)  Kdntr  v.  Baxter,  L.  R.  2  C.  P. 
at  pp.  183,  185. 

(0  Pumival  v.  Coombe$  (1843)  S 


M.  &  Gr.  736 ;  12  L.  J.  C.  P.  265. 
But  the  doctrine  of  thi«  case  will 
certainly  never  be  extended  (see 
WiUiams.v.  ffathaicay  {1877)  6  Ch. 
D.  644);  and  qu.  whether  it  would 
apply  to  an  instrument  not  under 
seal.  It  is  clearly  competent  to  the 
parties  t»  such  an  instrument  to 
make  its  operation  as  a  contract 
conditional  on  any  event  they 
please ;  and  in  such  a  case  as  this 
why  may  they  not  agree  that  nobody 
shall  be  bound  if  the  principal  can- 
not be  ?  In  Kdner  v.  Baxter  ortl 
evidence  was  oift-red  that  such  was 
the  intention,  but  was  rejected  as 
contrary  to  the  terms  of  the  writing 
sued  upon. 
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itself,  and  he  need  not  resort  to  the  doctrine  of  implied 
warranty  (m).  And  as  the  agent  can  be  sued,  so  it  is 
apprehended  that,  in  the  absence  of  fraud,  he  might  sue 
on  the  contract  in  his  own  name. 

When  A  slightly  different  case  is  where  a  man  professes  to 

ag^nTmay  contract  as  agent,  but  without  naming  his  principal.  Ho 
le  hid  own  is  then  (as  said  above)  prima  facie  personally  liable  in  his 
principal  character  of  agent.  But  even  if  the  contract  is  so  framed 
as  to  exclude  that  liability  (and  therefore  any  correlative 
right  to  sue),  he  is  not  precluded  from  showing  that  he 
himself  is  the  principal  and  suing  in  that  character.  This 
was  decided  in  Schmaltz  v.  Avery  (n).  The  action  was  on 
a  charter-party.  The  charter-party  in  terms  stated  that 
it  was  made  by  Schmaltz  &  Co.  (the  plaintiffs)  as  agents 
for  the  freighters:  it  then  stated  the  terms  of  the  contract, 
and  concluded  in  these  words:  "This  charter  being  con- 
cluded on  behalf  of  u,noiher  party,  it  is  agreed  that  all 
responsibility  on  the  part  of  G.  Schmaltz  &  Co.  shall  cease 
as  soon  as  the  cargo  is  shipped."  This  clause  was  not 
referred  to  in  the  declaration,  nor  was  the  character  of 
the  plaintiff  as  agent  mentioned,  but  he  was  treated  as 
principal  in  the  contract.  At  the  trial  it  was  proved  that 
the  plaintiff  was  in  point  of  fact  the  real  freighter.  Before 
the  Court  in  banc  the  cases  of  Bicherton  v.  Burrell  and 
Rayner  v.  Grote  (o)  v/ere  relied  on  for  the  defence,  but  it 
was  pointed  out  that  in  those  cases  the  agent  named  a 
principal  on  the  ^aith  of  whose  personal  credit  the  other 
party  might  have  meant  to  contract.  Here  "the  names 
of  the  suppose*.,  freighters  not  being  inserted,  no  induce- 
ment to  enter  into  the  contract  from  the  supposed  solvency 
of  the  freighters  [could]  be  surmised.   .     .    .   The  plaintiff 


(m)  Kdner  v.  Baxter,  supra.  Cp. 
West  London  Commercial  Bank  v. 
Kitson  (1884)  12  Q.  B.  D.  167, 
where  a  bill  waa  »c  »pted  by  direc- 
tors on  behalf  of  a  company  which 
had  no  power  to  accept  billa  ;  the 
liability  was  put  on  the  ground  of 


deceit  in  13  Q.  B.  Div.  360. 

(n)  (18.51)  16  Q.  B.  656  (the  stote- 
ment  of  the  facts  is  taken  from  the 
judgment  of  the  Court,  p.  658);  20 
L.  J.  Q.  B.  228. 

(o)  See  pp.  104,  106,  above. 
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might  contract  as  agent  for  the  freighter,  whoever  the 
freighter  might  turn  out  to  be,  and  might  still  adopt 
that  character  of  freighter  himself  if  he  chose"  (p).  And 
conversely,  a  man  who  has  contracted  in  this  form  may 
nevertheless  be  sued  on  the  contract  as  his  own  undis- 
closed principal,  if  the  other  party  can  show  that  he  is  in 
truth  the  principal,  but  not  otherwise  (q).  In  the  same 
manner  it  is  open  to  one  of  several  persons  with  whom  a 
contract  was  nominally  made  to  show  that  he  alone  was 
the  real  principal,  and  to  sue  alone  upon  the  contract 
accordingly  (r). 

11.  Artificial  Persons. 
In  a  complex  state  of  civilization,  such  as  that  of  the  Artificial 
Roman  Empire,  or  still  more   of   the   modem    Western  their 
nations,  it  constantly  happens  that  legal  transactions  have  •»»*"«• 
to  be  undertaken,  rights  acquired  and  exercised,  and  duties 
incurred  by  a  succession  of  sole  or  joint  holders  of  an  office 
of  a  public  nature  involving  the  tenure  and  administration 
of  property  for  public  purposes,  or  by  or  on  behalf  of  a 
number  of  persons  who  are  for  the  time  being  interested 
in  carr3dng  out  a  common  enterprise  or  object.      This 
enterprise  or  object  may  or  may  not  be  of  a  kind  likely  to 
be  worked  out  within  a  definite  time,  and  may  or  may  not 
further  involve  purposes  and  interests  of  a  public  nature. 
The  rights  and  duties  thus  created  as  against  the  world  at 
large  are  wholly  distinct  from  the  rights  and  duties  of  the 
particular  persons  immediately  concerned  in  the  transac- 
tions.   Those  persons  deal  with  interests  beyond  their  own, 
though  in  many  cases  including  or  involving  them,  and  it 
is  not  to  their  personal  responsibility  that  third  parties 
dealing  with  them  are  accustomed  to  look. 


f 


(p)  In  a  later  case  in  the  Ex- 
chequer Chamber  (Sharman  v, Brandt 
(1871)  L.  R.  6  Q.  B.  720,  40  L.  J. 
Q.  B.  312),  there  are  some  exprea- 
Bions  not  very  consistent  with  tliis, 
but  they  were  by  no  means  neces- 


sary for  the  decision.  Moreover 
Schmaltz  v.  Avery  was  not  cited. 

(?)  Carr  v.  Jackson  (1852)  7  Ex. 
382,  21  L.  J.  Ex.  137 

(r)  Sfmrr  v.  Cass  (1870)  L.  R.  5 
Q.  B.  656  ;  39  L.  J.  Q.  B.  249. 


no 
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This  distinction  (the  substantial  character  of  which  it 
is  important  to  bear  in  mind)  is  conveniently  expressed 
in  form  by  the  Roman  invention,  adopted  and  largely 
developed  in  modem  systems  of  law,  of  constituting  the 
official  character  of  the  holders  for  the  time  being  of  the 
same  office,  or  the  common  interest  of  the  persons  who  for 
the  time  being  are  adventurers  in  the  same  undertaking, 
into  an  artificial  person  (s)  or  ideal  subject  of  legal  capa- 
cities and  duties.  If  it  is  allowable  to  illustrate  one  fiction 
by  another,  we  may  say  that  the  artificial  person  is  a 
fictitious  substance  conceived  as  supporting  legal  attributes. 
It  would  not  be  very  difficult  to  show,  were  it  not  a  matter 
of  metaphysical  rather  than  of  legal  interest,  that  what  we 
call  the  artificial  identity  of  a  corporation  is  within  its  own 
sphere  and  for  its  own  purposes  just  as  real  as  any  other 
identity  (t).  Such  a  creature  of  the  law  becomes,  within 
the  limits  assigned  to  its  existence,  "  a  body  distinct  from 
the  members  composing  it,  and  having  rights  and  obliga- 
tions distinct  fix)m  those  of  its  members."  This  kind  of 
fiction  is  however  not  confined  to  legal  usage  or  legal 
purposes.  In  the  case  of  an  ordinary  partnership  the  firm 
is  treated  by  mercantile  usage  as  an  artificial  person, 
though  not  recognized  as  such  by  English  law ;  and  other 
voluntary  and  unincorporated  associations  are  constantly 
treated  as  artificial  persons  in  the  language  and  transac- 
tions of  e very-day  life.  A  i  even  more  remarkable  instance 
is  furnished  by  the  artificial  personality  which  is  ascribed 
to  the  public  journals  by  literary  custom  or  etiquette,  and 
is  so  familiar  in  writing  and  conversation  that  its  curiosity 


(a)  Fr.  corps  or  gtre  moral,  peraonne 
morale  (but  this  does  not  necessarily 
import  capacity  to  sue  or  be  sued 
in  a  corporate  name)  ;  Germ,  juris- 
tische  Person;  ente  morale.  Kent, 
Comm.  2.  268,  uses  the  term  '  moral 
person,'  but  it  has  not  been  gener- 
ally adopted  by  English  writers. 

(t)  In  the  United  States  a  cor- 
poration duly  created  by  the  laws 
of  any  state  is  treated  wt  a  perion 


dwelling  in,  and  therefore  a  citizen 
of,  that  state  within  the  meaning  of 
the  constitutional  provision  which 
enables  the  Federal  courts  to  enter- 
tain suits  between  citizens  of 
different  states.  See  Marshall  v. 
Baltimore  and  Ohio  Railr.  Co. 
(1853)  16  Howard,  314.  On  the 
philosophy  of  legal  personality  cp. 
R.  Wallaschek,  Studien  zur  Rechts- 
pfailosophie,  Leipzig,  1889. 
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most  commonly  escapes  attention.  But  Avith  these  artificial 
persons  by  private  convention,  if  we  may  so  call  them,  we 
are  not  further  concerned. 

The  only  artificial  persons  which  in  England  have  a  legal  Corpora- 
existence  consist  for  the  time  being  of  natural  persons  who  ^nj 
are  invested  with  the  legal  attributes  above  mentioned,  and  »ggr«- 
are  known  as  corporations  (u).  These  are  either  sole,  i.e.,  of  latter  only 
which  there  is  only  one  member  at  a  time;  or  aggregate,  i.e.,  ^^^,^^ 
of  which  there  are  several  members.  The  principal  instances  deied. 
of  corporations  sole  are  ecclesiastical  persons  ;  of  late  years 
the  holders  of  divers  public  offices  have  been  made  cor- 
porations sole  by  statute  (x).     The  Sovereign  is  also  said  to 
be  a  corporation  sole,  but  sui  generis  (y).     In  the  case  of 
a  corporation  sole  the  power  of  administering  the  corporate 
property  and  binding  the  corporate  funds  is  for  the  most 
part  not  left  to  him  alone,  but  belongs  wholly  or  in  part  to 
a  corporation  aggregate  of  which  the  corporation  sole  is 
one  member,  or  to  some  other  body;  or  is  guarded  by 
statutory  precautions.     And  it  seems  that  a  corporation 
sole  cannot  enter  into  a  contract  (except  with  statutory 
authority,  or  as  -incidental  to  an  interest  in  land)  in  his 
corporate  capacity ;  at  any  rate  the  right  of  action  on  a 
contract  made  with  him  cannot  pass  to  his  successor,  but 
only  to  his  executors,  unless  by  special  custom  (z).    There 


(u)  The  Roman  law  shows  that 
other  kinds  of  artificial  persons  are 
at  least  conceivable :  e.(/.,  the  here- 
ditas    iacem,    to    which     however 
Savigny  denies  that  this  character 
really  belonged;  Syst.  §   102   (2. 
363-373).    Savigny  restricts  the  use 
of  the  term    corporation  mo  as  to 
exclude  charitable  foundations  :  op. 
cil  243-4.     The  diflBculty  sot  forth 
in  his  note  arises  simply  from  the 
absence  in  Roman  law  of  any  ttrm 
of  art  co-extensive  with  our  Trust : 
nut  having  at  hand  the  conception 
of  a  corporation  as  trustee,  he  sup- 
poses the  artificial  person  in  tuch 
cases  to  be  not    the    incorporated 
governing  body,  but  the  ohject  of 
the  charitable  foundittiun  itself.    In 
cases  likM  thots  m<Btioned  in  the 


following  note  the  Continental 
method  (perhaps  more  elegant  than 
ours)  would  treat  the  office  or  in- 
stituti'iu,  nut  the  oifictr  or  adminis- 
trator, as  an  artifi<  ial  person 

(x)  Such  are  the  Official  Trustee 
of  Chaiity  Land,  the  Solicitor  to 
the  Treasury  (30  &  40  Vict.  c.  18). 
Corporations  aggregate  consisting 
of  very  few  members  have  been 
created  by  statute  or  otherwise  for 
special  purposes :  thus  59  Geo.  8, 
c.  12,  B.  17,  incorporates  the  church- 
warden and  overseers  for  the  pur- 
pose of  holding  parish  property. 

iy)  Allen  on  the  Royal  Preroga- 
tive, pp.  £,  26. 

(2)  Generally  "bishops,  deans, 
parsons,  vicars,  and  the  Uke  cannot 
take  obligation  to  them  and  their 
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is  such  a  custom  (for  a  limited  purpose)  in  the  case  of  the 
Chamberlain  of  the  City  of  London  (a).  But  no  principles 
of  general  application  or  interest  are  to  be  found  in  this 
quarter,  and  we  may  practically  confine  our  attention  to 
corporations  aggregate. 

We  have  to  ascertain  what  contracts  corporate  bodies 
can  make,  and  how  they  are  to  be  made.  The  second  of 
these  questions  is  reserved  for  the  following  chapter  on  the 
Form  of  Contracts. 

The  first  cannot  be  adequately  treated  except  in  con- 
nexion with  a  wider  view  of  the  capacities,  powers,  and 
liabilities  of  corporations  in  general. 

The  capacities  of  corporations  are  limited 

(i)  By  natural  possibility,  i.e.,  by  the  fact  that  they  are 
artificial  and  not  natural  persons  : 

(ii)  By  legal  possibility,  i.e.,  by  the  restrictions  which 
the  power  creating  a  corporation  may  impose  on  the  legal 
existence  and  action  of  its  creature. 

First,  of  the  limits  set  to  the  powers  and  liabilities  of 
corporations  by  the  mere  fact  that  they  are  not  natural 
persons.  The  requirement  of  a  common  seal  (of  which 
elsewhere)  is  sometimes  said  to  spring  from  the  artificial 
nature  of  a  corporation.  The  fact  that  it  is  not  known  in 
Scotland  is  however  enough  to  show  that  it  is  a  mere 
positive  rule  of  English  law.  The  correct  and  comprehen- 
sive proposition  is  that  a  corporation  can  do  no  act  except 
by  an  agent  (for  even  if  all  the  members  concur  they  are 
but  agents);  and  it  follows  that  it  cannot  do  or  be  answer- 
able for  anything  of  a  strictly  personal  nature.  It  cannot 
commit  a  crime  in  the  strict  sense,  such  as  treason,  felony. 


successors,  but  it  will  go  to  the  exe- 
cutors." Arundel's  ca.  Hob.  64  ; 
ace.  Howley  v.  Knight  (1849)  14  Q. 
B.  240  ;  19  L.  J.  Q.  B.  3  ;  the  case 
in  the  Year  Book  referred  to  by 
the  reporters  (at  p.  244;  P.  20  E.  4, 
2,  pi.  7)  shows  the  rule  and  its 
antiquity  very  plainly:  so  Co.  Lit. 
46  b  "  regularly  no  chattel  can  go 


in  succession  in  a  case  of  a  sole 
corporation ;"  it  was  otherwise  in 
the  case  of  the  head  of  a  religicus 
house,  as  he  could  not  make  a  w'Jl, 
Ro.  Ab.  1.  516. 

(a)  Bacon  Ab.  2.  682,  Custom)  of 


London, 
supra. 


B  ;    HovoUy    v.    Knujhi, 


perjur 
all  of  i 
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perjury,  or  offences  against  the  person  (6);  though  any  or 
all  of  the  members  or  officers  of  a  corporation  who  should 
commit  acts  of  this  kind  {e.y.,  should  levy  war  against  the 
Queen)  under  cover  of  the  corporate  name  and  authority 
would  be  individually  liable  to  the  ordinary  consequences. 
"  Offences,  certainly  offences  of  commission,  are  the  ofi'ences 
of  individuals,  not  of  corporations  "  (c).  Nor  can  it  enter 
in  any  strictly  personal  contract  or  relation  {<!),  nor  under- 
take duties  which,  though  it  might  be  strictly  pos.sible  for 
a  corporation  to  perform  them  by  its  officers  or  agents,  are 
on  the  whole  of  a  personal  kind  (e).  On  the  other  hand,  ^^  *•"  ^^^* 
though  able  to  act  only  by  an  agent,  it  is  subject  to  the 
same  liabilities  as  any  other  employer  for  the  acts,  neglects, 
and  defaults  of  its  agents  done  in  the  course  of  their  em- 
ployment. And  notwithstanding  the  apparent  contradiction 
of  imputing  a  fraudulent  intention  to  a  corporate  body,  it 
may  be  made  liable  in  an  action  of  deceit  for  the  fraud  of  its 
agent  committed  in  the  course  of  thy  corporation's  affairs  (/'). 


of  agentn 


(h)  Reg.  v.  G.  N.  of  Bug.  Ry.  Co. 
(1846)  9  Q.  B.  315,  326  ;  16  L.  J. 
M.  G.  16  ;  nor,  it  is  said,  can  it  be 
excommunicated,  for  it  has  no  soul : 
10  Co.  Eep.  326.  So  it  cannot  do 
homage:  Co.  Litt.  66  h.  Nor  can  it 
be  subject  to  the  jurisdiction  of  a 
customary  court  whose  process  is 
exclusively  personal:  London  Joint 
Stock  Bank  v.  Mayoi'  of  London 
(1875)  1  C.  P.  D.  1;  45  L.  J.  C.  S. 
213,  in  C.  A.  chiefly  on  other 
grounds,  5  C.  P.  Div.  494 )  affirmed 
on  this  point  in  the  House  of  Lords, 
6  App.  Ca.  893.  We  are  not  aware 
that  any  English  writer  han  thought 
it  necessary  to  state  in  terms  that 
a  corporation  cannot  be  married  or 
have  any  next  of  kin.  The  state- 
ment is  to  be  found  in  Savigny, 
S;3t.  3.  239;  but  is  in  part  not  quite 
BO  odd  as  it  looks,  as  in  Roman 
\kw patria  poteatas  and  all  the  family 
relations  arising  therefrom  might 
be  acquired  by  Adoption. 

(c)  Bramwell  L.J.  5  Q.  B.  D.  at 
p.  313. 

(d)  See  note  (6). 

P. 


(e)  Ex  parte  Swansea  Friendli/ 
Society  (1879)  11  Ch.  D.  768;  48  L. 
J.  Ch.  577. 

(/)  Barwick  v.  Eng.  Joint  Stock 
Bank  (1867)  L.  R.  2  Ex.  259;  36  L. 
J.  Ex.  147  ;  notwithstanding  dicta 
to  the  contrary  in  Western  Bank  of 
Scotland  v.  Addie  (1867)  L.  R.  1  Sc. 
&  D.  145,  see  the  later  case)  of 
Afackay  v.  Commercial  Bank  of  Neio 
Brunamck  (1874)  L.  R.  5  P.  C.  394, 
43  L.  J.  P.  C.  31,  and  British 
Mutual  Banking  Co,  v.  Chamwood 
Forest  Ry.  Co.  (1887)  18  Q.  B.  Div. 
714,  717,  56  L.  J.  Q.  B.  449. 
Savigny's  statement  that  a  corpora- 
tion cannot  commit  a  "  true  delict" 
(3.  317)  is  so  qualified  as  perhaps 
not  to  be  inconsistent  with  the 
English  doctrine:  however  such 
questions  &%  have  arisen  in  recent 
times  on  the  dealings  of  commercial 
corporations  were  obviously  not  pre- 
sent to  his  mind.  It  is  still  not  quite 
certain  in  England  whether  a  cor- 
poration can  be  liable  for  malicious 
prosecution,  but  no  doubt  seems  to 
exist  in  the  United  States. 
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in  Bonie 

0A808. 


And  the  same  principle  is  extended  to  make  it  generally  sub- 
ject to  all  liabilities  incidental  to  its  corporate  existence  and 
acts,  though  tbe  renKuly  may  bo  in  form  ex  delicto  or  even 
Indictable  criminal.  Although  it  cannot  commit  a  real  crime,  "it 
may  be  guilty  as  a  body  corporate^  of  connnanding  acts  to 
be  doiu'  to  the  nuisance  of  the  community  at  large,"  and 
may  be  indicted  for  a  nuisance  produced  by  the  execution 
of  its  works  or  conduct  of  its  business  in  an  improper  or 
unauthorised  manni'r,  Jis  for  obstructing  a  highway  or 
navigable  river  (</),  A  corporation  may  even  be  liable  by 
prescription,  or  by  having  accepted  such  an  obligation  in 
its  charter,  to  repair  highways,  &c.,  and  may  be  indictabU' 
for  not  dohig  it  (//).  A  corporation  carryintr  on  business 
may  likewise  become  liable  to  penalties  imposed  by  any 
statute^  regidating  that  business,  if  it  appears  from  the 
language  or  subject-mal  ter  of  the  statute  that  corporations 
were  meant  to  be  included,  but  not  otherwise  {%).  A 
stivunship  com|)any  luus  been  held  (on  the  terms  of  the 
particular  statute,  as  it  seems)  to  be  not  indictable  under 
the  Foreign  Enlistment  Act  of  Geo.  3,  and  therefore  not 
entitled  to  refuse  discovery  which  in  the  case  of  a  natural 
pei"son  wouKl  have  exposed  him  to  penalties  under  the 
Act  (/.).  As  to  the  difficulty  of  imputing  fraudulent  in- 
tiMition  to  a  corporation,  which  has  been  thought  to  be 
peculiarly  gn'at,  it  may  be  remarked  that  no  one  has  ever 
doubted  that  a  co'-poration  may  be  relieved  (HjamM  fraud 
to  tlu>  same  extent  as  a  natural  person.  There  is  exactly 
the  vsanie  ditficulty  in  supposing  a  corporation  to  be  de- 
ceived as  in  supposing  it  to  deceive,  and  it  is  equally 


((/>  Rfii,  V,  G.  N.  of  Eug.  Jit/.  Co. 
(184(5)  9  Q.  B,  315;  per  Cur.  p.  3'26; 
Ifi  r..  .T.  M.  C.  16. 

(A)  See  Gran*  on  Corporations, 
277,  283;  Angell  &  Ames  on  Cor- 
por.vtions,  Si5  394-7;  Wms.  Saund. 
l.tnj,  2.  473. 

{i)  Pfiarniaciutical  Cocictifv.  ^^■ 
do))  (iik/  Pwrincial  Supply  Associa- 
tion (1880)  5  App.  Ca.  857;  tee  pei 


Lord  Blackburn  at  p.  869.  A  cor- 
poration cannot  sue  as  a  common 
informer  without  special  statutory 
authority  :  (ruaniians  of  St.  Leo- 
natira,  Shoretiitch  v.  Franklin,  3  C. 
r.  D.  377. 

(A)  Kin.g  of  Two  Sicilies  v.  Wilcox 
(1860)  1  Sim.  N.  S.  335;  19  L.  J. 
Ch.  488. 
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necessary  for  the  purpose  of  doing  justice  in  both  cases  to 
imDute  to  the  corporation  a  certain  mental  condition — of 
int(!ntion  to  pro(hice  a  belief  in  the  one  case,  of  belief  pro- 
duced in  the  other — which  in  fact  can  exist  only  in  the 
uidividual  mind  of   the  person  who  is  its  agent  in   the 
transaction  (I).        Lord  Langdale  found  no  difficulty  in 
speaking  of  two  railway  companies  as  "  guilty  of  fraud  and  P"*"***"®' 
collusion,"  though  not  in  an  exact  sense  (//i).     However  by  acts  of 
th(!  members  of  a  corporation  cannot  even  by  giving  an  ^'^^^^^^  ^*^ 
ex])res8  authority  in  the  name  of  the  coqjoration  make  it  when  of  a 
responsible,  or  escape  from  being  individually  responsible  ^^aZ^' 
themselves,  for  a  wrongfid  act  (as  trespass  in  removing  an  character, 
obstruction  of  an  alleged  highway)  which  though  not  a 
personal  wrong  is  of  a  chuss  wholly  beyond  the  competence 
of  the  corporation,  so  that  if  lawful  it  could  not  have  been 
a  corporate  act  (n).     Likewise  it  is  T>ot  competent  to  the 
governing  body  or  the  majority,  or  even  to  the  whole  of 
the  members  for  the  time  being,  of  a  corporation  consti- 
tuted by  a  formal  Jict  and  having  defined  purposes,  to 
appropriate  any  part  of  the  corporate  funds  to  their  private 
use  in  a  manner  not  distinctly  warranted  by  the  constitu- 
tion ;  for  it  is  not  to  be  supposed  that  all  the  Ttiembers  of 
the  corporation  are  e(piivalent  to  the  corpondion  so  that 
they  can  do  as  they  please  with  corporate  property.     Lord 
Langdale  held  on  this  principle  that  the  original  members  of  a 
society  incorporated  by  charter,  who  had  bought  up  the  shares 
of  the  society  by  agreement  among  themselves,  were  bound 
to  account  to  the  society  for  the  full  value  of  them  (o). 


(/)  See  per  Lord  Blackoiiri),  3 
App.  Ca.  12(54.  The  diffiailty  iind  a 
Hdlutiua  are  both  given  by  Ulpian, 
D.  4.  3.  de  dolo  nialo.  15  §  1.  Sed 
an  in  nmnicipes  de  dolo  detur 
actio,  dubitatur.  Et  puto  ex  8U(» 
quiilem  dolo  non  pouHe  dari ;  (jnid 
enini  inunicipes  dolo  facere  possunt  ? 
Sad  Hi  quid  ad  ooh  pervenit  ex  dolo 
eorutu  qui  res  eorum  administrant, 
putu  dandani.  A  company  may 
"feel  aggrieved,"  Companies  Act, 
1880,  43  Vict.  c.  19,  s.  7,  aub-B.  6. 

\m)  12  Beav.  382. 


(»)  Mill  V.  Ilawhr  (1874)  L.  R. 
9  Ex.  309  ;  44  L.  J.  Ex.  49  ;  no 
judgment  on  this  part  of  the  case 
in  Ex.  Ch.  L.  R.  10  Ex.  92. 

(o)  Society  of  Practical.  Knowkd>/e 
V.  Abbott  (1840)  2  Ueav.  559,  r)67. 
Cp.  Sav.  Syst.  3.  283,  335.  But  it 
may  be  otherwiue  if  the  corpora- 
tion has  no  definite  constitution  and 
no  rules  prescribing  the  application 
of  its  property.  Such  cases  are 
sometimes  met  with :  Brown  v.  Dale 
(1878)  9  Oh.  D.  78. 

I  2 


smrsaesasssts. 
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The  fallacy  of  the  opposite  assumption  (that  a  corpora- 
tion has  no  rights  as  against  its  unanimous  members) 
is  easily  exposed  by  putting  the  extreme  case  of  the 
members  of  a  corporation  being  by  accident  reduced  till 
there  is  only  one  left,  who  thereupon  unanimously  appro- 
priates the  whole  corporate  property  to  his  own  use  (p). 

It  is  further  to  be  observed  that  such  cases  as  those  last 
mentioned  have  but  a  slight  and  perhaps  a  misleading 
likeness  to  those  where  we  have  to  determine  the  rights  of 
strangers  against  the  corporation  arising  out  of  contract  or 
dispositions  of  property.  In  Society  of  Practical  Know- 
ledge V.  Abbott  (q)  the  principle  is  that,  quite  apart  from 
the  nature  of  its  particular  objects,  a  corporation  does  not 
exist  for  the  sake  of  the  persons  who  are  the  members  at 
any  one  time,  as  is  also  shown  by  the  rule  of  common  law 
that  they  have  no  power  of  their  own  mere  will  to  dissolve 
it.  No  corporate  property  can  be  treated  as  the  p'-'^perty 
of  the  members,  or  divisible  among  them,  unless  there 
appears  from  the  nature  and  constitution  of  the  corpo- 
ration an  intention  that  it  shall  be  so  treated.  In  Mill 
V.  Hawker  (r),  again,  the  removal  of  an  obstruction  to  a 
highway  is  a  thing  which  by  its  nature  cannot  be  a  cor- 
porate act  at  common  law.  The  common  law  right  is 
founded  on  the  use  of  the  highway  by  the  person  removing 
the  obstruction,  but  a  corporation  cannot  use  a  highway. 
No  doubt  a  corporation  might  have  a  statutory  power  or 
1)0  under  a  statutory  duty  to  remove  obstructions,  and  the 
true  (piestion  in  the  case  was  whether  any  such  power  or 
duty  had  been  conferred  on  highway  boards.  The  majority 
of  the  Court  held  that  it  had  not.  But  if  such  had  been 
the  case,  the  right  so  conferred  would  still  have  been 
wholly  distinct  from  the  right  of  a  natural  person  at  coni- 


{p)  Sav.  Syst.  3.  329  sqq.  §§ 
97-99.  The  illustiatiun  in  our  text 
ia  given  at  p.  350,  note,  with  the  re- 
mark, "  Hier  iat  gewiaaEinatiminig- 


keii  vorhanden." 

iq)  (1840)  2  Beav.  569. 

(r)  (1874)  L.  K.  9  Ex.  309,  see  at 
p.  318. 
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mon  law  to  remove  things  which  obstruct  his  lawful  use 
of  a  highway  (s). 


We  now  come  to  consider  the  far  more  difficult   and  Ab  limited 
complicated   question   of  special   restrictions.      The   im-  i^^oon^ 
portance  of  this  subject  is  quite  modern  ;  it  arose  from  the  flicting 
general  establishment  of  railway  companies  and  others  of  corporate 
a  like  nature  incorporated  by  special  Acts  of  Parliament,  powers, 
and  has  been  continued  and  increased  by  the  multiplication 
of  joint   stock  companies,  building   societies,   and  other 
bodies  which  are  incorporated  or   made  "  quasi-corpora- 
tions "  under  general  Acts.     On  this  there  have  been  many 
decisions,  much  discussion,  and  some  real  conflict  of  judi- 
cial opinions.     There  are  two  opposite  views  by  which  the 
consideration  of  the  matter  may  be  governed,  and  they 
may  be  expressed  thus  : 

1.  A  corporation  is  an  artificial  creature  of  the  law,  and 
has  no  existence  except  for  the  purposes  for  which  it  was 
created.  An  act  exceeding  the  limits  of  those  purposes 
is  not  the  act  of  the  corporation,  and  no  one  can  be 
authorized  to  bind  the  corporation  to  such  an  act.  In 
each  particular  cpse,  therefore,  the  question  is :  Was  the 
corporation  emijowered  to  bind  itself  to  this  transaction  ? 

2.  A  corporation  once  duly  constituted  has  all  such 
powers  and  capacities  of  a  natural  person  as  in  the  nature 
of  things  con  be  exercised  by  an  artificial  person.  Trans- 
actions entered  into  with  apparent  authority  in  the  name 
of  the  corporation  are  presumably  valid  and  binding,  and 
are  invalid  only  if  it  can  be  shown  that  the  Legislatui  j  has 
expressly  or  by  necessary  implication  deprived  the  corpora- 
tion of  the  power  it  naturally  would  have  had  of  entering 
into  tln^m.  The  question  is  therefore :  Was  the  corpora- 
tion fori  dden  to  bind  itself  to  this  transaction  ? 


(i)  On  the  nature  of  corporate 
action  in  general  op.  Hobbes,  Behe- 
moth, part  4,  ad  init  (0.  859,  ed. 
Molesworth),  and  Leviathan,  pt.  1, 


c.  16  ;  and  on  its  artificial  character, 
Maine,  Early  History  of  Inatitu- 
tions,  352. 


i'-fff;:-:  ' 
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"  Special 
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ties." 


I 


As  Lord  Justice  Lindley  puts  it  (t),  the  difference  is  "  as 
to  whether  the  act  of  incorporation  is  to  be  regarded  as 
confem'iig  unlimited  powers  except  where  the  contrary  can 
be  shown;  or  whether  alleged  corporate  powers  are  not 
rather  to  be  denied  unless  they  can  be  shown  to  have  been 
conferred  either  expressly  or  by  necessary  implication." 

We  may  call  these  views  (1)  the  doctrine  of  special 
capacities,  and  (2)  the  doctrine  of  general  capacity. 

There  is  much  to  be  said  on  principle  for  the  theory  of  spe- 
cial capacities.  Most  if  not  all  corporations  are  established 
for  tolerably  well-defined  purposes,  which  persons  dealing 
with  them  can  ascertain  without  difficulty.  They  are  cer- 
tainly not  intended  to  do  anything  substantially  beyond 
those  purposes,  and  a  reasonable  and  liberal  construction 
of  their  powers  may  be  trusted  to  prevent  the  application 
of  the  doctrine  from  causing  any  real  hardship  (u).  This 
theory  was  the  prevalent  one  in  the  earlier  period  of  the 
discussion.  For  a  while  the  common  law  courts  took  it 
I  without  question  from  the  courts  of  equity,  where  for 
particular  reasons  to  be  mentioned  afterwards  it  appeared 
in  a  somewhat  more  positive  form  and  was  maintained  for 
a  longer  time  (x).  It  also  seems  to  have  been  taken  for 
granted  by  those  who  framed  the  modem  statutes  defining 
the  powers  of  incorporated  companies  (y) ;  which,  if  the 
opposite  view  be  correct,  are  redundant  in  permission  and 
defective  in  prohibition. 

"(Jeneral        The  theory  of  general  capacity,  on  the  other  hand,  may 

**P*°'  y-     well  be   supported  on   principle   as   tending   to  call   the 

attention  of  the  Legislature   more  distinctly  to  the  limits 


(t)  Oa  Companies,  164. 

(u)  See  judgment  of  Coleridge  J. 
Mayor  of  Norwich  v.  Norfolk  Ry.  Co. 
(1855)  4  E.  &  B.  397,  24  L.  J.  Q.  B. 
105,  119. 

(x)  Accordingly  it  was  till  quite 
lately  adopted  by  the  best  text- 
writers.  Kent,  Comjo.  2.  298—9, 
even  treated  it  as  an  obvious  doc- 


trine :  (in  the  latter  editioiis,  how- 
ever, this  is  much  qualified  by  the 
note  at  p.  278.)  The  Supreme  Court 
of  the  U.S.  certainly  seems  to  have 
so  held,  at  all  events  as  to  corpora- 
tions created  by  statute  :  Bank  of 
Augusta  v.  Earle  (1839)  13  Peters, 
519,  587 
(y)  See  L.  B.  9  Ex.  266. 
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it  may  be  proposed  to  assign  to  corporate  powers,  and 
ultimately  to  promote  general  convenience  by  making  those 
limits  more  certain.  It  is  also  favoured  by  the  general 
analogies  of  the  law.  There  is  a  fallacy  latent  in  the  phrase 
of  the  other  theory.  When  we  speak  of  an  artificial  person 
as  a  creature  of  the  law,  we  mean  its  legal  existence,  not 
its  particular  rights  and  capacities.  If  legal  existence  as 
a  subject  of  rights  and  duties  is  once  admitted  by  a  fiction, 
why  not  admit  its  ordinary  incidents  so  far  as  they  are 
physically  possible  ?  All  rights  are  in  one  sense  creatures 
of  the  law,  and  it  is  in  a  special  sense  by  creation  of  the 
law  that  artificial  persons  exist  at  all :  but  when  you  have 
got  your  artificial  person,  why  call  in  a  second  special 
creation  to  account  for  its  rights  ? 

This  last  view  seems  on  the  whole  to  have  in  its  favour  Powers  of 
a  preponderance  of  modem  authority.     It  is  subject  how-  corpora- 
ever  to  an  important  qualification,  finally  established  by  *?°°^ 
the  leading  case  of  Ashbury  Railway  Carriage  Go.  v.  purposes 
Riche  (z) ;  namely,  "that  where  there  is  an  Act  of  Parlia-  °^^^^°' 

^  '     ,  "^  .  .  poration. 

ment  creating  a  corporation  for  a  particular  purpose,  and 

giving  it  powers  for  that  particular  purpose,  what  it  does 
not  expressly  or  impliedly  authorize  is  to  be  taken  as  pro- 
hibited "  (s).  This  makes  the  conflict  between  the  two 
theories  much  less  sensible  in  practice  than  might  at  first 
sight  be  expected.  The  considerations  on  which  the  quali- 
fication rests  are  in  themselves  foreign  to  the  law  of  cor- 
porations as  such,  but  they  are  constantly  present  in  the 
modern  cases  and  are  often  decisive. 

These  considerations  are  derived  (1)  from  the  law  of  J^®*f°°^ 

^    '  for  the 

limitation 
derived — 


partnership :  (2)  from  principles  of  public  policy. 


(z)  (1875)  L.  R.  7  H.  L.  653,  44 
L.  J.  Ex.  186  ;  Lord  Blflckbnrn  in 
A.  0.  V.  0.  E.  Ry.  Co.  (1880)  5  App. 
Ca.,  at  p.  481  ;  cp.  Reg.  v.  Reed 
(1880),  5  Q.  B.  Div.  at  p.  488,  49 
L.  J.  Q.  B.  600,  affinnipg  11  Ch. 
Biv.  449,  49  L.  J.  Cb.  545.     The 


principle  applies  generally  to  corpo- 
rations created  by  statute  for  par- 
ticular purposes  ;  it  is  not  confined 
to  companies  formed  undf  r  the  Com- 
panics  Act  ;  Baroness  Wenlock  v. 
River  Dee  Co.  (1885)  10  App.  Ca. 
354. 
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1.  From 
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ship law. 


Rights  of 
dismenting 
{•attners. 


Doctrine 
as  to 
limited 
agtncy. 


1.  In  trading  corporations  the  relation  of  the  members 
or  shareholders  to  one  another  is  in  fact  a  modified  (a) 
contract  of  partnership,  which  in  the  view  of  courts  of 
equity  is  governed  by  the  ordinary  rules  of  partnership  law 
so  far  as  they  are  not  excluded  by  the  constitution  of  the 
company. 

Now  it  is  a  well-settled  principle  of  partnership  law  that 
no  majority  of  the  partners  can  bind  a  dissenting  minority, 
or  even  one  dissenting  partner,  to  engage  the  firm  in  trans- 
actions beyond  its  original  scope.  In  the  case,  therefore, 
of  a  corporation  whose  members  are  as  between  themselves 
partners  in  the  business  carried  on  by  the  corporation,  any 
dissenting  member  is  entitled  to  restrain  the  governing 
body  or  the  majority  of  the  company  from  attempting  to 
involve  the  company  in  an  undertaking  which  does  not 
come  within  its  purposes  as  defined  by  its  original  con- 
stitution. Courts  of  equity  have  been  naturally  called 
upon  to  look  at  the  subject  chiefly  from  this  point  of  view, 
that  is,  as  giving  rise  to  questions  between  shareholders 
and  directors,  or  between  minorities  and  majorities.  Such 
(|uestions  do  not  require  the  court  to  decide  whether  an  act 
which  dissentients  may  prevent  the  agents  of  the  company 
from  doing  in  its  name  might  not  nevertheless,  if  so  done 
by  them  with  apparent  authority,  be  binding  on  the  cor- 
porate body,  or  a  contract  so  made  be  enforceable  by  the 
other  party  who  had  contracted  in  good  faith.  This  dis- 
tinction has  not  always  been  kept  in  sight.  But  further, 
according  to  the  law  of  partnership  a  partner  can  bind  the 
firm  only  as  its  agent :  his  authority  is  pmma  facie  an 
extensive  one  (h),  but  if  it  is  specially  restricted  by  agree- 
ment between  the  partners,  and  the  restriction  is  known 


(a)  Namely  by  provisions  for 
trknsfer  of  (>haref<,  limited  liability 
of  ohaieholdero,  and  other  tbirgs 
wLicb  cannot  (at  least  with  con- 
venience or  coni)>letene88)  be  made 
incident  to  a  partnership  at  common 
law. 


(6)  James  L.J.  Baird's  ca.  (1870) 
5  Ch.  733  ;  Story  on  Agency,  §  § 
124,  125,  adopted  by  the  Judicial 
Committee  in  Bank  of  A  ustralnaia  v. 
Breillat  (1847)  6  Moo.  P.  C.  152, 
195. 
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to  the  person  dealing  with  him,  he  cannot  bind  the  firm 
to  anything  beyond  those  special  limits.     Limits  of  this  In  pnblio 
kind  may  be  imposed  on  the  directors  or  other  officers  of  a  ihSte*  of** 
company  by  its  constitution  ;  and  if  that  constitution  is  dirootori' 
embodied  in  a  special  Act  of  Parliament,  or  in  a  deed  of  presumed 
settlement  or  articles  of  association  registered  in  a  public  *°  ^ 
office  under  the  provisions  of  a  general  Act,  it  is  considered 
that  all  persons  dealing  with  the  agents  of  the  corporation 
must  be  deemed  to  have  notice  of  the  limits  thus  publicly 
set  to  their  authority.     The  corporation  is  accordingly  not 
bovmd  by  anything  done  by  them  in  its  name  when  the 
transaction  is  on  the  face  of  it  in  excess  of  the  powers 
thus  defined.     And  it  is  important  to  remember  that  in 
this  view  the  resolutions  of  meetings  however  numerous, 
and  passed  by  however  great  a  majority,  have  of  them- 
selves no  more  power  than  the  proceedings  of  individual 
agents  to  bind  the  partnership  against  the  will  of  any 
single  member  to  transactions  of  a  kind  to  which  he  did 
not  by  the  contract  of  partnership  aigree  that  it  might  be 
bound. 

Irregularities  in  the  conduct  of  the  internal  affairs  of 
the  body  corporate,  even  the  omission  of  things  which  as 
between  shareholders  and  directors  are  conditions  precedent 
to  the  exercise  of  the  directors'  authority,  will  not  however 
invalidate  acts  which  on  the  face  of  them  are  regular  and 
authorized :  third  parties  dealing  in  good  faith  are  entitled 
to  assume  that  internal  regulations  (the  observance  of  which 
it  may  be  difficult  or  impossible  for  them  to  verify)  have 
in  fact  been  complied  with. 

These  applications  of  partnership  law  materially  cut 
down  the  results  of  the  common  law  theory  of  general 
capacity  so  far  as  regards  its  application  to  almost  all 
incorporated  companies  of  modem  origin. 

But  it  is  to  be  observed  that  in  the  ordinary  law  of  Assent  of 

II  fK 

partnership  there  is  nothing  to  prevent  the  members  of  a  members 
firm,  if  they  are  all  so  minded,  from  extending  or  changing  w'^*  '«• 


~  ■  T  '^2*'^^  •sr}  y'f^y 
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head. 


"'>7®  .       its  business  without  limit  bv  their  unanimous  aereement. 
obieotionB  *^ ,  ,     . 

on  this  As  a  matter  of  pure  corporation  law,  the  unanimity  of  the 
members  is  of  little  importance  :  it  may  supply  the  want 
of  a  formal  act  of  the  governing  body  in  some  cases  (c), 
but  it  can  in  no  case  do  more.  As  a  matter  of  mixed 
corporation  and  partnership  law  this  unanimity  may  be 
all-important  as  being  a  ratification  by  all  the  partners  of 
that  which  if  any  one  of  them  dissented  would  not  be  the 
act  of  the  firm  :  for  although  the  corporate  body  of  which 
they  are  members  is  in  many  respects  different  from  any 
ordinary  partnership,  it  is  treated,  and  justly  treated,  as  a 
partnership  for  this  purpose.  It  appears,  then,  that  the 
unanimous  assent  of  the  members  will  remove  all  objections 
founded  on  the  principles  of  partnership,  and  will  so  far 
leave  the  corporation  in  full  possession  of  its  common  law 
powers.  There  are  nevertheless  many  transactions  which 
even  the  unanimous  will  of  all  the  members  cannot  make 
binding  as  corporate  acts.  For  the  reasons  which  de- 
termine this  we  must  seek  farther. 


M 

1  :  l 


2.  Public 
policy : 
corpora- 
tions 

formed  for 
special 
porpoeea. 
Powers 
must  not 
be  used  to 
defeat 
purposes 
of  incor- 
poration. 


2.  Most  corporations  established  in  modem  times  by 
special  Acts  of  Parliament  have  been  established  expressly 
for  special  purposes  the  fulfilment  of  which  is  considered 
to  be  for  the  benefit  of  the  public  as  well  as  of  the  pro- 
prietors of  the  undertaking,  and  for  this  reason  they  are 
armed  with  extraordinary  powers  and  privileges.  What- 
ever a  corporation  may  be  capable  of  doing  at  common 
law,  there  is  no  doubt  that  unusual  powers  given  by  the 
Legislature  for  a  special  purpose  must  be  employed  only 
for  that  purpose:  if  Parliament  empowers  either  natural 
persons  or  a  corporation  to  take  J.  S.'s  lands  for  a  railway, 
J.  S.  is  not  bound  to  let  them  take  it  for  a  factory  or  to  let 
them  take  an  excessive  quantity  of  land  on  purpose  to 


(c)    Even   this    is    in  strictness 
hardly  consistent  with  the  leading 
principle  that  if  A ,  B,  G. 
&c.,  are  incorporated  to  them  and 


their  successors  by  the  name  of  X, 
then  A  +  B  +  0  +  .  .  .  Ac. 
are  twt  =  X. 
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re-sell  it  at  a  profit  (d).     If  Parliament  confers  immunity 

for  the  obstruction  of  a  navigable  river  by  building  a  bridge 

at  a  specified  place  that  will  be  no  excuse  for  obstructing 

it  in  the  like  manner  elsewhere.     Moreover  we  cannot  stop 

here.     It  is  impossible  to  say  that  an  incorporation  for 

special  objects  and  with  special  powers  gives  a  restricted 

right  of  using  those  powers,  but  leaves  the  use  of  ordinary 

corporate  powers  without  any  restriction.     The  possession 

of  extraordinary  powers  puts  the  corporation  for  almost  all 

purposes  and  in  almost  all  transactions  in  a  wholly  different 

position  from  that  which  it  would  have  held  without  them ; 

and  apart  from  the  actual  exercise  of  them  it  may  do  many 

things  which  it  was  otherwise  legally  competent  to  do,  but 

which  without  their  existence  it  could  practically  never 

have  done.     Any  substantial  departure  from  the  purposes 

contemplated  by   the  Legislature,  whether  involving  on 

the  face  of  it  a  misapplication  of  special  powers  or  not, 

would  defeat  the   expectations   and  objects   with   which 

those  powers  were  given.    When  Parliament,  in  the  public 

interest  and  in  consideration  of  a  presumed  benefit  to  the 

public,  confers  extraordinary  powers,  it  must  be  taken  in 

the  same  interest  to  forbid  the  doing  of  that  which  will 

tend  to  defeat  its  policy  in  conferring  them ;  and  to  forbid 

in  the  sense  not  only  of  attaching  penal  consequences  to 

such  acts  when  done,  but  of  making  them  wholly  void  if 


(d)  See  QaUoway  v.  Mayor  of 
London  (1866)  L.  R.  1  H.  L.  at  p. 
43,  35  L.  J.  Ch.  477.  Lord  Oaring- 
ton  V.  Wycombe  Ry.  Co.  (1868)  3  Ch. 
377,  381  ;  37  L.  J.  Oh.  213.  Nor 
may  a  company  hold  regattas  or  let 
out  pleasure-boats  to  the  iacon- 
veuience  of  the  former  owner  on  a 
piece  of  water  acquired  by  them 
under  their  Act  for  a  reservoir  : 
Bostock  V.  If.  Staffordshire  Ry.  Co. 
(1856)  3  Sm.  &  G.  283,  292  ;  25 
L.  J.  Ch.  325  ;  nor  alienate  land 
similarly  acquired  except  for  pur- 
poses authorized  by  the  Act :  Mid- 
liner  V.  Midland  Ry.  Co.  (1879)  11 
Ch.  D.  611,  622  ;  48  L.  J.  Ch.  258. 


But  a  statutory  corporation  ac- 
quiring property  takes  it  with  all 
its  rights  and  incidents  as  against 
strangers,  subject  only  to  the  duty 
of  exercising  those  rights  in  good 
faith  with  a  view  to  the  objects  of 
incorporation  :  Swindon  Waterworks 
Co.  V.  Wilts  and  Berks  Canal  Navi- 
gation Co.  (1875)  L.  R.  7  H.  L.  697, 
704,  710  ;  45  L.J.  Ch.  638  ;  Bonner 
V.  a.  W.  R.  Co.  (1883)  24  Ch.  Div. 
1  ;  and  a  corporation  cannot  bind 
itself  not  to  use  in  the  future  special 
powers  which  have  presumably  been 
conferred  to  be  used  for  the  public 
good  :  Ayr  Harbour  Trustees  v. 
Oswald  (1883)  8  App.  Oa.  623. 
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it  is  attempted  to  do  them.  Accordingly  contracts  of 
railway  companies  and  corporations  of  a  like  public  nature 
which  can  be  seen  to  import  a  substantial  contravention  of 
the  policy  of  the  incorporating  Acts  are  held  by  the  courts 
to  be  void,  and  are  often  spoken  of  as  viola  prohihita,  and 
illegal  in  the  same  sense  that  a  contract  of  a  natural 
person  to  do  anything  contrary  to  the  provisions  of  an  Act 
of  Parliament  is  illegal  (e).  Others  prefer  to  say  that  the 
Legislature,  acting  indeed  on  motives  of  public  policy,  has 
simply  disabled  the  corporation  from  doing  acts  of  this 
class  ;  "  to  regard  the  case  as  one  of  incapacity  to  contract 
rather  than  of  illegality,  and  the  corporation  as  if  it  were 
non-existent  for  the  purpose  of  such  contracts  "  (/). 

The  difference,  however,  is  but  a  verbal  one,  and  both 
modes  of  expression  have  their  convenience.  The  former 
seems  appropriate  in  such  a  case  as  that  where  it  was 
decided  that  the  agreement  of  a  third  person  to  procure  a 
company  to  do  something  foreign  to  its  proper  purposes  is 
illegal  and  void  {<j). 


aa  la 
vestors. 


Interest  of  There  is  another  c'  nsideration  of  a  somewhat  similar 
Llin^"  *'  ^"^^  which  applies  equally  to  what  may  be  called  public 
companies  in  a  special  sense — i.e.,  such  as  are  invested  with 
special  powers  for  carrying  out  defined  objects  of  public 
interest — and  ordinary  joint-stock  companies  which  have 
no  such  powers.  The  provisions  for  limited  liability  and 
for  the  easy  transfer  of  shares  in  both  sorts  of  companies 


(c)  Blackburn  J.  in  Taylor  v. 
Chichester  &  Midhurst  Ry.  Co.  (1867) 
L.  R.  2  Ex.  at  p.  379  ;  39  L.  J.  Ex. 
217  ;  and  (Brett  and  Grove  JJ. 
concurring)  in  Riche  v.  Ashbury  Ry. 
Carriage  Co.  (1874)  L.  B.  9.  Ex.  at 
pp.  262,  266  ;  43  L.  J.  Ex.  177. 
Lord  Hat^erley,  s.  c.  nom.  Ashbmy 
Ry.  Carriage  Co.  v.  Riche  (1875) 
L.  R.  7  H.  L.  at  p.  689. 

(/)  Archibald  J.  L.  R.  9  Ex. 
293  ;  Lord  Cairns,  L.  R.  7  H.  L.  at 
p.  672;  Loid  Selbome,  ib.  694. 
And  Bramwell  L.  J.  rather  strongly 


disapproves  of  calling  such  acts 
illegal,  pointing  out  that  if  they 
were  properly  so  called  there  would 
have  been  some  means  of  restraining 
them  in  a  court  of  common  law  at 
the  instance  of  the  Crown  :  A.  0. 
V.  G.  E.  Ry.  Co.  (1880)  11  Oh.  Div. 
at  pp.  501—3. 

(^)  MncGregorv.  Dover  dc  Deal  Ry. 
Co.  (18i>2)  18  Q.  B.  618,  22 
L.  J.  Q  B.  69.  See  per  Erie  J. 
in  Hay  or  of  Norwich  v.  Norfolk  Ry. 
Co.  (1855)  4  E.  &  B.  397,  24  L.  J. 
Q.  B.  105. 
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must  be  considered,  in  their  modem  form  and  extent  at 
least,  as  a  statutory  privilege.  These  provisions  also  invest 
the  companies  with  a  certain  public  character  and  interest 
apart  from  the  nature  of  their  particular  objects  in  each 
case,  but  derived  from  the  fact  that  they  do  professedly  B"Jo«".of 

BilArOS  111 

exist  for  particular  objects.     By  far  the  greater  part  of  market 

their  capital  represents  the  money  of  shareholders  who  g"„g^'' 

have  bought  shares  in  the  market  without  any  intention  giving 

of  taking  an  active  part  in  the  management  of  the  concern,  ^y^^  com- 

but  on  the  faith  that  they  know  in  what  sort  of  adventure  pany  bave 

.  ,    *  ngut  to 

they  are  investing  their  money,  and  that  the  company  s  assume 

funds  are  not  being  and  will  not  be  applied  to  other  objects  |.„^^n„.g 

than  those  set  forth  in  its  constitution  as  declared  by  the  profea  ed 
..n.  ,.  J  n  .,•  ,1      objects  are 

Act  01  mcorporation,  memorandum  oi  association,  or  the  adhered 

like.  This  is  not  a  mere  repetition  of  the  objections  to- 
grounded  on  partnership  law;  the  incoming  shareholder 
may  protect  himself  for  the  future,  but  the  mischief  may 
be  done  or  doing  at  the  time  of  the  purchase  :  moreover 
persons  other  than  shareholders  deal  with  the  company  on 
the  faith  of  its  adhering  to  its  defined  objects.  They  are 
entitled  to  "  know  that  they  are  dealing  with  persons  who 
can  only  devote  their  means  to  a  given  class  of  objects,  and 
who  are  prohibited  from  devoting  their  means  to  any  other 
purpose "  (h).  The  assent  of  all  those  who  are  share- 
holders at  a  given  time  will  bind  them  individually,  but  it 
will  not  bind  others  (i).  If  I  buy  shares  in  a  company 
which  professes  to  make  railway  plant  in  England  I  have 
a  right  to  assume  that  its  funds  are  not  pledged  to  pay  for 
making  a  railway  in  Spain  or  Belgium,  and  it  is  the  same 
if  dealing  with  it  as  a  stranger  I  lend  money  or  otherwise 
give  credit  to  it.  Accordingly  the  provisions  of  the  Com- 
panies Act,  1862,  are  to  be  considered  as  having  been 
enacted  in  the  interests  of  "  in  the  first  place,  those  who 
might  become  shareholders  in  succession  to  the  persons 


{h)  Lord  Hatherley,  L.  R.  7  H. 
L.  at  p.  684. 


(i)  See  L.  R.  9  Ex.  270,  291. 
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Inability 
of  corpo- 
rations 
to  make 
negotiable 
instru- 
ments. 


who  were  shareholders  for  the  time  being ;  and  secondly, 
the  outside  public,  and  more  particularly  those  who  might 
be  creditors  of  companies  of  this  kind  "  (k).  The  House  of 
Lords  has  unanimously  decided  that  by  the  general  scheme 
and  on  the  tnie  construction  of  the  Act  a  company 
registered  under  it  is  forbidden  to  enter,  even  with  the 
unanimous  assent  of  the  shareholders  for  the  time  being 
into  a  contract  foreign  to  its  objects  as  defined  in  the 
memorandum  of  association  (I). 

The  reader  is  referred  to  the  Appendix  (m)  for  a  selection 
of  authorities  showing  how  the  doctrine  of  corporate  powers 
here  given  in  outline  has  gradually  been  worked  out. 

It  is  not  proposed  to  enter  on  any  further  discussion  of 
the  particular  contracts  which  particular  corporate  bodies 
have  been  held  incapable  of  making.  One  class  of  con- 
tracts, however,  is  in  a  somewhat  peculiar  position  in  this 
respect,  and  requires  a  little  separate  consideration.  We 
mean  the  contracts  expressed  in  negotiable  instruments 
and  governed  by  the  law  merchant.  It  is  said  and  truly 
said  that  as  a  general  rule  a  corporation  cannot  bind  itself 
by  a  negotiable  instrument  (n).  The  origin  and  meaning  of 
the  rule  are  easily  misapprehended.  At  first  sight  it  looks 
like  an  obvious  deduction  from  the  doctrine  of  limited 
special  capacities.  If  a  corporation  can  only  make  such 
contracts  as  it  is  empowered  to  make,  then  it  follows  of 
course  that  among  other  things  it  cannot  issue  bills  or 
notes  without  express  or  implied  authority  to  do  so ;  but 
we  have  seen  that  this  ground  is  now  hardly  tenable.  In 
order  to  state  what  we  believe  to  be  the  true  view  we  must 


(k)  Lord  Cairns,  L.  K.  7  H.  L. 
at  p.  667. 

{I)  Askbury  Ry.  Carriage  &  Iron 
Co.  V.  Riche  (1875)  L.  R.  7  H.  L. 
653  ;  in  Ex.  and  Ex.  Ch.  (where 
the  Court  was  equally  divided) 
L.  R.  9  Ex.  224,  249  ;  44  L.  J.  Ex. 
185. 

(m)  NoteD. 

(»)  A  different  rule   prevails   in 


the  United  States,  where  it  is  held 
that  a  corporation  not  expressly 
prohibited  from  so  doing  may  give 
negotiable  promissory  notes  for 
any  of  the  legitimate  purposes  of 
its  incorporation  :  Moss  v.  Averill 
(1853)  10  N.  Y.  449,  and  other 
authorities  cited  by  Mr.  Wald  in 
his  notes  here  in  the  American 
edition. 
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to  some  extent  anticipate  the  subject  of  the   following 
chapter,  so  far  as  it  relates  to  the  form  of  corporate  con- 
tracts.    The  general  rule  is  that  the  contracts  of  a  cor-  The  djffi- 
poration   must   be  made  under  its  common  seal,  and  it  partly 
follows  that  a  corporation  cannot  prima  facie  be  bound  by  'o""*!* 
negotiable   instruments  in  the  ordinary  form.     The  only 
early  authority  which  is   really  much   to  the  point  was 
argued  and  partly  decided  on  this  footing  (o).     Of  late 
years  incorporated  companies  have  issued  documents  under 
seal  purporting  to  be  negotiable ;  but  by  the  law  merchant 
an  instrument  under  seal  cannot  be  negotiable,  and  it  is 
the  better  opinion  that  the  fact  of  the  seal  being  a  cor- 
porate one  makes  no  ditference ;   it  cannot  be  taken  as 
merely  equivalent  to  signature  because  the  party  sealing 
is  an  artificial  person  and  unable  to  sign  (p).    Putting  this  ?»'%  in 
last  question  aside,  however,  there  are  very  many  matters  appHca- 
about  which  a  corporation  can  contract  without  seal,  and  ^^''^^  °' 
in  particular  in  the  case  of  a  trading  corporation  all  things  ordinary 
naturally  incident   to   the   business   it   carries  on.     Why  ^rtaer- 
should  not  the  agents  who  are  authorized  to  contract  on  "hip 
behalf  of  the  company  in  the  ordinary  course  of  its  business 
be  competent  to  bind  the  company  by  their  acceptance  or 
indorsement  on  its  behalf,  just  as  a  member  of  an  ordinary 
trading  partnership  can  bind  the  firm  ?     There  is  a  two- 
fold answer  to  this  question.     First,  the  extensive  implied 
authority  of  an  ordinary  partner  to  bind  his  fellows  cannot 
be  applied  to  the  case  of  a  numerous  association,  whether 
incorporated   or  not,  whose  members  are  personally  un- 
known to  each  other,  and  it  has  been  often  decided  that 


agency. 


(o)  Broiightonv. Manchester  Water- 
works Co.  (1819)  3  B.  &  AlH.  1. 
The  chief  point  was  on  the  statutes 
giving  the  fiank  of  England  exclu- 
sive rights  of  issuing  notes,  &c., 
within  certain  limits.  In  Murray 
V.  E.  India  Co.  (1821)  5  B.  &  Aid. 
204,  the  statutory  authority  to  issue 
bills  was  not  disputed  ;  a  difficulty 
was  raised  as  to  the  proper  remedy, 
bnt  disposed  of  in  the  course  of  argu- 


ment (p.  210).  Other  case^  at  first 
sight  like  these  relate  to  the  autho- 
rity of  particular  agents  to  bind  a 
corporate — or  uniiicorpoiated — as- 
sociation irrespective  of  the  theory 
of  corporate  liabilities.  See  the 
next  note  but  one. 

(p)  Crouch  V.  Credit  Foncier  (1873) 
L.  R.  8  Q.  B.  374,  42  L.  J.  Q.  B. 
183. 
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And 
paitly  in 
the 

peculiar 
character 
of  the 
contract  of 
exchaDge. 


the  managers  of  such  associations  cannot  bind  the  indi- 
vidual members  or  the  corporate  body,  as  the  case  may  be, 
by  giving  negotiable  instruments  in  the  name  of  the  con- 
cern, unless  the  terms  of  their  parti  ular  authority  enable 
them  to  do  so  by  express  words  or  nee  ^^ary  implication  (g). 
In  the  case  of  a  corporation  this  authority  must  be  sought 
in  its  constitution  as  set  forth  in  its  special  Act,  articles  of 
association,  or  the  like.  Secondly,  the  power  of  even  a 
trading  corporation  to  contract  without  seal  is  limited  to 
things  incidental  to  the  usual  conduct  of  its  business.  But 
as  was  pointed  out  by  a  judge  who  was  certainly  not  dis- 
posed to  take  a  narrow  view  of  corporate  powers,  a  nego- 
tiable instrument  is  not  merely  evidence  of  a  contract,  but 
creates  a  new  contract  and  a  distinct  cause  of  action,  and 
"  it  would  be  altogether  contrary  co  the  principles  of  the 
law  which  regulates  such  instruments  that  they  should  bo 
valid  or  not  according  as  the  consideration  between  the 
original  parties  was  good  or  bad ; "  and  it  would  be  most 
inconvenient  if  one  had  in  the  case  of  a  corporation  to 
inquire  "whether  the  consideration  in  respect  of  which 
the  acceptance  is  given  is  sufficiently  connected  with  the 
purposes  for  which  the  acceptors  are  incorporated "  (/). 

The  result  seems  to  be  that  a  corporation  cannot  hv 
bound  by  negotiable  instruments  except  in  one  of  the 
following  cases  : — 


(7)  A  8  to  unincorporated  joint  stock 
compan'es  :  Nmle  v.  Titrtnn  (1827) 
4  Bing.  149,  Didimon  v.  Vnlpy  (1829) 
10  B.  A  C.  128,  Bramah  v.  Pohevts 
(1837)  3  B'ng.  N.  C.  963,  Bull  v. 
Morrd  (1840)  12  A.  &  E.  745, 
Broxon  v.  Byer»  (1847)  16  M.  &  W. 
252,  16  L.  J.  Ex.  112.  As  to  in- 
corporated companies  :  Steele  v. 
Harmer  (1845)  14  M.  &  W.  831  (in 
Ex.  Ch.  4  Ex.  1,  not  on  this  point), 
Thompson  v.  Universal  Saivage  Co. 
(1848)  1  Ex.  694,  17  L.  J.  Ex.  118, 
Re  Peruvian  Rys.  Co.  (1867)  2  Ch. 
617,  36  L.  J.  Ch.  864;  cp.  Ex  parte 


CHy  Bank  (1868)  3  Ch.  758,  per 
Selwjn  L.J.  The  two  laHt  caces  i,'o 
rather  far  in  the  diiection  of  im- 
plying such  a  power  from  gtreral 
wordp. 

(r)  Per  Erie  C.J.  Bateman  v. 
Mid  Wales  Ry.  Co.  (1866)  L  l\.  1 
G.  P.  499,  509,  35  L.  J.  C.  P.  205. 
Railway  companies  are  expressly 
forbidden  to  issue  negotiable  or 
assignable  instruments  without 
statutory  authority,  on  pain  of 
forfeiting  the  nominal  amount  of 
the  security  :  7  &  8  Vict.  c.  85,  b. 
19. 
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1.  When  the  negotiation  of  bills  and  notes  is  itself  one 
of  the  purposes  for  which  the  corporation  exists — "  within 
the  very  scope  and  object  of  their  incorporation  "  (s) — as 
with  the  Bank  of  England  and  the  East  India  Company, 
and  (it  is  presumed)  financial  companies  generally,  and 
perhaps  even  all  companies  whose  business  wholly  or 
chiefly  consists  in  buying  and  selling  (s). 

2,  When  the  instrument  is  accepted  or  made  by  an 
agent  for  the  corporation  whom  its  constitution  empowers 
to  accept  bills,  &c.,  on  its  behalf  either  by  express  words 
or  by  necessary  implication. 

The  extent  of  these  exceptions  cannot  be  said  to  be  very 
precisely  defined,  and  in  framing  articles  of  association,  &c., 
it  is  therefore  desirable  to  insert  express  and  clear  provisions 
on  this  head. 

In  the  United  States  \.he  Supreme  Court  has  decided  American 
...  decisioDs. 

that  local  authorities  having  the  usual  powers  of  adminis- 
tration and  local  taxation  have  not  any  implied  power  to 
issue  negotiable  securities  which  will  be  indisputable  in 
the  hands  of  a  bona  fide  holder  for  value  {t),  and  has  been 
equally  divided  on  the  question  whether  municipal  corpo- 
rations have  such  power  (u).  It  seems  however  that  iu 
American  Courts  a  power  to  borrow  money  is  held  to  carry 
with  it  as  an  incident  the  power  of  issuing  negotiable 
securities  {x). 


The  common  law  doctrine  of  estoppel  (?/),  and  the  kindred  Estoppel 
equitable  doctrine  of  part  performance  {z),  apply  t 


and  part 
<»''<»rp"''A-  perform 


(«)  Per  Montapue  Sirith  J.  L. 
R.  1  0  r.  612  ;  Ex  parte  City  Bank 
(18G8)  3  Ch.  75ti. 

(0  Folke  Jury  v.  Britton  (1872) 
15  Wallace  (Sup.  Ct.  U.S.)  660, 
572. 

(«)  The  Mayor  v.  Itay  (1873)  19 
Wallace  (Sup.  Ct.  U,S.)  46(5. 

{x)  Police  Jury  v.  Britton,  15 
Wallace,  566,  and  Mr.  Wald'a  note 
here  in  Anierican  eri. 

(y)  Webb  v.  lltrne  Bay  Com  mis- 
xioners  (1870)  L.  K.  5  g.  li.  642,  39 

P. 


L.  J.  Q.  B.  221. 

(z)  Wihon  V.  Wist  Hartlepool  Ry. 
Co.  (1864-5)  2  1>.  J.  S.  475,  493,  per 
Turner  L.J.  34  L.  J.  Ch.  241  ; 
Crook  V.  Corporation  of  Seafonl 
(1871)  6  Ch.  551  ;  Melbourne  Bank- 
in<iCtiporalion  v.BroiK/ham  (1878-9) 
4  App.  Ca.  at  p.  169,  48  L.  J.  C.  P. 
12.  TLis  must  be  confined  however 
tu  ca£eB  where  the  corporation  is 
"capable  of  being  bound  by  the 
written  contract  nf  itt)  directors  as 
an  individual   is  capable  of  being 

K 
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•nee  apply  tions  as  well  as  to  natural  persons.  Even  when  the  cor- 
rations.  porate  seal  has  been  improperly  affixed  to  a  document  by 
a  person  who  has  the  custody  of  the  seal  for  other  pur- 
poses, tho  corporation  may  be  bound  by  conduct  on  the 
part  of  its  governing  body  which  amounts  to  an  estoppel 
or  ratification,  but  it  will  not  be  bound  by  anything  less  (a) 
Tlie  principles  applied  in  such  cases  are  in  truth  indepcn- 
<lii||(,  (*f  contract,  and  therefore  no  difficulty  aiises  from  the 
want  of  a  contract  under  the  corporate  seal,  <.^'  i\vM\-vX)m- 
pliance  with  statutory  forms.  But  it  is  conceivixi  that  no 
sort  of  estoppel,  pait  performance,  or  ratification  can  bind 
a  corporation  to  a  transaction  which  tho  legisljiture  has  in 
substance  forbivkion  it  to  undertake,  or  made  it  inc^pablo 
of  unc     taking. 


bound  by  bis  ow«  contract  in 
writing  :  "  per  CoMon  L.J.  Hunt  v. 
Wimbledon  Local  fioard  (1878)  4  C. 
P.  Div.  at  p.  62,  46  L.  J.  C.  P.  207. 


(a)   Bank    of  Ireland    v.    Evans' 
Charities  (1855)  5  H.  L.  C.  389 ;  Mer- 
chants of  the  Staple  v.  Bank  of  Entf 
land  (1887)  21  Q.  B.  Div.  KiO, 


,,,  .xv-'if^'^     ^/f-^''-*^ 
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Ac'COHWKcJ    t\^   the    iiKxk^rn   conception   of  contract,    all  ContraBt 
a,gi\enients  \n hich  satisfy  certain  conditions  of  a  general  an^°*"*°* 
kind  ai\*  valid  (\>ntra<3t8  and  may  be  sued  upon,    in  the  modem 
absx'tioe  of  awy  special    legislation    forbidding   particular  tions^of 
ooutracts  to  be  niad*;  or  denying  validity  to  them  unless  contracta 
m^ade  v^ith  parti' <dar  forr/m,     Ho  thoroughly  has  this  con- rights  of 
oeptiou  established   itn'-lf  in   f<v'^nt   times   that,    having  *"*^*'^ 
wade  thi*  presence  of  a  consideratioii  one  of  the   general 
condiiK'Us  of  a  valid  contrac^t,  we  are  now  accustomed  to 
bring  contract}*  under  seal  within   the  terms  of  the  con- 
dition by  saying  that  where  a  contract  is  under  seal  the 
consideration  is  piesiiin<;d.      But  in  fact   the  doctrine  of 
(V>»«!i*ieration   in    its    present    ^^r^neral    form    is  of  com- 
pamtively  modern  origin.     The  ancient  reason  why  a  deef] 
cituld  be   sue/J    upon  lay  n//t  in  a  consideration  in   our 
present   m'tm:   '4   th*   word   being    presumed    from    the 
solemnity  of  the  transaction,  but  in  the  solenuiity  itself. 
The  foriuH  of  W'ding  and  delivery  come  down  to  us  from 
11  time  when  the  general  theory  of  the  law  start*;/}  from  a 
(iittcreiit   or   even    opposite    point   to   our  own.       When  Anofent 
liiomi.sc'S  are  first  recognized  as  creating   legal  duties  at  g^rdg  diy 

all,    their    efficacy    depends,  not    upon  the  substance  of^^*"™** 
,  •         1      ,  •       /.  ./Ml-  •  1-   •  ..contractB. 

the  transaction,  but  upon  its  tu.nlling  certain  conditions  (A 

I'onn,  and  being  established  by  one    or   other   «7f'  certain 

strictly  specified  modes  of  proof      The    law    rela»in^    to 

the  form  of  corporate  contracts  is,  m  we   sliall  presently 

K  2 


132 


FORM   OF   CON'J'KACT. 


Informal 
contracts 
actionable 
only  as 
exceptions 
in  Roman 
and  old 
English 
law. 


find,  still  going  through  a  process  of  struggling  develop- 
ment not  altogether  unlike  that  which  took  place  in 
earlier  times  with  regard  to  the  contracts  of  natural  persons. 
Both  in  the  Roman  law  as  presented  to  us  in  the  Digest 
and  Institutes,  and  in  the  English  law  of  the  thirteenth, 
and  even  down  to  the  latter  part  of  the  fifteenth  century, 
this  primitive  doctrine  that  formal  contracts  alone  give 
rise  to  actions  is  at  the  base  of  the  whole  learning  of  con- 
tracts. Considerable  classes  of  informal  contracts  are  en- 
forceable on  various  grounds  which  are  practically  reducibli' 
to  "  convenience  amounting  almost  to  necessity,"  in  the 
language  of  our  modem  cases  on  the  contracts  of  corpora- 
tions. But  these  grounds  are  not  as  yet  connected  by  any 
recognized  general  principle.  In  the  medieval  English 
system,  so  far  as  one  can  now  judge,  they  am  narrower 
in  statement  and  less  important  in  practice  than  in  the 
Roman. 

In  England  we  find  this  theory  expressed  by  Bracton  in 
almost  purely  Roman  language  (a),  which  is  substantially 
repeated  in  Fleta.  How  far  the  theory  was  directly  bor- 
rowed, or  how  far  it  already  existed  as  a  genuine  parallel 
development  of  English  legal  ideas  with  which  the  au- 
thorities of  the  civil  law  were  found  in  great  measure  to 
coincide,  may  perhaps  be  doubtful  (h).  At  any  rate  the 
coiTos})ondence  is  so  close  that  some  statement  of  the 
Roman  doctrine  in  its  general  effect  (c)  is  almost  necessary 
to  make  its  English  counterpart  intelligible. 

The  Eormal  contracts  (legitimae   conventiones)  gave  a  right 

Ooctrine     of  actioii  irrespective  of  their  subject-matter.  In  Justinian's 

time  the  only  kind  of  formal   contract  in  use  was  the  Sti- 


(a)  In  Britton  the  subbtantial 
correspondence  remains,  but  the 
details  are  much  more  modified  to 
Buit  the  real  facts  of  English  prac- 
tice, r.y.  the  verbal  Stipulation  all 
but  disappears.  (Cap,  t)«  Dfttte,  ]. 
ISf),  ed.  NichollB.) 

(b)  Sec   Giiterbock,     Henr.     de 


Bracton,   §    18,    pp.    107-8,    where 
the  parallel  is  accurately  stated. 

(c)  Savigny,  Obi.  2.  196  sqq. 
Compare  Sir  H.  Maine's  account  in 
Ins  chapter  on  tho  Early  History  of 
Contract,  which  is  in  close  agree- 
irent  with  Savigny's. 
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pulation  (d),  or  verbal  contract  by  question  and  answer,  the 
question  being  put  by  the  creditor  and  answered  by  the 
debtor  (as  Dari  spondes  ?  spondeo :  Promittis  ?  proniitto  : 
Facies  ?  faciam).  The  origin  and  early  history  of  the 
Stipulation  are  uncertain.  In  our  authorities  it  appears 
as  a  formal  contract  capable  of  being  applied  to  any  kind 
of  subject-matter  at  the  pleasure  of  the  parties.  Its 
application  was  in  course  of  time  extended  by  the  following 
steps.  1.  The  question  and  answer  were  not  required  to 
be  in  Latin  (e).  2.  An  exact  verbal  correspondence 
between  them  was  not  necessary  (/).  3.  An  instrument 
in  writing  purporting  to  be  the  record  of  a  Stipulation 
was  treated  as  strong  evidence  of  the  Stipulation  having 
actually  taken  place  (g). 

Informal  agreements  (pacta)  did  not  give  any  right  of  J^^dum. 
action  without  the  presence  of  something  more  than  the  and  cama. 
mere  fact  of  the  agreement.  This  something  more  was 
called  causa.  Practically  the  term  covers  a  somewhat 
wider  ground  than  our  "  consideration  executed  :  "  but  it 
has  no  general  notion  corresponding  to  it,  at  least  none  co- 
extensive with  the  notion  of  contract ;  it  is  simply  the 
mark,  whatever  that  may  be  in  the  particular  case,  which 
distinguishes  any  particular  class  of  agreements  from  the 
common  herd  of  pacta  and  makes  them  actionable.     In- 


(rf)  The  liiterarwn  ohligatio  (Gai. 
3. 128)  was  obsolete.  What  appears 
under  that  title  in  the  Inetitutes 
(3.  21)  is  a  general  rule  of  evidence 
unconnected  with  the  ancient 
usage.  The  derivation  of  the 
Stipulation  from  the  ncxum  is 
tempting,  but  has  been  shown,  I 
thinlc,  to  be  untenable.  It  is  aban- 
doned by  Ihering  (Geist  des  rom. 
K.  4th  ed.  1.  303  ;  cp.  2.  555,  582, 
where  he  points  out  that  we  know 
nothing  of  the  form  of  the  nexum), 
Kuntze  (Excnrse  iiher  rum.  R.  pp. 
470,  474,  476),  Girtanner  (Die 
Stipulation,  &c.  Kiel,  1859),  and 
(mdependently,  it  seems)  by  Mr. 
Hunter  in  his  work  on  Roman  Law. 


It  seems  quite  possible  that  the 
earliest  type  of  contract  is  to  be 
sought  in  covenants  made  between 
independent  tribes  or  families.  Cf. 
Gai.  3.  94  on  the  use  of  the  word 
spondeo  in  treaties.  If  this  were 
so,  one  would  expect  the  covenant 
to  be  confirmed  by  an  oath,  of 
which  Prof.  Muirhead  (on  Gai.  3. 
92)  finds  a  trace  on  other  grounds 
in  the  form  promitUa  ?  promitto. 
(e)  Gai.  3.  93,  I.  3.  16,  de  v.  o. 

§1. 

(/)  0.  8.  38.  decent,  et  comm. 
stipul.  10. 

(g)  C.  8.  38.  de  cont.  et  comm. 
stipul.  14,  I.  3.  19.  de  inut.  stipul. 
§12. 
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formal  agreements  not  coming  within  any  of  the  privileged 
classes  were  called  nuda  pacta  and  could  not  be  sued  on  (h). 

The  term  nudum  pactumi  is  sometimes  used,  however, 
with  a  special  and  rather  different  meaning,  to  express  the 
rule  that  a  contract  without  delivt  y  will  not  pass 
property  (i). 

The  further  application  of  this  metaphor  by  speaking 
of  the  causa  when  it  exists  as  the  clothing  or  vesture  of 
the  agreement  is  without  classical  authority  but  very 
common  :  it  is  adopted  to  the  full  extent  by  our  own  early 
writers  (k). 


What 
infoimal 
contracts 
enforce- 
able. 


The  privileged  informal  contracts  were  the  following  : 
1.  Real  contracts,  where  the  causa  consisted  in  the  delivery 
of  money  or  goods :  namely,  mutui  datio,  commodatum, 
depositum,  pignus,  corresponding  to  our  bailn)ents.  This 
class  was  expanded  within  historical  times  to  cover  the 
so-called  innominate  contracts  denoted  by  the  formula 
Do  ut  des,  Szc.  (l),  so  that  there  was  an  enforceable  obliga- 
tion re  contracts  wherever,  as  we  should  say,  there  was  a 
consideration  executed :  yet  the  procedure  in  the  different 
classes  of  cases  was  by  no  means  uniform  (m). 


(h)  They  gave  rise  however  to 
imperfect  or  "  natural"  obligations 
which  had  other  legal  effects. 

(t)  TraditionibuB  et  usucapionibus 
dominia  reruin,  non  nudis  pactis, 
transferuntur.  Cod.  2.  3,  de  pactis, 
20.  But  the  context  is  not  pre- 
served, and  the  particular  pactum 
in  question  may  have  been  nudum 
in  the  general  sense  too.  When  the 
contrary  rule  of  the  Common  Law 
became  fixed  is  a  question  for  which 
more  light  is  still  wanted. 

(k)  "Obligatio  quatuor  species 
habet  quibus  contrahitur  et  plura 
vestimenta,"  Bracton,  99a.  "  Obli- 
gacioun  deit  estre  vestue  de  v. 
maneres  de  garnisementz,"  Brittop 
1,  156.  Austin  (2.  1016,  3rd  c;.^  > 
spoke  per  incur iam  of  tht  right  ol 


action  itself,  instead  of  that  which 
gives  the  right  aa  being  the 
"clothing."  The  notion  some- 
times met  with  that  if  a  contract 
by  verbal  question  and  answer  was 
good,  a  contract  in  writing  must 
be  good  a  fortiori,  is  of  course  a  mere 
modern  invention. 

(J)  Aut  enim  do  tibi  ut  des,  aut 
do  ut  facias,  aut  facio  ut  des,  aut 
facio  ut  facias  ;  in  quibus  quaeritur 
quae  obligatio  nascatnr.  D.  19.  .5. 
de  praescr.  verbis,  5  pr.  and  nee 
Vangerow,  Pand.  §  599  (3.  234,  7th 
ed.).  Blackstone  (Comm.  2.  444) 
took  this  formula  for  a  classification 
of  all  valuable  considerations,  and 
his  blunder  has  been  copied  without 
reflection  hy  later  writers. 

(;/i)  Dig.f.c.§§l-4. 
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2.  Consensual  contracts,  being  contracts  of  constant 
occurrence  in  daily  life  in  which  no  causa  was  required 
beyond  the  nature  of  the  transaction  itself.  For  such 
contracts  were  recognised,  the  first  three  of  them  at  all 
events  (n)  from  the  earliest  times  of  which  we  know 
anything,  namely,  Sale,  Hire,  Partnership,  and  Mandate. 
(Emptio  Venditio,  Locatio  Conductio,  Societas,  Mandatum.) 
To  this  class  great  additions  were  made  in  later  times. 
Subsidiary  contracts  (pacta  adiecta)  entered  into  at  the 
same  time  and  in  connexion  with  contracts  of  an  already 
enforceable  class  became  likewise  enforceable :  and  divers 
kinds  of  informal  contracts  were  specially  made  actionable 
by  the  Edict  and  by  imperial  constitutions,  the  most 
material  of  these  being  the  constitutum,  covering  the 
English  heads  of  account  stated  and  guaranty.  Jus- 
tinian added  the  pactum  donationis,  it  seems  with  a 
special  view  to  gifts  to  pious  uses  (o).  Even  after  all 
these  extensions,  however,  matters  stood  thus  :  "  The 
Stipulation,  as  the  only  formal  agreement  existing  in 
Justinian's  time,  gave  a  right  of  action.  Certain  par- 
ticular classes  of  agreements  also  gave  a  right  of  action 
even  if  informally  made.  All  other  informal  agreements 
(mida  pacta)  gave  none.  This  last  proposition,  that  nuda 
pacta  gave  no  right  of  action,  may  be  regarded  as  the 
most  characteristic  principle  of  the  Roman  law  of  Con- 
tract "  (p).  We  may  now  see  the  importance  of  bearing 
in  mind  that  in  Roman,  and  therefore  also  in  early 
English  law,  nudum  pactum  does  not  mean  an  agreement 
made  without  consideration. 


Modem 


So  far  the  Roman  theory.     When  it  came  to  be  adopted  ^j^q  ^^ 
or  revived  in  Wfstem  Christendom,  what  happened  in 


(n)  See  Prof.  Muirhead  on  Gai. 
3.216. 

(o)  C.  8.  54,  de  donat.  35,  §  5. 
The  eBtabliehment  of  emphyteuBis 
as  a  diBtioct  npecies  of  contract  is  of 
minor   importance  for  our   present 


purpose. 

ip)  Sav.  Obi.  2.  231.  Prof.  Muir- 
head, on  Gai.  3.  134,  nays  that 
"amongst  peregrins  a  nudum  vactum 
was  creative  of  action  :  "  which 
seems  to  be  a  slip. 
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Germany  was,  acccording  to  Savigny,  that  the  form  of  the 
Stipulation  being  foreign  and  unsupported  by  any  real 
national  custom  like  that  which  kept  it  alive  among  the 
Romans,  never  found  its  way  into  practice :  and  as  there 
was  nothing  to  put  in  its  place,  the  distinction  between 
formal  and  informal  agreements  disappeared  (q).  The 
conclusion  is  that  in  the  modem  Roman  law  of  Germany 
the  requirement  of  causa  does  not  exist.  But  this  con- 
clusion is  by  no  means  undisputed ;  in  fact  there  is  a 
decided  conflict  of  opinion  among  modem  writers,  though 
the  greater  weight  of  authorities  appear  to  be  for  the 
proposition  here  stated.  It  has  even  been  maintained  that 
a  causa  was  required  for  the  full  validity  of  a  Stipulation 
in  the  Roman  law  itself  (r).  Something  of  the  same  kind 
seems  to  have  happened  in  Scotland,  where  no  considera- 
tion is  needed  to  make  a  contract  binding :  this  is  (qualified 
however  by  the  rule  that  a  gratuitous  promise  cannot  be 
proved  by  oral  evidence,  but  only  by  writing  (s).  In 
French  jurisprudence  on  the  other  hand  the  Roman  causa 
has  persisted  (though  in  a  pretty  liberal  interpretation)  as 
a  needful  ingredient  of  every  binding  contract.  Instead  of 
Intacta  becoming  legitimae  conventiones,  the  legitimae  con- 
ventiones  have  simply  vanished. 

But  our  English  authors  did  find  something  to  put  in 
the  place  of  the  Stipulation :  namely  the  solemnities  of  a 
Many  things  tend  to  show  that  in  old  English 
4c.  *  and  Anglo-Norman  times  a  writing  was  regarded  only  as 
one  of  the  possible  modes  of  proof  known  to  the  law. 
The  notion  of  the  value  of  a  deed  being  in  its  formality 
came  in  later,  but  it  was  well  established  before  the  thir- 
teenth century.  As  early  as  Glanvill  we  find  that  a  man's 
seal  is  conclusive  against  him  (t).  Bracton  after  setting 
forth   almost   in  the  very  words  of  the   Institutes   how 


Corre- 
oponding 
English 
doctrine  in  deed 


{q)  Sav.  Obi.  2.  239. 
(r)  See  Vaogerow,  Pand.  §  600 
(3  244). 


is)  Erskine,  Pr.  of  Law  of  So.  Bk. 
3,  Tit.  2,  §  1  ;  Bk.  4,  Tit.  2,  §  11. 
(0  L.  10,  c.  12. 


EARLY   ENGLISH   LAW. 

"  Verbis  contrahitur  obligatio  per  stipulationem  "  (u),  &c. 
adds :  "  Et  quod  per  scripturarn  fieri  possit  stipulatio 
at  obligatio  videtur,  quia  si  scriptum  fuerit  in  instru- 
mento  aliquem  promisisse,  perinde  habetur  ac  si  interro- 
gatione  praecedente  responsum  sit "  {x).  There  is  no 
doubt  that  he  means  only  a  writing  under  seal,  though 
it  is  not  so  expressed :  Fleta  does  say  in  so  many  words 
that  a  writing  unsealed  will  not  do  {y).  The  equivalent 
for  the  Roman  Stipulation  being  thus  fixed,  the  classes  of 
Real  and  Consensual  contracts  are  recognized,  in  the  terms 
of  Roman  law  so  far  as  the  recognition  goes :  but  the 
Consensual  contracts  are  so  meagrely  handled  that  it  looks 
as  if  they  were  introduced  only  for  form's  sake  (2).  We 
hear  of  nothing  corresponding  to  the  later  Roman  exten- 
sions of  the  validity  of  informal  agreements.  Such  agree- 
ments in  general  give  no  right  of  action :  in  Glanvill  it 
is  expressly  said  :  "  Privatas  conventiones  non  solet  curia 
doniini  regis  tueri "  {a),  in  a  context  suggesting  that  in  his 
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(u)  One  may  doubt  whether  an 
EngUah  court  ever  in  fact  enforced 
or  would  have  enforced  a  Stipula- 
tion proper,  as  well  aa  whether  it 
ever  entertained  an  "actio  legia 
Aquiliae  de  hominibua  per  feloniam 
occisis,"  fo.  103  b.  Aa  to  Brac- 
ton'a  nse  of  Roman  namea  for 
forma  of  action  compare  Bigelow, 
Leading  Cases  on  the  Law  of 
Torts,  p.  585.  The  following  wild 
marginal  note  occurs  in  an  early 
14th  century  MS.  of  Bracton  in 
the  Cambridge  University  Library 
(Dd.  7.  6)  :  Differt  pactum  a  con- 
ventione  quia  pactum  solum  con- 
sistit  in  sermonibua,  nt  in  stipula- 
tionibus,  conventio  tarn  in  sermone 
quam  in  opere,  ut  cum  in  scriptis 
redigitur. 

(x)  99  6.  100  a. 

(y)  Lib.  2,  c.  60,  §  25.  Non 
solum  Bufficiet  ecriptura  nisi  sigilli 
munimine  stipulantis  roboretur 
cum  teatimuuio  fide  dignorum 
praesentium.  b'or  the  use  of  ttipu- 
Inns,  which  in  classical  Latin  could 
mean    only    the    covenantee,    cp. 


Kemble,  Cod.  Dipl.  no.  623  (a.d. 
979),  '  hia  teatibua  astipularU'Aus,' 
and  Brunner,  Romisch-germaoische 
Urkunde,  224. 

(z)  Giiterbock  (p.  113)  justly  re- 
marks that  what  Bracton  says  of 
theContract  of  Sale  in  another  place 
(fo.  61  b)  ahows  that  it  was  not  a 
true  consensual  contract  in  his  view. 
The  passage  is  curious,  inasmuch 
as  it  contradicts  the  modern  law  of 
England  in  nearly  all  points,  and 
the  civil  law  in  most. 

(a)  Lib.  10,  c.  18,  and  more  fully 
ib,  c.  8.  "  Curia  domini  regis 
is  significant,  for  the  ecclesiasti- 
cal courts  did  take  cognizance  of 
breaches  of  informal  agreements 
as  being  against  good  conscience, 
ib.  c.  12,  and  see  Blackstone's 
Comm.  I.  52,  and  authorities  there 
cited,  and  Archdeacon  Hale's  Series 
of  Precedents  and  Proceedings, 
where  several  instances  will  be 
found.  It  is  worth  noting  that 
they  seem  to  cease  after  the  end  of 
the  15th  century,  i.  e.  when  the 
action  of  assumpsit  in  the  temporal 
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Remedies 
on  con- 
tracts in 
13th  cen- 
tory. 

Debt  on 
covenant. 


Debt  on 
simple 
contract, 
detinue, 


time  even  the  regular  consensual  contracts  of  the  civil  law 
fell  within  the  proposition.  In  Bracton  too,  notwithstand- 
ing his  elaborate  copying  of  Roman  sources,  we  read : 
"  ludicialis  autem  esse  poterit  stipulatio,  vel  conventionalis  : 
iudicialis,  quae  iussu  iudicis  fit  vel  praetoris.  Conventio- 
nalis, quae  ex  conventione  utriusque  partis  concipitur,  nee 
iussu  iudicis  vel  praetoris,  et  quarum  totidem  sunt  genera 
quot  paene  (b)  rerum  contrahendamm,  de  quibus  omnibus 
omnino  curia  regis  se  non  intromittit  nidi  aliquando  de 
gratia  "  (fo.  100a). 

The  sum  of  the  matter  seems  to  have  been  thus.  As  to 
formal  contracts  :  A  contract  under  seal  could  be  enforced 
by  action  of  debt  (placitum  de  debito).  It  was  a  good 
defence  that  the  party's  seal  had  been  lost  and  affixed  by 
a  stranger  without  his  knowledge,  at  least  if  the  owner 
had  given  public  notice  of  the  loss  (c) :  but  not  if  it  had 
been  misapplied  by  a  person  in  whose  custody  it  was ;  for 
then,  it  was  said,  it  was  his  own  fault  for  not  having  it  in 
better  keeping.  This  detail  shows  how  much  more  archaic 
English  law  still  was  than  the  developed  Roman  system 
from  which  it  borrowed  much  of  its  language :  and  also 
that  delivery  was  not  then  known  as  one  of  the  essential 
requisites  of  a  deed.  As  to  informal  contracts :  An  action 
of  debt  might  be  brought  for  money  lent,  or  the  price  of 
goods  sold  and  delivered,  and  an  action  of  detinue  (which 


courts  had  become  well  established, 
And  therefore  the  spiritual  courts 
would  have  been  prohibited  from 
entertaining  such  matters,  as  they 
had  already  been  prohibited  from 
entertaining  snits  nominally  pro 
laesione  Ji<ki,  but  really  equivalent 
to  actions  of  debt  or  the  like  :  Y,  B. 
38  H.  6,  29,  pi.  11. 

(6)  This  is  evidently  the  true 
reading  :  the  printed  book  has 
poenae,  a  mere  printer's  misreading, 
as  I  suspect,  of  pene,  which  is  given 
by  the  best  MSS.  Bracton  was 
copying  the  language  of  I.  3.  18, 
§3. 


(c)  GlanviU  (L.  10,  a.  12)  has  not 
even  this  :  Britton,  1, 164, 166,  as  in 
the  text.  "  Pur  ceo  qe  il  ad  conu 
le  fet  estre  eoen  en  partie,  soit 
agard6  pur  le  pleyntif  et  se  purveye 
autre  foiz  le  defendaunt  de  meillour 
gardeyn."  Cp.  Fleta,  1.  6,  c.  33, 
§  2  ;  c.  34,  §  4.  That  the  practice 
of  publishing  formal  notice  in  case 
of  loss  really  existed  is  shown  by 
the  example  given  in  Blount's  Law 
Dictionary,  8.v.  Sigillutn,  dated  18 
Ric.  II.  In  modern  law  such  ques- 
tions, when  they  occur,  come  under 
the  head  of  estoppel. 
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was  but  a  species  of  debt)  for  chattels  bailed  (d).     And 
probably  an  action  of  debt  might  be  maintained  for  work 
done  or  on  other  consideration  completely  executed.     At 
least  the  contractus  iiinominati  {do  ut  des,  &c.)  are  dis- 
tinctly recognized  by  the  text-writers,  though  in  Bracton 
strangely  out  of  their  natural  place,  under  the  head  of 
conditional  grants  (Bracton  186,  19a.;  Fleta  1.  2,  c.  60,  § 
28)  (e).     About  two  centuries  later  we  find  it  quite  clear 
than   an   action   of   debt   will   lie   on   any   consideration 
executed  (the  term,  of  course,  is  much  later  still),  and  also 
that  on  a  contract  for  the  sale  of  either  goods  or  land  an 
action  may  be  maintained  for  the  price  before  the  goods 
are  delivered  or  seisin  given  of  the  land  (/). 

Some  obligations  which  we  now  classify  as  quasi  ex 
contractu  might  be  enforced  by  action  of  debt.  In  1294 
such  an  action  brought  to  recover  money  paid  on  a  failure 
of  consideration  was  held  good  in  form  (though  there  was 
ill  fact  a  covenant),  Y.  B.  21  &  22  Ed.  1,  p.  600  (Rolls  ed.), 
where  it  is  also  said  that  money  paid  as  the  price  of  land 
might  be  recovered  back  in  an  action  of  debt  if  the  seller 
would  not  enfeoff  the  buyer.  This  action  must  not  be 
confused  with  the  modem  action  of  assumpsit  on  the 
"common  counts." 

The  action  of  account  (g)  was  a  remedy  of  wide  appli-  Account. 
cation  (sometimes  exclusively,  sometimes  concurrently  with 
debt)  to  enforce  claims  of  the  kind  which  in  modern  times 


^i 


(d)  For  the  precise  difference  in 
the  developed  forms  of  pleading  see 
per  Maule  J.  15  C.  B.  303.      The 
(ieciBion  of  the  C.  A.  in  Bryant  v. 
HerbeH  (1878)   3   C.   P.  Div.  389, 
47  L.  J.  0.  P.  670,  that  an  action 
for  wrongful  detention  is  "  founded 
on  tort "  within  the  meaning  of  the 
County  Court  Acts  is,  and  professes 
to  be,  beside  the  historical  question. 
The  action  of  debt  was  in  truth  a 
writ  of  right  for  chattels,  an  action, 
not  to  enjforce  a  promise,  but  to  get 
something  conceived  as  already  be- 
longing to  the  plaintiff  :  a  concep- 
tion which  lingers  even  in  some  of 


Blackstone's  language. 

(c)  In  Bracton  fo.  19a,  lines  14, 
15  ined.  1569,  si  (the  Becond},possunt 
and  ut  repetere  po8»im  are  corrupt. 
The  true  readings,  conjecturally 
restored  long  ago  by  Giiterbock,  and 
in  fact  given  almost  identically  by 
the  best  MSS.,  are  sed  .  .  .  possum 
.  .  .  non  ut  repetere  possim. 

(/)  Y.  B.  Mich.  37  H.  VI.  [A.D. 
1459],  8,  pL  18,  by  Prisot  C.J. 

(g)  52  Hen.  3  (Stat.  Marlb.)  c.  17, 
13  Ed.  1  (Stat.  Westm.  2)  c.  23. 
For  more  history  and  details  see 
Mr.  Lsngdell  in  Harvard  Law 
Rev.  u.  243,  251. 
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have  been  the  subject  of  actions  of  assumpsit  for  money 
had  arid  received  or  the  like.  It  covered  apparently  all 
sorts  of  cases  where  money  had  been  paid  on  condition  or 
to  be  dealt  with  in  some  way  prescribed  by  the  person 
paying  it  (see  cases  in  1  Rol.  Abr.  116).  One  must  not 
be  misled  by  the  statement  that  "  no  man  shall  be  charged 
in  account  but  as  guardian  in  socage,  bailiff  or  receiver  " 
(11  Co.  Rep.  89,  Co.  Lit.  172  a):  for  it  is  also  said  "a 
man  shall  have  a  writ  of  account  against  one  as  bailiff'  or 
receiver  where  he  was  not  his  bailiff"  or  receiver :  for  if  a 
man  receive  money  for  my  use  I  shall  have  an  account 
against  him  as  receiver;  or  if  a  man  deliver  money  unto 
another  to  deliver  over  unto  me,  I  shall  have  an  account 
against  him  as  my  receiver"  (F.  N.  B.  116  Q).  This 
action  might  be  brought  by  one  partner  against  another 
(ib.  117  D).  At  common  law  it  could  not  be  brought  by 
executors,  except,  it  seems,  in  the  case  of  merchants,  nor 
against  them  unless  at  the  suit  of  the  Crown  (Co.  Lit.  90  b, 
and  see  Earl  of  Devonshire  8  ca.  11  Rep.  89):  but  it  was 
made  applicable  both  for  and  against  executors  by  various 
statutes  to  which  it  is  needless  to  refer  particularly  (h). 
In  modem  times  this  action  was  obsolete  except  as  between 
tenants  :n  common  (i). 

On  informal  executory  agreements  there  was  in  general 

no  remedy  in  the  King's  Courts.    The  Ecclesiastical  Courts 

however  took  notice  of  them  (see  note  p.  137  supra) :  and 

it  may  well  be  that  executory  mercantile  contracts  were 

also  recognized  in  the  special  courts  which  administered 

When  no    the  law  merchant.     Bub  we  cannot  here  attempt  to  throw 

coiinmon     any  light  on  that  which  Lord  Blackburn  has  found  to  be 

^*^'  one  of  the  obscurest  passages  in  the  history  of  the  English 

law  (k).    Also  there  were  exceptions  by  local  custom.    "  In 


(/()  The  action  ia  given  agunit 
executors  by  4  &  5  Ann.  o.  3  (Rev. 
Stat  ;  4  Ann.  c.  16  in  TlufiThead) 
8.  27. 

(t)  See  Lindley  on  P»rtnenhip, 
560,  note  l: 


(k)  Blackburn  on  the  Contract  of 
Sale,  207-208.  In  addition  to  the 
quotation  there  from  the  Year  Book 
of  Ed.  IV.,  see  now  Y.  B.  21  &  22 
Ed.  I.,  p.  458. 
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London  a  man  shall  have  a  writ  of  covenant  without  a 
deed  for  the  covenant  broken,"  and  there  was  a  like  custom 
hi  Bristol  (I). 

It  is  significant  that  when  a  general  remedy  was  at  last  ^^'  >•?■ 

found  indispensable  it  was  introduced  in  the  form  of  an  of  assamp- 

action  nominally  ex  delicto.     It  was  a  new  variety  of  tres-  "*• 

pass  on   the   case   that   ultimately  became   the  familiar 

action  of  assumpsit  and  the  ordinary  way  of  enforcing 

simple  contracts.     The  final  prevalence  of  assumpsit  over 

debt,  like  that  of  trover  over  detinue  (m),  was  much  aided 

by  the  defendant  not  being  able  to  wage  his  law  and  by 

the  greater  simplicity  and  latitude  of  the  pleadings :  but 

the  reason  of  its  original  introduction  was  to  supplj'^  a 

remedy  where  debt  would  not  lie  at  all.     This  was  not 

eft'ected  without  some  failures.    In  the  first  recorded  case  (n), 

the  action  was  against  a  carpenter  for  having  failed  to 

build  certain  houses  as  he  had  contracted  to  do.     The  writ 

ran  thus :  "  Quaie  cum  ider^  [the  defendant]  ad  quasdam 

domos  ipsius   Laurentii  [the   plaintiff]   bene   et  fideliter 

infra  certum  tempus  de  novo  construend'  apud  Grimesby 

assumpsisset,  praedictus  tamen  T.  domos  ipsius  L.  infra 

tempus  praedictum,  &c.,  construere  non  curavit  ad  damp- 

mim  ipsius  Laurentii  decem  libr',  &c."    The  report  proceeds 

to  this  effect : — 

"  Thwit — Sir,  you   see  well   that   his  count  is   on   a 
covenant,  and  he  shows  no  such  thing:  judgment. 

Gascoigne. — Seeing  that  you  answer  nothing,  we  ask 
judgment  and  pray  for  our  damages. 


(I)  F.  N.  B.  146a,  Liber  Albus 
lltlrt,  H  H.  IV.  •26a,  pi.  33,  Godb. 
49,  336,  Sty.  146,  198,  199,  228, 
Latch  134,  1  Leo.  2,  4  Leo.  105. 

(m)  See  per  Martin  B.  Bur- 
rovghes  V.  Bayne  (1860)  6  F,  &  N. 
at  p.  301,  29  L.  J.  Ex.  188. 

(n)  Mich.  2  H.  IV.,  3  b,  pi.  9,  see 
Heeves  Hist.  Eng.  Law  (ed.  Fio- 
Uann),  2.  508 ;  1  C.  P.  Cooper, 
Appx.  549,  where  Babaequent  cases 
It  e  also  oolleoted  and  translated  ; 


and  the  very  full  and  careful  his- 
torical  discussion  of  ihe  whole  sub- 
ject by  Prof.  Ames  of  Hart-ard  in 
the  Harvard  Law  Pa  view  for  April 
and  May,  1888.  Actions  of  tres- 
pass  on  the  case  had  previously 
been  allowed  for  inalfeasAnoe  by  the 
negligent  performance  of  contracts 
(for  which  it  L  still  held  that  there 
is  an  alternative  remedy  in  con- 
tract and  in  tort),  but  an  action  for 
mere  non-feasance  was  a  novelty. 
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Tirwit — This  is  covenant  or  nothing  {ceo  eat  merement 
un  covenant). 

Brenchesley  J. — It  is  so:  perhaps  it  would  have  been 
otherwise  had  it  been  averred  that  the  work  was  begim 
and  then  by  negligence  left  unfinished. 

(Hankford  J.  observed  that  an  action  on  the  Statute  of 
Labourers  might  meet  the  case.) 

Rickhill  J. — For  that  you  have  counted  on  a  covenant 
and  show  none,  take  nothing  by  j'^our  writ  but  be  in 
mercy." 

This  was  followed  by  at  least  one  similar  decision  (o),  but 
early  in  the  reign  of  Henry  VI.  a  like  action  was  brought 
against  one  Watkins  for  failure  to  build  a  mill  within  the 
time  foi'  which  he  had  promised  it,  and  two  out  of  three 
judges  (Babington  C.J.  and  Cockaine  J.)  were  decidedly 
in  favour  of  the  action  being  maintainable  and  called  on 
the  defendant's  counsel  to  plead  over  to  the  merits  (p). 
Martin  J.  dissented,  insisting  that  an  action  of  trespass 
would  not  lie  for  a  mere  non-feasance:  a  difficulty  by  no 
means  frivolous  in  itself.  "  If  this  action  is  to  be  main- 
tained on  this  matter,"  he  said,  "  one  shall  have  an  action 
of  trespass  on  '^very  agreement  that  is  broken  in  the 
world."  This  however  was  the  very  thing  sought,  and 
so  it  came  to  pass  in  the  two  following  reigns,  when  the 
general  application  of  the  action  of  assumpsit  was  well 
established  (see  Reeves,  3.  182,  403).  But  only  in  1596 
was  it  conclusively  decided  that  assumpsit  was  admissible 
at  the  plaintiff's  choice  where  debt  would  also  lie  (q).  The 
fiction  of  the  action  being  founded  on  trespass  was  abolished 
by  the  Common  Law  Procedure  Act. 
Rule  that  Jt  is  stated  in  several  books  of  authority  (e.  g.  Sh-^pp. 
not  be        Touchst.  54)  that  a  deed  must  be  written  on  parchment  or 


(o)  Mich.  11  H.IV.  33,  pi.  60.  And 
see  Bigelow  L.C.  on  Torts,  587. 

(p)  Hil.  3  If.  VI.  36,  pi.  33. 

(q)  Slade's  c».  4  Co.  Rep.  91  a, 
in  Ex.  Cb.  It  was  still  later 
before  it  was  admitted  that  the  sub- 


stantial cause  of  action  in  assumpsit 
was  the  contract.  O.  W.  Holmes, 
The  Common  Law,  284—287.  For 
the  earlier  history  see  Prof.  Ames, 
Harvard  Law  Rev.  ii.  16. 
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paper,  not  on  wood,  &c.     This  seems  to  refer  to  the  then  written  on 
common   use   of  wooden   tallies   as  records  of  contracts.         ' 
Fitzherbert  in  fact  says  (F.  N.  B.  122  I)  that  if  such  a  tally 
is  sealed  and  delivered  by  the  party  it  will  not  be  a  deed ; 
and  the  Year  Books  afford  evidence  of  attempts  to  rely  on 
sealed  tallies  as  equivalent  to  deeds;  and  it  appears  that 
by  the  custom  of  London  they  were  so  (r).     These  tallies 
were  no  doubt  written  upon  as  well  as  notched,  so  that 
nothing  could  be  laid  hold  of  to  refuse  them  the  descrip- 
tion of  deeds  but  the  fact  of  their  being  wooden  :   the 
writing  is  expressly  mentioned  in  one  case  (s),  and  the 
Exchequer  tallies  used  till  within  recent  times  were  like 
wise  written  upon  (t). 

The  foregoing  sketch  has  shown  hov/  in  the  ancient  view  Reqtiire- 
no  contract  was  good  (as  indeed  no  act  in  the  law  was)  form  now 

unless  it  brought   itself  within  some    favoured   class  by  ^^^t^^  '^ 
.  .  *'   the  excep- 

satisfying  particular  conditions  of  form,  or  of  evidence,  or  tion. 
both.  The  modem  view  to  which  the  law  of  England 
has  now  long  come  round  is  the  reverse,  namely  that 
no  contract  need  be  in  any  particular  form  unless  it 
belongs  to  some  class  in  which  a  particular  form  is  specially 
required. 

Before  we  say  anything  of  these  classes  it  must  be  men-  Contracf-s 
tioned  that  contracts  under  seal  are  not  the  only  formal  ° 
contracts  known  to  English  law.      There  are  certain  so- 
called  "  contracts  of  record  "  which  are  of  a  yet   higher 


(r)  "Un  taille  de  dette  enseale 
par  usage  de  la  oitee  est  auxi  fort 
come  une  obligacoun  " :  Liber  Albus 
191  a. 

(«)  Trin.  12  H.  IV.  23,  pi.  3.  The 
other  citationB  we  have  been  able 
to  verify  are  Pasch.  25  E.  III.  83 
(wrongly  referred  to  as  40  in  the 
last  case  and  in  the  margin  of 
Fitzh. ) ,  pi.  9,  where  the  reporter  notes 
it  is  said  to  be  [by  custom]  otherwise 
in  London  ;  and  Trin.  44  Ed.  III. 
21,  pi.  23. 

(t)  See  account  of  them  in  Penny 
CyclopsBdia,  8.  v.  Tally.  The  French 
(art.  1333)  and   ItaUan  (art.  1332) 


Civil  Codes  expressly  admit  tallies 
as  evidence  between  traders  who 
keep  their  bcoounts  in  this  way ; 
nor  is  the  use  of  them  unlcnown  at 
this  day  in  England.  By  the  cour- 
tesy  of  Mr.  J.  B.  Matthews,  of 
Worcester,  I  now  have  a  specimen 
of  the  tallies  with  which  the  hop- 
pickers  in  Herefordshire  still  keep 
account  of  the  quantities  picked. 
They  were  used  in  the  Kentish  hop 
country  within  living  memory,  and 
in  Hampshire  not  many  years  ago. 
Cp.  Col.  Yule's  note  on  Marco  Polo, 
ii.  78,  2nd  ed. 
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Contracts 
■ttbjeot  to 
npeoial 
tonaa. 


nature  than  contracts  by  deed.  The  judgment  of  a  Court 
of  Record  is  treated  for  some  purposes  as  a  contract:  and 
a  recognizance,  i.e.  "  a  writing  obligalory  acknowledged 
before  a  judge  or  other  officer  having  authority  for  that 
purpose  and  enrolled  in  a  Court  of  Record,"  is  strictly  and 
properly  a  contract  entered  into  with  the  Crown  in  its 
judicial  capacity.  The  statutory  forms  of  security  known 
as  statutes  merchant,  statutes  staple,  and  recognizances  in 
the  nature  of  a  statute  staplo,  were  likewise  of  record,  but 
they  have  long  since  fallen  out  of  use  (u). 

The  kinds  of  contract  subject  to  restrictions  of  form  are 
these : 

(1).  At  common  law,  the  contracts  of  corporations.  The 
rule  that  such  contracts  must  in  general  be  under  seal  is 
remarkable  as  not  being  an  institution  of  modern  positive 
law  but  a  survival  from  a  time  when  the  modem  doctrine 
of  contracts  was  yet  unformed.  Of  late  years  great  en- 
croachments have  been  made  upon  it,  which  have  probably 
not  reached  their  final  limits ;  as  it  stands,  the  law  is  in  a 
state  of  transition  or  fluctuation  on  some  points,  and  demands 
careful  consideration.  Both  the  historical  and  the  practical 
reason  lead  us  to  give  this  topic  the  first  place. 

(2).  Partly  by  the  law  merchant  and  partly  by  statute, 
the  peculiar  contracts  expressed  in  negotiable  instruments. 

(3).  By  statute  only — 

A.  The  various  contracts  within  the  Statute  of  Frauds. 
Certain  sales  and  dispositions  of  property  are  regulated  by 
other  statutes,  but  mostly  as  transfers  of  ownership  or  of 
rights  good  against  third  persons  rather  than  as  agreements 
between  the  parties. 

B.  Marine  insurances. 

C.  Transfer  of  shares  in  companies  (generally). 

D.  Acknowledgment  of  debts  barred  by  the  Statute  of 
Limitation  of  James  I. 


(u)  As  to   Contracts  of  Record, 
see  Anson,  p.  46,  and  for  an  account 


of  statutfs  merchant,  &c.  2  Wms, 
Saund.  216—222. 
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E.  Marriage:  This,  although  wo  do  not  moan  to  enter  on 
the  subject  of  the  Marriage  Acts,  must  bo  moutioned  here 
to  complete  the  list. 

1.  As  to  Contracts  of  Corporations. 

The  doctrine  of  the  common  law  was  that  corporations 
could  bind  themselves  only  under  their  common  seal,  except 
in  small  matters  of  daily  occurrence,  as  the  appointment  of 
household  servants  and  the  like  (x).  The  principle  of 
these  exceptions  being,  in  the  words  of  the  Court  of 
Exchequer  Chamber,  "convenience  amounting  almost  to 
necessity  "  (y),  the  vast  increase  in  the  extent,  importance, 
and  variety  of  corporate  dealings  which  has  taken  place 
in  modern  times  has  led  to  a  corresponding  increase  of  the 
exceptions.  Before  considering  these,  however,  it  is  well  to 
cite  an  approved  judicial  statement  of  the  rule,  and  of  the 
reasons  that  may  be  given  for  it: — 

"  The  seal  is  required  as  authenticating  the  concurrence  of  the  wholo 
body  corporate.  If  the  legislature,  in  erecting  a  body  corporate,  invest 
any  member  of  it,  eith'^r  expressly  or  impliedly,  with  authority  to  bind 
the  whole  body  by  his  mere  signature  or  othtrwise,  then  undoubtedly 
the  adding  a  seal  would  be  matter  purely  of  form  and  not  of  substance. 
Everyone  becoming  a  member  of  such  a  corporation  knows  that  he  is 
liable  to  be  bound  in  his  corporate  character  by  such  an  act ;  and  persona 
dealing  with  the  coiporation  know  that  by  such  an  act  the  body  will  be 
bound.  But  in  other  cases  the  seal  is  the  only  authentic  evidence  of  what 
the  corporation  has  done  or  agreed  to  do.  The  resolution  of  a  meeting, 
however  numerously  attended,  is,  after  all,  not  the  act  of  the  whole  body. 
Every  member  knows  be  is  bound  by  what  is  done  under  the  corporate 
seal  and  by  nothing  else.  It  is  a  great  mistake,  therefore,  to  speak  of  the 
necesgity  for  a  seal  as  a  relic  of  ignorant  times.  It  is  no  such  thing : 
either  a  seal  or  some  substitute  for  a  seal,  which  by  law  shall  be  taken  as 
conclusively  evidencing  the  sense  of  a  whole  body  corporate,  la  a  necessity 
inherent  in  the  very  nature  of  a  corporation  "  (z). 


Corpora- 

tlill  H. 

Old  rule : 
Seal 

generally 
required. 


(x)  1  Wms.  Saund.  615,  616,  and 
see  old  authorities  collected  in  notes 
to  Arnold  v.  Mayor  of  Poole  (1842) 
4  M.  &  Gr.  860,  12  L.  J.  0.  P.  97  ; 
and  Fishmongers'  Company  v.  Robert' 
sm  (1843)  6  M.  &  Gr.  131,  12  L.  J. 
C.  P.  185. 

(y)  Church  V.  Imperial  Gas,  Ac. 
Company  (la38)  6  A.  &  E.  846,  861. 

P. 


(z)  Mayor  of  Ludlow  v.  Charlton 
(1840)  6  M.  &  W.  815,  823,  adopted 
by  Pollock  B.  in  Mayor  of  Kidder- 
minsttr  v.  Jardwick  (1873)  L.  R,  9 
Ex.  at  p.  '±i  (43  L,  J.  Ex.  9) ;  and 
see  per  Keating  J.  Atistin  v.  Ouar- 
dians  of  Bethnal  Green  (1874)  L.  R. 
9  C.  P.  at  p.  95  ;  43  L.  J.  C.  P.  100. 
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It  is,  no  doubt,  a  matter  of  "  inherent  necessity "  that 
an  artificial  person  can  do  nothing  save  by  an  agent ;  and 
the  common  seal  in  the  agent's  custody,  when  an  act  in 
the  law  purports  to  be  the  act  of  the  corporation  itself,  or 
his  authority  under  seal,  when  it  purports  to  be  the  act  of 
an  agent  for  the  corporation,  is  in  English  law  the  recog- 
nized symbol  of  his  authority.  But  there  is  no  reason  in 
the  nature  of  things  why  his  authority  should  not  be 
manifested  in  other  ways :  nor  is  the  seal  of  itself  con- 
clusive, for  an  instrument  to  which  it  is  in  fact  affixed 
without  authority  is  not  binding  on  the  corporation  (a). 
On  the  other  hand,  although  it  is  usual  and  desirable  for 
the  deed  of  a  corporation  to  be  sealed  with  its  proper 
corporate  seal,  it  is  laid  down  by  high  authorities  that  any 
seal  will  do  (b).  A  company  under  the  Companies  Act, 
1862,  must  have  its  name  engraved  in  legible  characters 
on  its  seal,  and  any  director,  &c.,  using  as  the  seal  of  the 
company  any  seal  on  which  the  name  is  not  so  engraved 
is  subject  to  a  penalty  of  50^.  (ss.  41,  42) :  but  this  would 
not,  it  is  conceived,  prevent  instruments  so  executed  from 
binding  the  company  (c).  The  seal  of  a  building  society 
incorporated  under  the  Building  Societies  Act,  1874 
(37  &  38  Vict.  c.  42,  s.  16,  sub-s.  10),  "  shall  in  all  cases 
bear  the  registered  name  thereof,"  but  no  penalty  or  other 
consequence  is  annexed  to  the  non-observance  of  this 
direction. 


(a)  Bank   of   Ireland    v.    Evans' 
Charities  '1855)  5  H.  L.  C.  389. 

(b)  10  Co.  Rep.  306,  Shepp. 
Touchst.  57.  Yet  the  rule  is 
doubted,  Grant  on  Corp.  59,  but 
only  on  the  ground  of  convenience 
and  without  any  authority.  The 
like  rule  as  to  sealing  by  an  indi- 
vidual is  quite  clear  and  at  least 
as  old  as  Bracton  :  Non  multuui 
refert  utrum  [carta]  proprio  vel 
alieno  sigillo  sit  signata,  cum  semel 
a  donatore  coram  testibus  ad  hoc 
vocatis  recognita  et  concessa  f  aerit, 
fo.  38«t.     Cp.  Britton,  1.  257. 

(c)  Notwithstanding  the  statutory 
penalty,  there  is  an  instance  on  re- 


cord of  the  private  seal  of  a  director 
being  used  when  the  company  had 
been  so  recently  formed  that  there 
had  been  no  time  to  make  a  proper 
seal,  Gray  v.  Lewis  (1869)  8  Eq.  at 
p.  531.  The  like  direction  and 
penalty  are  contained  in  the  Indus- 
trial and  Provident  Societies  Act, 
1876,  39  &  40  Vict.  c.  45,  ss.  10, 
8ub.-8.  1,  and  18,  sub-s.  2.  As  to 
execution  of  deeds  abroad  by  com- 
panies under  the  Acts  of  1862  and 
1867,  see  the  Companies  Act,  1862, 
B.  55,  and  the  Companies  Seals  Act, 
1864  (27  Vict.  c.  19) ;  in  Scotland, 
the  Conveyancing  (Scotland)  Act, 
1874,  37  &  38  Vict.  c.  94,  s.  56. 
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We  now  turn  to  the  exceptions.  According  to  the 
modern  authorities  it  is  now  established,  though  not  till 
after  sundry  conflicting  decisions,  that  the  "principle  of 
convenience  amounting  almost  to  necessity  will  cover  all 
contracts  which  can  fairly  be  treated  as  necessary  and 
incidental  to  the  purposes  for  which  the  corporation  exists : 
and  that  in  the  case  of  a  trading  corporation  all  contracts 
made  in  the  ordinary  course  of  its  business  or  for  purposes 
connected  therewith  fall  within  this  description.  The  same 
or  oven  a  wider  conclusion  was  much  earlier  arrived  at  in 
the  United  States.  As  long  ago  as  1813  the  law  was  thus 
stated  by  the  Supreme  Court : — 

"  It  would  seem  to  be  a  sound  rule  of  law  that  wherever  a  corporation 
is  acting  within  the  scope  of  the  legitimate  purpottea  of  its  institution  all 
parole  contracts  made  by  its  authorized  agents  are  express  promises  of  the 
corporation,  and  all  duties  imposed  on  them  by  law,  and  all  benefits 
conferred  at  their  request,  raise  implied  promises  for  the  enforcement  of 
which  an  action  may  well  lie  "  (d). 

In  England  this  rule  still  liolds  good  only  for  trading 
corporations,  and  perhaps  also  for  non-irading  corporations 
established  in  modern  times  for  special  purposes.  The 
former  conflict  of  decisions  is  much  reduced,  but  there 
remains  the  inconvenient  distinction  of  two  if  not  three 
different  rules  for  corporations  of  different  kinds. 

As  concerns  trading  corporations  the  law  may  be  taken 
as  settled  by  the  unanimous  decisions  of  the  Court  of 
Common  Pleas  and  of  the  Exchequer  Chamber  in  South 
of  Ireland  Collicrt/  Co.  v.  Waddle  (e).  The  action  was 
brought  by  the  company  against  an  engineer  for  non- 
delivery of  pumping  machinery,  there  being  no  contract 
under  seal.  Bovill  C.J.  said  in  the  Court  below  that  it 
was  nnpossible  to  reconcile  all  the  decisions  on  the  subject: 
but  the  exceptions  created  by  the  recent  cases  were  too 


Modern 
excop- 
tiooa. 
Bank  cf 
Columbia 
V.  Patter- 
son 

(Supreme 
Court, 
U.  S.) 


Not  so 
^vide  in 
England. 


Trading 
corpora- 
tions : 
Cuntract« 
in  course 
of  business 
don't  want 
seal.    S.  of 
Ireland 
Colliery 
Co.  V. 
Waddle. 


((/)  Bani:  of  Columbia  v.  Patterson 
(1812)  7  Cranch,  299,  306.  It  is  also 
held  by  the  American  authorities 
that  the  appointment  by  a  corpora- 
tion of  an  agent,  officer,  or  attorney 


need  not  be  under  seal. 

(c)  (1868)  L.  R  3  C.  P.  463,  in 
Ex.  Ch.  4  C.  P.  617,  38  L.  J.  C.  P. 
338.  Most  if  not  all  of  the  previous 
authorities  are  there  referred  to. 

L   2 
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firmly  established  to  be  questioned  by  the  earlier  deci- 
sions, which  if  inconsistent  with  them  must  be  held  not  to 
be  law : — 

"  These  exceptions  apply  to  all  contracts  by  trading  corporatio?is 
entered  into  for  the  purposes  for  which  tliey  are  incorporated.  A 
company  can  only  carry  on  business  by  agents, — managers  and  others ; 
and  if  the  contracts  made  by  these  persons  are  contracts  which  relate  to 
objects  and  purposes  of  the  company,  and  are  not  inconsistent  with  the 
rales  and  regulations  which  govern  their  acts  (/),  they  are  valid  and 
binding  upon  the  company,  though  not^  under  seal.  It  has  been  urged 
that  the  exceptions  to  the  general  rule  are  still  limited  to  matters  of 
frequent  occurrence  and  small  importance.  The  authorities  however  do 
not  sustain  the  argument." 

Caaes  The  decision  was  affirmed  on  appeal  without  hearing 

Kmhle.     *  counsel   for   the   plaintiffs,  and   Cockburn   C.J.  said   the 

defendant  was  inviting  the  Court  to  reintroduce  a  relic  of 

barbarous  antiquity.     It  is  submitted  that  the  following 

cases  must  since  this  be  considered  as  overruled : — 

East  London  Waterworks  Co.  v.  Bailey  (1827)  4  Bing.  283.  Action  for 
non-delivery  of  iron  pipes  ordered  for  the  company's  works  {g).  Expressly 
said  in  the  Court  below  to  be  no  longer  law,  per  Montague  Smith  J.  See 
L.  R.  3  C.  P.  475. 

Homcrsham  v.  Wolverhampton  Waterworks  Co.  (1851)  6  Ex.  137,  20  L.  J. 
Ex.  193.  Contract  under  seal  for  erection  of  machinery  :  price  of  extra 
work  done  with  approval  of  the  company's  engineer  and  accepted,  but  not 
within  the  terms  of  the  sealed  contract,  held  not  recoverable. 

Bif/gle  v.  London  &  BlackioaU  Ry.  Co.  (1850)  5  Ex.  442, 19  L.  J.  Ex.  308. 
Work  done  on  railway  in  alterations  of  permanent  way,  &c. :  this  case 
already  much  doubted  in  Henderson  v.  Australian  Royal  Mail  <tx.  Co.  5  E. 
&  B.  409,  24  L.  J.  Q.  B.  322,  which  is  now  confirmed  in  its  full  extent  by 
the  principal  case. 

Probably  Finkiy  v.  Biistol  &  Exeter  Ry.  Co.  (1852)  7  Ex.  409,  91  L.  J. 
Ex.  117,  where  it  was  held  that  against  a  corporation  tenancy  could  in  no 
case  be  inferred  from  payment  of  rent  so  as  to  admit  of  an  action  for 
use  and  occupation  without  actual  occupation. 


(/)  This  qualification  is  itself 
subject  to  the  rule  established  by 
Royal  British  Bank  v.  Turquand 
(1856)  6  E.  &  B.  237  ;  25  L.  J.  Q.  B. 
817,  and  similar  cases,  and  men- 
tioned at  p.  122  above.  For  details 
see  Note  D,  in  Appendix. 


ig)  The  directors  were  authorized 
by  the  incorporating  Act  of  Parlia- 
ment to  make  contracts  ;  but  it  was 
held  that  this  only  meant  they 
might  affix  the  seal  without  calling 
a  meeting. 
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Also  London  Dock  Co.  v.  SlntwU  (1857)  8  E.  &  B.  347,  27  L.  J.  Q.  B.  129, 
where  a  contract  for  scavenging  the  company's  docks  for  a  year  was 
held  to  require  the  soa),  as  not  being  of  a  mercantile  nature  nor  with 
a  customer  of  the  company,  can  now  be  of  little  or  no  authority  beyond 
its  own  special  circumstances  :  &ee  per  Bovill  C.J.  L.  li.  3  C.  P.  471. 

Even  in  the  House  of  Lords  it  baa  been  assumed  and  said,  though 
fortunately  not  decided,  tliat  a  formal  contract  under  seal  made  with  a 
railway  company  cannot  be  subsequently  varied  by  any  informal  mutual 
consent :  Mklland  O.  W.  Ry,  Co.  of  Irclaml  v.  Johnson  (ISf-S)  6  H.  L.  C. 
798,  812. 

The  following  cases   are  affirmed  or  not  contradicted.  Cases 
Some  of  them  were  decided  at  the  time  on  narrower  or  *®™^®<*' 
more  particular  grounds,  and  in  one  or  two  the  trading 
character  of  the  corporation  seems  immaterial  :— 


Beverley  v.  Lincoln  Gas  Co,  (1837)  6  A.  &  E.  829.  Action  against  the 
company  for  price  of  gas  meters  supplied. 

Church  v.  Impei'ial  Gas  Co.  (1838)  ib.  846  in  Ex.  Ch.  Action  by  the 
company  for  breach  of  contract  to  accept  gaw.  A  supposed  distinction 
between  the  liability  of  corporations  on  executed  aad  on  executory  con- 
tracts was  exploded. 

Copper  Minerapf  Emjland  v.  Fox  (1851)  16  Q.  B.  229,  20  L.  J.  Q.  B.  174. 
Aelii)n  (in  effect)  for  non-acceptance  of  iron  rails  ordered  from  the 
company.  The  company  had  in  fact  for  many  years  given  up  copper 
mining  and  traded  in  iron,  but  this  was  not  within  the  scope  of  its 
incorporation. 

Lowe  v.  L.  ct  y.  W.  Ry.  Co.  (1852)  18  Q.  B.  632,  21  L.  J.  Q.  B.  361. 
The  company  was  held  liable  in  an  action  for  u^e  and  occupation  when 
there  had  been  an  actual  occupation  for  corporate  purposes,  partly  on 
the  ground  that  a  parol  contract  for  the  occupation  was  within  the  statu- 
tory powers  of  the  directors  and  might  be  presumed  :  cp.  the  next  case. 

l\udin<j  V.  L.  cfc  N.  W.  Ry.  Co.  (1853)  8  Ex.  867,  23  L.  J.  Ex.  105. 
Sleepers  supplied  to  an  order  from  the  enginuer's  office  and  accepted  : 
there  was  no  doubt  that  the  contract  could  under  the  Companies  Clauses 
Consolidation  Act  be  made  by  the  directors  without  seal,  and  it  was  held 
that  the  acceptance  and  use  were  evidence  of  an  actual  contract. 

Henderson  v.  Australian  Royal  Mail  Co.  (1855)  5  E.  &  B.  409,  24  L.  J. 
Q.  B.  322.  Action  on  agreement  to  pay  for  bringing  home  one  of  the 
company's  shipi  from  Sydney.  Here  it  was  distinctly  laid  down  that 
"  where  the  making  of  a  certain  description  of  contracts  is  necessary  and 
incidental  to  the  purposes  for  which  the  corporation  was  created "  such 
contracts  need  not  be  under  seal  (by  Wightman  J.)  :  "The  question  ia 
whether  the  C(mtiact  in  its  nature  is  directly  connected  with  the  purpose 
of  the  incorporation  "  (by  Erie  J.) 
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Australian  Royal  Mail  Co.  v.  Marzetti  (1855)  11  Ex.  228,  24  L.  J.  Ex. 
273.  Action  by  jhe  company  on  agreement  to  supply  proviaiona  for  its 
passenger  ahips. 

Reuter  v.  Electric  Telegraph  Co.  (1856)  6  E.  &  B.  341,  26  L.  J.  Q.  B.  46  : 
Where  the  chief  point  waa  as  to  the  ratification  by  the  directors  of  a 
contract  made  originally  with  the  chairman  alone,  who  certainly  had  no 
authority  to  make  it. 

Ebbw  Vale  Company's  case  (1869)  8  Eq.  14,  decidea  that  one  whoaells  to 
a  company  gooda  of  the  kind  uaed  in  its  buaineaa  need  not  aacertain  that 
the  company  means  so  to  use  them,  and  is  not  prevented  from  enforcing 
the  contract  even  if  he  had  notice  of  an  intention  to  use  them  otherwise. 


Non- 
trading 
corpora- 
tions. 
When 
created 
for  special 
purposes  : 
State  of 
authori- 
ties. "Ne- 
cessary 
and  in- 
cidental " 
contracts 
don't  want 
seal. 


As  concerns  non-trading  corporations,  the  question  has 
never  been  decided  by  a  Court  of  Appeal.  But  the  weight 
of  the  most  recent  authorities,  together  with  the  analogy 
of  those  last  considered,  seems  to  give  a  sufficient  warrant 
for  the  statement  made  above,  that  all  contracts  necessary 
and  incidental  to  the  purposes  for  which  the  corporation 
exists  may  be  made  without  seal,  at  least  when  the  corpo- 
ration has  been  established  for  special  purposes  by  a 
modem  statute  or  charter.  On  the  rule  as  thus  limited 
the  latest  case  is  Niclwlson  v.  Bradjield  Union  (h),  where 
it  was  held  that  a  corporation  is  liable  without  a  contract 
under  seal  for  goods  of  a  kind  which  must  be  from  time  to 
time  required  for  corporate  purposes,  at  all  events  when 
they  have  been  actually  supplied  and  accepted  Earlier 
decisions  are  as  foil'^ws : — 


Sanders  v.  St.  Neat's  Union  (1848)  8  Q.  B.  810,  15  L.  J.  M.  C.  104. 
Iron  gates  for  workhouae  supplied  to  order  without  seal  and  accepted. 

Paine  v.  Strand  Union  (1846)  ib.  326,  15  L.  J.  M.  C.  89,  is  really  the 
same  way,  though  at  first  sight  contra :  the  decision  being  on  the  ground 
that  making  a  plan  for  rating  purposes  of  one  parish  within  the  union  was 
not  incidental  to  the  purposes  for  which  the  guardians  of  the  union  were 
incorporated  :  they  had  nothing  to  do  with  either  making  or  collecting 
rates  in  the  several  parishes,  nor  had  they  power  to  act  as  a  corporation  in 
matters  confined  to  any  particular  parish. 

Clarke  v.  Cuc^field  Union  (1852)  21  L.  J.  Q.  B.  349  (in  the  Bail  Court, 
by  Wightman  J.)  Builders'  work  done  in  the  workhoubj.  The  former 
cases  are  reviewed. 


(A)  (1866)  L.  R.  1  Q.  B.  620,  36  L.  J.  Q.  B.  176. 
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Haigh  v.  Nwth  Bierley  Union  (1858)  E.  B.  &  E.  873,  28  L.  J.  Q.  B.  62. 
An  accountant  employed  to  inventigate  the  accounts  of  the  union  was  held 
entitled  to  recover  for  his  work  as  "  incidental  and  necessary  to  the 
purposes  for  which  the  corporation  was  created,"  by  Erie  J.,  Crompton 
J.  doubting. 

In  direct  opposition  to  the  foregoing  we  have  only  one  decision,  but  a 
considered  one,  Lamprell  v.  BUlencay  Union  (1849)  3  Ex.  283,  18  L.  J.  Ex. 
282.  Puilding  contract  under  seal,  providing  for  extra  works  on  written 
directions,  of  the  architect.  Extra  work  done  and  accepted  but  without 
such  direction.  Held,  with  an  expression  of  regret,  that  against  an  indi- 
vidual this  might  have  given  a  good  distinct  cause  of  action  on  simple 
contract,  but  this  would  not  help  the  piaintiiT,  as  the  defendants  could  be 
bound  only  by  deed. 

Hunt  V.  Wimbledon  Local  Board  (1878)  4  C.  P.  Div.  48  ;  48  L.  J.  C.  P. 
207.  Whether  the  preparation  of  plans  for  cew  offices  for  an  incorporated 
local  Board,  which  p^v^ns  were  not  acted  on,  is  work  incidental  and  necessary 
to  the  purposes  of  the  Board,  qaaire.  The  actual  decision  was  on  the 
ground  that  contracts  above  the  value  of  50^  were  imperptively  required  by 
statute  to  be  under  seal. 

With  regard  to  municipal  corporations  (and  it  is  pre-  Municipal 
sumed  other  corporations  not  created  for  definite  public  tbns'^&c. 
purposes)  the  ancient  rule  seems  to  be  still  in  force  to  a  9'^  ™^® 
great  extent.     An  action  will  not  lie  for  work  done  on  semble.  ' 
local  improvements  (i),  or  on  an  agreement  for  the  purchase 
of  tolls  by  auction  (k),  without  an  agreement  under  seal. 
Where  a  municipal  corporation  owns  a  graving  dock,  a 
contract  to  let  a  ship  have  the  use  of  it  need  not  be  under 
the  corporate  seal ;  but  this  was  said  to  fall  within  the 
ancient  exception  of  convenience  resting  on  the  frequency 
01  urgency  of  the  transaction.     The  admission  of  a  ship 
into  the  dock  is  a  matter  of  frequent  and  ordinary  occur- 
rence and  sometimes  of  urgency  (l). 

There  has  also  been  little  disposition  to  relax  the  rule  Appoint- 
in  the  case  of  appointments  to  offices,  and  it  seems  at  offices  by 
present  that  such  an  appointment,  if  the  office  is  of  any  corpora- 


(i)  Mayor  of  Lvdlow  v.  Charlton 
(1840)  6  M.  &  W.  815. 

(k)  Mayor  of  Kidderminster  v. 
Bardwick  (1873)  L.  B.  9  Ex.  13,  43 


L.  J.  Ex.  9. 

(I)  WelU  V.  Kingtton-upon-HuU 
(1875)  L.  R  10  C.  P.  402,  44 
L.  J.  0.  P.  257. 
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importance,  must  be  under  the  corporate  sea)  to  give  the 
holder  a  right  of  action  for  his  salary  or  other  remuneration. 
This  appears  by  the  following  instances : — 

Appointment  of  attorney  :  Arnold  v.  Mayor  of  Poole  (1842)  4  M.  &  Gr. 
860,  12  L.  J.  C.  P.  97.  It  is  true  that  the  corporation  of  London  appoints 
an  attorrey  in  ccurt  without  deed,  but  that  is  because  it  is  matter  of 
record  :  see  pp.  882,  896.  But  after  an  attorney  has  appeared  and  actfd 
for  a  corporation  the  corporation  cannot,  aa  against  tlu  other  party  to  the 
action,  dispute  his  authority  on  this  ground:  Faviell  v.  E.  C.  Ry.  Co.  (1848) 
2  Ex.  344,  17  h.  J.  Ex.  223,  297.  Nor  can  the  other  party  dispute  it  after 
taking  steps  in  the  action  :  Thames  Uavta^  &c.  Co.  v.  Hall  (1843)  5  M.  & 
Gr.  274.     Cp.  Reg.  v.  Juatwes  of  Cumberland  (1848)  17  L.  J.  Q.  B.  102. 

Grant  of  military  pension  by  the  East  India  Company  in  its  political 
capacity  :  Oibson  v.  E.  I.  Co.  (1839)  5  Bing.  N.  O.  262. 

Increase  of  town  clerk's  salary  in  lieu  of  compensation  :  Reg.  v.  Mayor 
of  Stamford  (1844)  6  Q.  B.  434,  L.  J.  Dig.  6,  422. 

Office  with  profit  annexed  (coal  meter  paid  by  dues)  though  held  at  the 
pleasure  of  the  corporation:  Smith  v.  Cartwright  (1851)  6  Ex.  927,  20  L.  J. 
Ex.  401.  (The  action  was  not  against  the  corporation  but  againct  the 
person  by  whom  the  dues  were  alleged  to  be  payable.  The  claim  was  also 
wrong  on  another  ground.) 

Collector  of  poor  rates  :  Smart  v.  West  Ham  Union  (1855)  10  Ex.  867, 
24  L.  J.  Ex  201 ;  but  partly  on  the  ground  that  the  guardians  had  not 
undertaken  to  pay  at  all,  the  salary  being  charged  on  the  rates  ;  and  wholly 
on  that  ground  in  Ex.  Ch,,  11  Ex.  867,  25  L.  J.  Ex.  210. 

Clerk  to  master  of  workhouse :  Awitin  v.  Ouardians  of  BethnaX  Oreen 
(1874)  L.  R.  9  C.  P.  91,  43  L.  J.  C.  P.  100. 

Dunston  v.  Jmperial  Gas  Light  Co.  (1832)  3  B.  &  Ad.  125,  as  to  directors' 
fees  v^ted  by  a  meeting;  but  chiefly  on  the  ground  that  the  fees  were  never 
intended  i  >  be  more  than  a  gratuity. 

Cope  V.  Thames  Haven,  tOc.  Co.  (1849)  3  Ex.  841,  :'8  L.  J.  Ex.  345  : 
agent  appointed  for  a  special  negotiation  with  another  company  not  allowed 
to  recover  for  hi?  work,  the  contract  not  being  under  seal  nor  in  the 
statutory  form,  vis,  signed  by  three  directors  in  pursuance  of  a  resolution, 
although  by  another  section  of  the  special  Act  the  director  had  full  power 
to  "appoint  and  displace  ...  all  such  managers,  officers,  agents 
.  .  .  as  they  shall  think  proper."  It  seems  difficult  to  support  the 
decision  ;  this  was  not  like  an  ;*ppointment  to  a  continuing  office ;  and  cp. 
Reg.  V.  Justices  of  Cumberland  (1848)  17  L.  J.  Q.  B.  lo^  where  under  very 
similar  enabling  words  an  appointment  of  an  attorney  by  directors  without 
seal  was  held  good  as  against  third  parties. 

No  equity       It  has  been  decided  (as  indeed  it  is  obvious  in  principle) 
informal     ^^^^^  inability  to  enforce  an  agreement  with  a  corporation 
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at  law  by  reason  of  its  not  being  uncJer  the  corporate  seal 
does  not  create  any  jurisdiction  to  enforce  it  in  equity  (m). 

The  rights  of  corporations  to  sue  upon  contracts  are 
somewhat  more  extensive  than  their  liabilities.  When 
the  corporation  has  performed  its  own  part  of  the  contract 
so  that  the  other  party  has  had  the  benefit  of  it,  the 
corporation  may  sue  on  the  contract  though  not  originally 
bound  (w).  For  this  reason,  if  possession  is  given  under  a 
demise  from  a  corporation  which  is  invalid  for  want  of  the 
corporate  seal,  and  rent  paid  and  accepted,  this  will  con- 
stitute a  good  yearly  tenancy  (o)  and  will  enable  the 
corporation  to  enforce  any  term  of  the  agreement  which  is 
applicable  to  such  a  tenancy  (j?),  and  a  tenant  who  has 
occupied  and  enjoyed  corporate  lands  without  any  deed 
may  be  sued  for  use  and  occupation  (q).  Conversely  the 
presumption  of  a  demise  from  year  to  year  from  payment 
and  acceptance  of  rent  is  the  same  against  a  corporation 
as  against  an  individual  landlord  :  "  where  the  corporation 
have  acted  as  upon  an  executed  contract,  it  is  to  be  pre- 
sumed against  them  that  everything  has  been  done  that 
was  necessary  to  make  it  a  binding  contract  upon  both 
parties,  they  having  had  all  the  advantage  they  would 
have  had  if  the  contract  had  been  regularly  made  "  (>•). 
And  a  person  by  whose  permission  a  corporation  has 
occupied  lands  may  sue  the  corporation  for  use  and  occu- 


agreement 
»i;ainst 
corpora- 
tion. 

Right  of 
corpora- 
tions to 
sue  on 
contracta 
executed. 

Tenancy 
and  occu* 
patiou. 


(m)  Kirk  v.  Bromley  Union  (1846) 
2  Phil!.  640  ;  Crampton  v.  Varna 
Rij.  Co.  a872)  7  Ch.  562,  41  L.  J. 
Cli.  817.' 

(n)  Fiahnongera'  Co.  v.  Robertson 
(1843)  6  M.  &  Gr.  131,  12  L.  J.  C. 
P.  185.  The  judgmen*;  on  this 
point  id  at  pp.  192-6  ;  but  the  dic- 
tum cuntained  in  the  passage  "Even 
if  .  .  .  against  theiuselves," 
pp.  192-3  (extending  the  right  to 
RUti  without  limit)  is  now  overruled. 
See  Mayor  of  Kidderminster  v. 
Hardidck  (1873)  L.  R.  9  Ex.  13,21, 
43  L.  J.  Ex.  9. 

(«)  Wood  V.  Tate  (1806)  2  B.  & 


P.  N.  R.  247. 

(p)  Eccles.  Conmrs.  v.  Merral 
(1869)  L.R.  4  Ex.  162, 38  L.J.  Ex.  93. 
By  Kelly  O.B.  this  i&  correlative 
to  the  tenant's  right  to  enforce  the 
agreement  in  equity  on  the  ground 
of  part  performance,  ied  qu. 

(7)  Mayor  of  Stafford  v.  Till 
(1827)  4  Bing.  75.  The  like  as  to 
tolls,  Mayor  of  Carmarthen  v.  Lewis 
(1834)  6  0.  &  P.  608,  but  see  Serj. 
Manning's  note,  2  M.  &  Gr.  249. 

(r)  Doe  d.  Pennington  v.  Taniere 
(1848)  12  Q.  B.  998,  1013,  18  L.  J. 
Q.  B.  49. 
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oonfaracts 
generally. 


Corpora-  pation  (s).  In  the  case  of  a  yearly  tenancy  the  presump- 
on-qnaai-  ^ion  is  of  an  actual  contract,  but  the  liability  for  use  and 
occupation  is  rather  quasi  ex  contractu  (t).  It  is  settled 
that  in  general  a  cause  of  action  on  a  "  contract  implied  in 
law,"  as  it  is  inconveniently  called  in  our  books,  is  as  good 
against  a  corporation  as  against  a  natural  person.  Thus  a 
corporation  may  be  sued  in  an  action  for  money  received 
on  the  ground  of  strict  necessity  ;  "  it  cannot  be  expected 
that  a  corporation  should  put  their  seal  to  a  promise  to 
return  moneys  which  they  are  wrongfully  receiving"  (u). 
It  was  held  much  earlier  that  trover  could  be  maintained 
against  a  corporation — a  decision  which,  as  pointed  out  in 
the  case  last  cited,  was  analogous  in  principle  though  not 
in  form  (x).  Sometimes  it  is  stated  as  a  general  rule  that 
corporations  are  liable  on  informal  contracts  of  which  they 
have  in  fact  had  the  benefit :  but  the  extent  and  existence 
of  the  supposed  rule  are  doubtful  (y). 

Forms  of  contracting  otherwise  than  under  seal  are 
provided  by  many  special  or  general  Acts  of  Parliament 
creating  or  regulating  corporate  companies,  and  contracts 
duly  made  in  those  forms  are  of  course  valid.  But  a 
statute  may,  on  the  other  hand,  contain  restrictive  provi- 
sions as  to  the  form  of  corporate  contracts,  and  in  that 
case  they  must  be  strictly  followed.  Enactments  requiring 
contracts  of  local  corporate  authorities  exceeding  a  certain 
value  to  be  in  v/riting  and  sealed  with  the  corporate  seal 
are  held  to  be  imperative,  even  if  the  agreement  has  been 


Statutory 
forms  of 
contract. 


(«)  Lowe  V.  L.  ik  N.  W.  By.  Co. 
(1852)  18  Q.  B.  632,  21  L.  J.  Q.  B. 
361. 

{t)  The  liability  existed  at  com- 
men  law,  and  tbe  statute  11  Gen.  2, 
c.  19,  s.  14,  made  the  remedy  by 
action  on  the  case  co-extensive  with 
that  by  action  of  debt,  see  Oibson  v. 
Kirk  (1841)  1  Q.  B.  850,  10  L.  J. 
Q.  B.  297.  Since  the  C.  L.  P.  Act 
the  statute  seems  in  fact  super- 
fluouB. 

(u)  Hall    V.    Mayor  of  Stoanaea 


(1844)  5  Q.  B.  526,  549,  13  L.  J. 
Q.  B.  107.  The  like  of  a  quasi 
corporation  empowered  to  sue  aud 
be  sued  bv  an  officer,  Jej^erys  y. 
Ourr  (183f)  2  B.  &  Ad.  833. 

(x)  Yarbm'ough  v.  Bank  of  Eng- 
land (1812)  16  £a8t,  6.  See  early 
cases  of  trespass  against  corporations 
cited  by  Lord  Ellenborough  at  p.  10. 

(y)  HutU  v.  Wirnhltdon  Local 
Board  (1878)  4  C.  P.  Div.  at  pp. 
63,  67,  48  L.  J.  C.  P.  207. 
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executed  and  the  corporation  has  had  the  full  benefit  of 
it  (z).     The  general  result  seems  to  stand  thus  : — 

In  the  absence  of  enabling  or  restrictive  statutory  pro-  Summary. . 
visions,  which  when  they  exist  must  be  careiuliy  attended 

to— 

A  tr&ding  corporation  may  make  without  seal  any  con- 
tract incidental  to  the  ordinary  conduct  of  its  business ; 
but  it  cannot  bind  itself  by  negotiable  instruments  unless 
the  making  of  such  instruments  is  a  substantive  part  of 
that  business,  or  is  provided  for  by  its  constitution  (a). 

A  non-trading  corporation,  if  expressly  created  for  special 
puri)oses,  may  make  without  seal  any  contract  incidental 
to  those  purposes ;  if  not  so  created,  cannot  (it  seems) 
contract  without  seal  except  in  cases  of  immediate  necessity, 
constant  recurrence,  or  trifling  importance. 

In  any  case  where  an  agreement  has  been  completely 
executed  on  the  part  of  a  corporation,  it  becomes  a  con- 
tract on  which  the  corporation  may  sue. 

The  rights  and  obligations  arising  from  the  tenancy  or 
occupation  of  land  without  an  express  contract  apply  to 
corporations  both  as  landlords  and  as  tenants  or  occupiers 
in  the  same  manner  (/>)  and  to  the  same  extent  as  to 
natural  persons^ 

A  corporation  is  bound  by  an  obligation  implied  in  law 
whenever  under  the  like  circumstances  a  natural  person 
would  be  so  bound. 

It  is  much  to  be  wished  that  the  whole  subject  should 
be  reviewed  and  put  on  a  settled  footing  by  the  Court  of 
Appeal,  and  that  those  cases  which  are  already  virtually 


(z)  Frend  v.  Denneti    (1858)  4  C. 

B.  N.  S.  576,  27  L.  J.  0.  P.  314; 
Hunt  V.  Wimikdon  Local  Board 
(1878)  3  C.  P.  D.   208,  in  0.  A.  4 

C.  P.  D.  W.  48  ;  48  L.  J.  C.  P.  207, 
Young  db  Co.  v.  Mayor  of  Leaming- 
ton (1883)  8  App.  Ca.  517,  62 
L.  J.  Q.  B.  713.  In  Eaton  v.  Basker 
(1881)  7  Q.  B.  Div.  6'^9,  50  L.  J. 
Q.  B.  444,    it  WM  decided   that   a 


provision  of  this  kicd  in  the  PabLic 
Health  Act,  1875,  applies  only  to 
contracts  known  at  the  time  of 
making  them  to  exceed  the  specified 
"value  or  amount"  of  502. 

(a)  See  p.  128,  mpra. 

(6)  Arauming  Finluy  v.  Brittal 
and  Exeter  Ry.  Co.  (1852)  7  Ex.  «()9, 
21  L.  J.  Ex.  117,  not  to  be  now  law. 
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Negoti- 
able in- 
struments. 


Statute  of 
Frauds. 


Promises 
by  execu- 
tor, &0. 


overruled  should  be  expressly  declared  to  be  no  longer  of 
authority  (c). 

2.  Negotiable  instruments. 

The  peculiar  contracts  undertaken  by  the  persons  who 
issue  or  endorse  negotiable  instruments  must  by  the  nature 
of  the  case  be  in  writing.  Part  of  the  definition  of  a 
bill  of  exchange  is  that  it  is  an  unconditional  order  in 
writing  {d).  The  acceptance  of  a  bill  of  exchange,  though 
it  may  be  verbal  as  far  as  the  law  merchant  is  concerned, 
is  required  by  statute  to  be  in  writing  and  signed  (e). 

3.  As  to  purely  statutory  forms. 

A.  Contracts  within  the  Statute  of  Frauds. 

To  write  a  commentary  on  the  Statute  of  Frauds  would 
be  beyond  the  scope  of  this  work  (/).  It  may  be  convenient 
however  to  stat-^^  as  shortly  as  pocisible,  so  far  as  contracts 
are  concerned,  the  contents  of  the  statute  and  some  of  the 
leading  points  established  on  the  construction  of  it. 

The  statute  (29  Car.  2,  c.  3)  enacts  that  no  action  shall 
be  brought  on  any  of  the  contracts  specified  in  the  4th 
section  "  unless  the  agreement  upon  which  such  action 
shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  law- 
fully authorized."  The  contracts  comprised  in  this  section 
are — 

a.  Any  special  promise  by  an  executor  or  administrator 
"  to  answer  damages  out  of  his  own  estate."  No  difficulty 
has  arisen  on  the  words  of  the  statute,  and  the  chief 
observation  to  be  made  is  the  almost  self-evident  one 
(which  equally  applies  to  the  other  cases  within  the 
statute)  that  the  existence  of  a  written  and  signed  memo- 


(c)  See  per  Lord  Blackburn,  8 
App.  Ca.  at  p.  523,  agreeing  with 
Lindley  L.J.  8  Q.  B.  Div.  at  y.  585. 

(d)  iiillH  of  l':xclia- qe  Act,  1SS2 
(45  &  46  Vict.  c.  61),  c  3.      So  i>t 


promissory  notes,  s.  83. 

(e)  Ih.  (..  17. 

(  f  )  An  exha  lat've  commentary 
by  Juilgti  lieed  i>f  Philadelphia  was 
puMisLtd  ill  1884. 
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randum  is  made  a  necessary  condition  of  the  agreement 
being  enforceable,  but  will  in  no  case  make  an  agreement 
any  better  than  it  would  have  been  apart  from  the  statute. 
A  good  consideration,  a  real  consent  of  the  parties  to  the 
same  thing  in  the  same  sense,  and  all  other  things  neces- 
sary to  make  a  contract  good  at  common  law  are  still 
required  as  much  as  before  (g), 

/3.  "  Any  special  promise  to  answer  for  the  debt  default  Guaran- 
or  miscarriages  of  another  person." 

On  this  the  principal  points  are  as  follows.      A  promise 
is  not  within  the  statute  unless  there  is  a  debt  &c.  of  some 
other  person  for    which  that    other    is   to  remain  liable 
(though  the  liability  need  not  be  a  present  one) :  for  there 
can  be  no  contract  of  suretyship  or  guaranty  unless  and 
imtil  there  is  an  actual  principal  debtor,     "  Take  away  the 
foundation  of  principal  contract,  the  contract  of  suretyship 
would  fail"  (h).     "Where  the  liability,  present  or  future, 
of  a  third  person  is  assumed  as  the  foundation  of  a  contract, 
but  does  not  in  fact  exist,  then,  independently   of  the 
statute,  and  on  the  principle  of  a  class  of  cases  to  be  ex- 
plained elsewhere,  there  is  no  contract.     On  the  other  hand 
a  promise  to  be  primarily  liable,  or  to  be  liable  at  all  events, 
whether  any  third  person  is.  or  shall  become  liable  or  not, 
is  not  within  the   statute  and  need  not  be  in  writing. 
Whether  particular  spoken  words,  not  in  themselves  con- 
clusive, e.g.  "  Go  on  and  do  the  work  and  I  will  see  you 
paid,"  amount  to  such  a  promise  or  only  to  a  guaranty  is 
a  question  of  fact  to  be  determined  by  the  circumstances 
of  the  case  (t). 

Nor  is  a  promise  within  the  statute  unless  it  is  made 
to  the  principal  creditor  :  "  The  statute  applies  only  to  pro- 


(g)  Ab  to  these  contracts  of  eze- 
encore,  2  Wms.  Exore.  Pt.  4,  Bk.  2, 

c.  2,§1. 

(h)    Mountstephen    v.      Lakeman 
(1871)  L.  R.  7  Q.  B.  196,  202  (in 


Ex.  Cb.)  43  L.  J.   Q.   B.   188,   per 
Willes  J.   affd.  L.  R.  7  H.   L.   17 
nom.     Lakerran     v.     Mountstephen 
(1874). 
( i)  Lakeman  v.  Mountstephen,  svpra. 
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Agree- 
ments 
upon  con- 
sideration 
of  mar- 
riage. 


mises  made  to  the  person  to  whom  another  is  answer- 
able "  (k)  or  is  to  become  so. 

A  mere  promise  of  indemnity  is  not  within  the  sta- 
tute (l).  though  any  promise  which  is  in  substance  within 
it  cannot  be  taken  out  of  it  by  being  put  in  the  form  of  an 
indemnity  (m). 

A  contract  to  give  a  guaranty  at  a  future  time  is  as  much 
within  the  statute  as  the  guaranty  itself  (n), 

7.  "Any  agreement  made  upon  consideration  of  mar- 
riage." A  promise  to  marry  is  not  within  these  words,  the 
consideration  being  not  marriage,  but  the  other  party's 
reciprocal  promise  to  marry.  For  further  remarks  on  the 
effect  of  this  clause  see  Chapter  XIII.  on  Agreements  of 
Imperfect  Obligation,  infra. 

In  the  old  books  we  frequently  meet  with  another  sort 
of  difficulty  touching  agreements  of  this  kind;  it  was  much 
doubted  whether  matrimony  were  not  so  purely  spiritual  a 
matter  that  all  agreements  concerning  it  must  be  dealt 
with  only  by  the  ecclesiastical  courts:  the  type  of  these 
disputed  contracts  is  a  promise  by  A.  to  B.  to  pay  B.  10/. 
if  he  will  marry  A.'s  daughter.     But  this  by  the  way  (o). 


{k)  Eastwood  v.  Kenyan  (1840)  11 
A.  &  E.  438,  446  ;  concesp.  Cripps  v. 
Hartnoll  (1863)  4  B.  &  S.  414, 
32  L.  J.  Q.  B.  381  (Ex.  Ch). 

(I)  Cripps  V.  Hartnoll  (last  note)  ; 
Wildes  V.  Dudimo  (1874)  19  Eq. 
198,  44  L.  J.  Ch.  341. 

(jn)  Cripps  V.  Hartnoll. 

{n)  Mallet  v.  Batcman  (1865^  L. 
R.  1  C.  P.  163  (Ex.  Ch.)  35  L.  J.  C. 
P.  40.  See  further  en  this  clause, 
1  Wms.  Saund.  229-23.5,  or  1  Sm.  L. 
C.  334,  note  to  Birkmyr  v.  Darnell 
(1705). 

(o)  Such  promise  may  be  sued  on 
ia  the  King's  Court  if  by  deed,  22 
Apb.  101,  pi.  70;  otherwise  if  he  had 
promised  10^.  with  his  daughter  in 
7narriage,  then  it  should  be  in  the 
CourtChristian;  Trin.  45  Ed.  III.  24, 
pi.  30;  action  good  without  specialty 
where  the  marriage  had  taken  place, 
Mich.  37  H.  VI.  8,pl.  18 ;  contra{not 


without  dissent)  Trin.  17  Ed.  IV.  4, 
pi.  4.  In  Bracton's  time  the  exclu- 
sive jurisdiction  of  the  spiritual 
courts  appears  to  have  been  admit- 
ted :  "  ad  forum  seculare  trahi  non 
debet  per  id  quod  minus  est  et  non 
principale  id  quod  primum  et  prin- 
cipale  est  in  foro  ecclesiastico,  ut  ei 
ob  causam  matrimonii  pecunia  pro- 
mittatur,  licet  videatur  prima  facie 
quod  cognitio  super  catallis  et  debitis 
pertineat  ad  forum  seculare,  tamen 
propter  id  quod  maius  est  et  dignius 
trahitur  cognitio  pecuniae  promissae 
et  debitae  ad  forum  ecclesiasticum, 
et  ubi  [?  ibi]  locum  non  habet  prohi- 
bitio,  cum  debitum  sit  de  testamentu 
vel  matrimonio :  "  fol.  175  a.  It 
should  be  remembered  that  ordinary 
debts  were  still  indirectly  enforced 
in  the  spiritual  courts  by  the  impo- 
sition of  penance. 
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8,  "Any  contract  or  sale  of  lands,  tenements,  or  here-  Interests 

,    .  .         , ,  „      _,,  .    in  land, 

ditaments,  or  any  interest  m  or  concerning  them.       Ihis 

clause  is  usually  and  conveniently  considered  as  belonging 
to  the  topic  of  Vendors  and  Purchasers  of  real  estate ;  and 
the  reader  is  referred  to  the  well-known  works  which  treat 
of  that  subject  (p).  Questions  have  arisen,  however, 
whether  sales  of  growing  crops  and  the  like  were  sales  of 
an  interest  in  lands  Avithin  the  4th  section  or  of  goods 
within  the  l7th  (q).  A  sale  of  tenant's  fixtures,  being  a 
sale  only  of  the  right  to  sever  the  fixtures  from  the  free- 
hold during  the  term,  is  not  within  either  section  (r). 

By  the  1st  and  2nd  sections  of  the  statute  leases  for  more  Ijeases. 
than  three  years,  or  reserving  a  rent  less  than  two-thirds 
of  the  improved  value,  must  be  in  writing  and  signed  by 
the  parties  or  their  agents  authorized  in  writing,  and  now 
by  8  &  9  Vict.  c.  106,  s.  3,  they  must  be  made  by  deed. 
But  an  informal  lease,  though  void  as  a  lease,  may  be  good 
as  an  agreement  for  a  lease  (s). 

e.  "  Any  agreement  that  is  not  to  be  performed  within  Agree-- 

the  space  of  one  year  from  the  making  thereof"  to  be  per- 

"Is  not  to  be,"  not  "is  not"  or  "may  not  be."     This^°.T?^ 

£■  •  withm  a 

means  an  agreement  that  on  the  face  of  it  cannot  be  per-  year. 

foniied  within  a  year.      An  agreement  capable  of  being 

performed  within  a  year,  and  not  showing  any  intention  to 

put  off  the  performance  till  after  a  year,  is  not  within  this 

clause  (t).     Nor  is  an  agreement  within  it  which  is  com- 


{p)  As  to  an  agreement  collateral 
to  a  demise  of  land  not  being  within 
the  statute,  see  Morgan  v.  Oriffith 
(1871)  L.  R.  6  Ex.  70,  40  L.  J.  Ex, 
46  ;  Erskine  v.  Adeane  (1873)  8  Ch. 
756,  42  L.  J.  Ch.  835  ;  Angell  v. 
bitke  (1875)  L.  R.  10  Q.  B.  174  ; 
44  L.  J.  Q.  B.  78.  As  to  tlie  dis- 
tinction between  a  demise  and  a 
mere  licence  or  agreement  for  the 
uae  of  land  without  any  change  of 
possession,  Wells  v.  KingsUm-upon- 
Hull  (1875)  L.  R.  10  C.  P.  402,  44 


L.  J.  C.  P.  257. 

(q)  Marshall  v.  Green  (1875)  1  C. 
P.  D.  36,  45  L.  J.  C.  P.  153.  As 
to  building  materials  to  be  sttvertd 
from  the  feoil,  Laveri/  v.  Pursell 
(1888)  39  Ch.  D.  608,  67  L.  J.  Ch. 
670.     And  see  1  Wms  Saund.  395. 

(r)  Lee  v.  Gaskell  (1876)  1  Q.  B. 
D.  700  ;  45  L.  J.  Q.  B.  540. 

(s)  Dart,  V.  &  P.  1,  198. 

(t)  Smith  V.  Neale  (1857)  2  C.  B. 
N.  S.  67,  26  L.  J.  C.  P.  143. 
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pletely  performed  by  one  party  within  a  year  (u).  It 
appears  to  be  now  settled  that  an  agreement  depending  on 
the  life  of  a  party  or  of  some  other  person,  or  otherwise 
determinable  on  a  contingency  which  may  possibly  happen 
within  a  year,  though  this  be  not  expected  or  desired  by 
the  parties,  is  not  within  this  branch  of  the  statute  (x). 


AstoB.  17.      The  seventeenth  section  of  the  statute  (sixteenth  in  the 
Revised  Statutes,  but  it  will  probably  keep  its  accustomed 
name)  (y)  is  extended  by  Lord  Tenterden's  Act,  9  Geo.  IV. 
c.  14,  s.  7,  and  as  so  extended  includes  all  executory  sales 
of  goods  of  the  value  of  101.  and  upwards,  whether  the 
goods  be  in  existence  or  not  at  the  time  of  the  contract. 
Its  effect  is  thoroughly  discussed  and  explained  in  Lord 
Blackburn's  and  Mr.  Benjamin's  well-known  works.     We 
will  here  only  refer  very  briefly  to  the  question  of  what  is 
a  sufficient  memorandum  of  a  contract  within  the  Statute. 
Mr.  Benjamin  exhibits  (p.  193,  sqq.)   the  curious  dif- 
ference in  the  judicial  interpretation  of  the  "agreement"  of 
which  a  memorandum  or  note  is  required  by  s.  4,  and  the 
"bargain"  of  which  a  note  or  memorandum  is  required  by 
s.  17.     The  "  agreement  "  of  s.  4  includes  the  consideration 
of  the  contract,  so  that  a  writing  which  omits  to  mention 
the  consideration  does  not  satisfy  the  words  of  that  section: 
but  the  "bargain"  of  s.  17  does  not.     So  far  as  regards 
guaranties,  however,  this  construction  of  s.  4  having  been 
found  inconvenient  is  excluded  by   the  Mercantile  Law 
Amendment  Act,  1856,  19  &  20  Vict.  c.  97,  s.  3,  which 
makes  it  no  longer  necessary  that  the  consideration  for  a 
"special  promise  to  answer  for  the  debt  default  or  mis- 


The 

"  note  or 
memoran 
dnin." 


(«)  Cherry  v.  Heming  {184C)  4  Ex. 
631, 19  L.  J.  Ex.  63.  See  notes  to 
Peter  v.  Compton,  1  Sm.  L.  C.  359. 

(x)  McGregor  v.  McOregor  (1888) 
21  Q.  B.  Div.  426,  57  L.  J.  Q.  B. 
591,  ovemilinjr  Davey  v.  Shannon 
(1879)  4  Ex.  D.  81,  and  (it  should 
seem)  Eley  v.  Positive  Assurance  Co. 


(1876)  1  Ex.  D.  20  (in  C.  A.  ib.  88, 
not  on  this  point),  45  L.  J.  Ex.  451. 
See  AmtJiican  authorities  in  Reed 
on  the  Statute  of  iVaudB,  s.  204. 

(y)  The  difference  arises  from  the 
preamble  and  the  enacting  part  of 
B.  13  being  separately  numbered  as 
13  and  14  in  former  editions. 
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carriage  of  another  person"  should  appear  in  writing  or  by 
necessary  inference  from  a  written  document  (z). 

The  note  or  memorandum  under  the  4th  as  well  as  the 
l7th  section  must  show  what  is  the  contract  and  who  are 
the  contracting  parties  (a),  but  it  need  be  signed  only  by 
the  party  to  be  charged,  whether  under  the  4th  or  the  l7th 
section:  it  is  no  answer  to  an  action  on  a  contract  evidenced 
by  the  defendant's  signature  to  say  that  the  plaintiff'  has 
not  signed  and  therefore  could  not  be  sued,  and  if  a  written 
and  duly  signed  proposal  is  accepted  by  word  of  mouth  the 
contract  itself  is  completed  by  such  acceptance  and  the 
writing  is  a  sufficient  memorandum  of  it  (6).  It  has  also 
been  decided  that  an  acknowledgment  of  a  signature 
previously  made  by  way  of  proposal,  the  document  having 
been  altered  in  the  meantime  and  the  party  having  assented 
to  the  alterations,  is  equivalent  to  an  actual  signature  of 
the  document  as  finally  settled  and  as  the  record  of  the 
concluded  contract.  The  signature  contemplated  by  the 
statute  is  not  the  mere  act  of  writing,  but  the  writing 
coupled  with  the  party's  assent  to  it  as  a  signature  to  the 
contract:  and  the  effect  of  the  parol  evidence  in  such  a 
case  is  not  to  alter  an  agreement  made  between  the  parties 
but  to  show  what  the  condition  of  the  document  was  when 
it  became  an  agreement  between  them  (c).  Moreover  it 
matters  not  for  what  purpose  the  signature  is  added,  since 


(z)  See  also  an  article  by  Mr. 
Justice  Stephen  and  the  pre&ent 
writer  in  the  Law  Quarterly  Review, 
Jan.  1885,  and  the  noted  to  Bvrkmyr 
V.  VarneU  (1705)  and  Wain  v. 
Wurlten  (1804)  inSm.  L.  0. 

(a)  WUliams  v.  Byrnes  (1863)  1 
Moo.  P.  C.  N.  S.  154 ;  Xewdl  v.  Rad- 
fm-d  (1867)  L.  R  3  C.  P.  52,  37  L.  J. 
C.P.I;  Wmiams\,Jordan(m7)QCh. 
D.  517,  46  L.  J.  Ch.  681 ;  and  as  to 
sufficiency  of  description  otherwise 
than  by  name,  Sale  v.  Lambert  (1875) 
18  Eq.  1,  43  L.  J.  Ch.  470  ;  Potter 
T.  DuffieU  (1874)  ih.  4,  43  L.  J.  Ch. 
472  ;  Conmins  v.  Scott  (1875)  20 
Eq.  11,  44  L.  J.  Ch.  563  ;  Beer  v. 

P. 


London  &  Paris  Hotel  Co.  (1876)  20 
Eq.  412  }  Rossiter  v.  Miller  (1878)  3 
App.  Ca.  1124,  48  L.  J.  Cb.  10 ; 
Catling  v.  King  (1877)  5  Cb.  Div. 
660,  46  L.  J.  Ch.  384  ;  Jarrett  v. 
Hunter  (1886)  34  Cb.  D.  182.  As 
to  what  is  sufficient  description  of 
the  property  sold  under  s.  4,  Shard- 
low  V.  Cotterell  (1881)  20  Ch.  Div. 
90,  51  L.  J.  Ch.  353. 

(6)  Smith  V.  Male  (1857)  2  C.  B. 
N.  S.  67,  26  L.  J.  C.  P.  143  ;  Rems 
V.  PicMey  (1866)  in  Ex.  Ch.  L.  R. 
1  Ex.  342,  35  L.  J.  Ex.  218. 

(ci  Stewart  v.  Eddowes  (1874)  L. 
R.  9  C.  P.  311,  43  L.  J.  C.  P.  204. 


M 
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it  is  required  only  as  evidence,  not  as  belonging  to  the 
substance  of  the  contract.  It  is  enough  that  the  signature 
attests  the  document  as  that  which  contains  the  terms  of 
the  contract  (tZ).  Nor  need  the  particulars  required  to 
make  a  complete  memorandum  be  all  contained  in  one 
document:  the  signed  document  may  incorporate  others  by 
reference,  but  the  reference  must  appear  from  the  writing 
itself  and  not  have  to  be  made  out  by  oral  evidence:  for  in 
that  case  there  would  be  no  record  of  a  contract  in  writing, 
but  only  disjointed  parts  of  a  record  pieced  out  with  un- 
written evidence  {e).  The  reference,  however,  need  not  be 
in  express  terms.  It  is  enough  if  it  appears  on  the  docu- 
ments that  they  are  parts  of  the  same  agreement  (/).  One 
who  is  the  agent  of  one  party  only  in  the  transactionj;  .  .  • 
be  also  the  agent  of  the  other  party  for  the  purpose -^ul 
signature  {g).  The  memorandum  must  exist  at  the  tim*, 
of  action  brought  (/<-). 
d"'d^*  t  ^*  seems  that  the  Statute  of  Frauds  does  not  apply 
within  the  to  deeds.  Signature  is  unnecessary  for  the  validity 
of  a  deed  at  common  law,  and  it  is  not  likely  that  the 
legislature  meant  to  require  signature  where  the  higher 
solemnity  of  sealing  (as  it  is  in  a  legal  point  of  view) 
is  already  present  {%).  But  as  in  practice  deeds  are 
always  signed  as  well  as  sealed,  and  distinctive  seals 
are  hardly  ever  used  except  by  corporations,  the  absence 
of    a   signature    would    nowadays    add    considerably    to 


Statute. 


(d)  Jones  v.  Victoria  Graving  Dock 
Co.  (1877)  2  Q.  B.  Div.  314,  323,  46 
L.  J.  Q.  D.  219.  It  may  be  doubted 
whether  this  view  of  the  statute 
does  not  tend  to  thrust  contracts 
upon  parties  by  surprise  and  contrary 
to  their  real  intention. 

(e)  See  Peirce  v.  Cm'S  (1874)  L. 
R.  9  Q  B.  210,  43  L.  J  Q.  B.  52; 
Kronheim  v.  Johnson  (1877)  7  Oh. 
T).  60,  47  L.  J.  Ch.  132  ;  Leather 
Cloth  Co.  V.  Hierovimm(\9,1f>)  L.  R. 
10  Q.  B.  140,  44  L.  J.  Q.  B.  54. 

(/)  Hudils  V.  Watson  (1884)  28 
Ch.  D.  30.5,  Wylson  v.  Dunn  (1887) 
'•',*  Ch.  1).  569.  Noduubtthe  modem 


tendency  is  to  be  astute  to  relax 
rales  of  this  kind. 

{g)  As  to  this,  Murphy  v.  Boese 
(1875)  L.  R  10  Ex.  126,  44  L.  J 
Ex.  40. 

(h)  Lucas  V.  Dixon  (1889)  22  Q. 
B.  Div.  357,  58  L.  J.  Q.  B.  161 
(defendant's  affidavit  on  interlocu- 
tory proceedings  in  the  action  will 
not  do). 

(i)  Cherry  v.  Heming  (1849)  4 
Ex.  631,  19  L.  J.  Ex.  63.  Black - 
stone  (2.  306,  and  see  note  in 
Stephen's  Gonim.,  1.  510,  6th  ed.) 
assiuned  signature  to  be  necessary. 


STATUTOKY  FORMS. 


Ki.S 


the  difficulty   of  supporting  a  deed  impeached   on   any 
other  ground. 

The  law  as  to  the  sale  and  disposition  of  personal  chattels  ^^'Hn  "f 
is  affected,  in  addition  to  the  Statute  of  Frauds,  by  the  ' 
Bills  of  Sale  Acts,  1878  and  1882,  41  &  42  Vict.  c.  31,  45 
&  46  Vict.  c.  43 :    but  the  subject  is  too  special   to  be 
entered  on  here. 

Transfers  of  British  ships  are  required  by  the  Merchant  Tranafeis 

,  .  ,       .        ,       ,.  1      "'  ships 

Shipping  Act,  18o4  (s.  5o  sqq.)  to  be  m  the  torni  thereby  »ncl  copy- 
prescribed.  Assignments  of  copyright  are  directly  or  in-  "S^t. 
directly  required  by  the  various  statutes  on  that  subject 
to  be  in  writing  (k),  and  in  the  case  of  sculpture  by  deed 
attested  by  two  witnesses  (54  Geo.  3,  c.  56,  s.  4).  But  an 
executory  agreement  for  an  assignment  of  copyright 
apparently  need  not  be  in  writing.  And  informal  executory 
agreements  for  the  sale  or  mortgage  of  ships  seem 
now  to  be  valid  as  between  the  parties,  though  under 
earlier  Acts  it  was  otherwise,  and  it  is  doubtful  whether 
at  common  law  a  sale  without  writing  would  pass  the 
property  (//). 

There  is  "An  Act  to  avoid  Horse-stealing"  of  31  Eliz.  Sale  of 
0.  12,  which  prescribes  sundry  forms  and  conditions  to  be  ,l,*)[i.ket" 
observed  on  sales  of  horses  at  fairs  and  markets :    and  "vert. 
"  every  sale  gift  exchange  or  other  putting  away  of  any 
horse  mare  gelding  colt  or  filly,  in  fair  or  market  not  used 
in  all  points  according  to  the  true  meanin"-  aforesaid  shall 
be  void  "  (m).    The  earlier  Act  on  the  same  subject,  2  &  3 
Phil.  &  Mary,  c.  7,  only  deprives  the  buyer  of  the  benefit 
of  the  peculiar  rule  of  the  common  law  touching  sales  in 
market  overt. 


B.  Marine  Insurances. 

(A)  Leyland  v.  Steioart  (1876)  4 
Ch.  D.  419  ;  46  L.  J.  Ch.  103.  and 
an  t>  de  signs  Jevntt  v.  Eckhardt 
(1878)  8  Ch.  D.  404. 

(/)  Maude  and  Pollock  on  Mer- 


chant  Shipping,  4th  ed.  pp.  42,  55, 
56.  And  Ree  the  Amendment  Act 
of  1862,  25  &  26  Vict,  c   63,  b.  3. 

(m)     Moran      v.      Pitt      (1873) 
42  L.  J.  Q.  B.  47. 
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iVfMine  By  30  Vict.,  c.  23,  s.  7,  marine  insurances  must  (with  the 

aBurancp.  exception  of  insurances  against  owner's  liability  for  certain 
accidents)  be  expressed  in  a  policy. 

But  the  words  are  not  so  strict  as  those  of  the  repealed 
statutes  on  the  same  subject,  and  the  preliminary  "  slip," 
which  in  practice  though  not  in  law  is  treated  as  the  real 
contract,  has  for  many  purposes  been  recognized  by  recent 
decisions.  These  will  be  spoken  of  in  another  place  under 
the  head  of  Agreements  of  Imperfect  Obligation  (Chap. 
XIII). 


Transfer 
of  Shares. 


Promise  to 
pay  debt 
barred  by 
Stat  of 
Limita- 
tion. 


C.  Transfer  of  Shares. 

There  is  no  general  principle  or  provision  applicable  to 
the  transfer  of  shares  in  all  companies.  But  the  general 
or  special  Acts  of  Parliament  governing  classes  of  com- 
panies or  particular  companies  always  or  almost  always 
prescribe  forms  of  transfer.  An  executory  contract  for  the 
sale  of  shares  need  not  as  a  rule  be  in  writing. 

Assuming  joint-stock  partnerships  with  transferable 
shares  to  be  lawful  at  common  law  (which  is  the  better 
opinion)  their  shares  should  be  transferable  without 
writing  in  the  absence  of  agreement  to  the  contrary.  But 
this  is  now  of  no  practical  importance. 

D.  Acknowledgment  of  barred  de^ts. 

The  operation  of  the  Statute  of  Limitation,  21  Jac.  1.  c. 
16,  in  taking  away  the  remedy  for  a  debt  may  be  excluded 
by  a  subsequent  promise  to  pay  it,  or  an  acknowledgment 
from  which  such  promise  can  be  implied.  The  promise  or 
acknowledgment  if  express  must  be  in  vrriting  and  signed 
by  the  debtor  (9  Geo.  4,  c.  14,  s.  1)  or  his  agent  duly 
authorised  (19  &  20  Vict.  c.  97,  s.  13).  The  subject  calls 
for  mention  here,  inasmuch  as  the  promise  or  acknowledg- 
ment is  for  some  purposes  a  new  contract.  But  we  say 
more  of  it  under  the  head  of  Agreements  of  Imperfect 
Obligation,  Ch.  XIII.  below. 
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A  note  Cii  the  provisions  of  foreign  laws  prescribing  Foreign 
forms  of  contract  was  given  in  the  Appendix  to  former 
editions  of  this  book  (n).  It  is  now  omitted  to  save  space. 
But  it  is  worth  mention  that,  while  the  general  laws  of 
France,  Italy,  and  some  German  States  contain  require- 
ments more  or  less  like  those  of  the  I7th  section  of  the 
Statute  of  Frauds,  commercial  contracts  are  in  all  those 
countries  exempt  from  them.  In  British  India  both  s.  4 
and  s.  17  have  been  repealed  by  the  Contract  Act. 


(n)  4th  ed.  p.  671. 
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CHAPTER  IV. 

Consideration. 

Vo°*  h  r  ^^^  following  iicscription  of  Consideration  was  given  by 
the  Exchequer  Chamber  in  1875:  "A  valuable  considera- 
tion, in  the  sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to  the  one  party, 
or  some  forbearance,  detriment,  loss,  or  responsibility,  given, 
suffered,  or  undertaken  by  the  other  "  (a). 

The  second  branch  of  this  judicial  description  is  really 
the  more  important  one.  Consideration  means  not  so  much 
that  one  party  is  profited  as  that  the  other  abandons  some 
legal  right  in  the  present,  or  limits  his  le^'al  freedom  of 
action  in  the  future,  as  an  irdu cement  for  the  promise  of 
the  first.  It  does  not  matter  whether  the  party  accepting 
the  consideration  has  any  actual  benefit  thereby  or  not :  it 
is  enough  that  he  accepts  it,  nnd  that  the  party  giving  it 
does  thereby  undertake  some  burden,  or  lose  something 
which  in  contempktion  of  law  may  be  of  value. 

An  act  or  forbearance  of  the  one  party,  or  the  promise 
thereof,  is  the  price  for  which  the  promise  of  the  other  is 
bought,  and  the  promise  thus  given  for  value  is  enforce- 
able. 

A  consideration,  properly  speaking,  can  be  given  only  for 
a  promise.  Where  performance  on  both  sides  is  simul- 
taneoi..3,  there  may  be  agreement  in  the  wider  sense,  but 
there  is  no  obligation  and  no  contract.  It  may  be  amusing 


(a)  Carrie  v.  Mi»a  (187fi)  L.  R.  10 
Ex.  at  p.  162,  44  L.  J.  Ex.  94  ;  per 
Cur.  referring  to  Com.  Dig.  Action 
on  the  C'ase,  Assumpeit  B.  1 — 15.  Cp. 
EvanH,  Appendix  to  Pothier  on 
Obli^ationR,    No.   2,   and  Edgware 


Highway  Board  v.  Harrow  Gas  Co, 
(1874)  L.  R.  10  Q.  B.  92,  95,  44  L. 
J.  Q.  B.  1,  and  for  the  hie torical 
distinction  between  debt  and  as- 
Bumpsit  in  this  resp.^ct,  Langdeli, 
Summary,  §§  64,  65. 
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and  not  uninstructive  to  consider  the  distinctions  to  be 
observed  in  the  legal  analysis  of  such  common  dealings  as 
being  ferried  across  a  river  and  pajdng  on  the  other  side, 
buying  a  newspaper  or.  a  railway  platform,  obtaining  a  box 
of  matches  from  an  automatic  machine.  The  reader  may 
multiply  examples  at  his  pleasure. 

A  consideration  which  is  itself  a  promise  is  said  to  be 
executory.  A  consideration  which  consists  in  performance 
is  said  to  be  executed.  It  is  important  to  remember  that 
in  the  former  case  '  it  is  the  counter-promise  and  not  the 
performance  that  makes  the  consideration  "  (6). 

Consideration  is  that  which  is  actually  given  and  ac- 
cepted in  return  for  the  promise.  Ulterior  motives,  pur- 
poses, or  expectations  may  be  present,  but  in  a  legal  point 
of  view  they  are  indifferent.  The  party  seeking  to  enforce 
a  promise  has  to  show  the  actual  legal  consideration  for  it, 
and  he  need  not  show  anything  beyond  (c). 

An  informal  and  gratuitous  promise,  however  strong  may  Gratui- 
be  the  motives  or  even  the  moral  duty  on  which  it  is  promiaes. 
founded,  is  not  enforced  by  English  courts  of  justice  at  all. 
Even  a  formal  promise,  that  is  a  promise  made  by  deed,  or 
in  the  proper  technical  language  a  covenant,  is  deprived,  if 
gratuitous,  of  some  of  their  most  effectual  remedies. 

The  early  history  of  the  law  of  Consideration  is  singu-  Fluctua- 
larly  obscure,  both  as  to  its  origin  and  as  to  the  manner  in  doctrine, 
which  it  was  developed  (d):  and  it  was  a  long  and  gradual 
process,  even  in  modem  times,  to  settle  the  doctrine  in  all 
points  as  we  now  have  it.      A  curious  illustration  of  the 
extent  to  which  it  was  left  open  as  late  as  the  last  century 
is  fumiihed  by  Pillans  v.  Van  Mierop  (e).     The  actual  riUana  v. 
decision  was  on  the  principle  which  is  characteristic  of  our  Mierop. 
'aw,  that  "  any  damage  to  another  or  suspension  or  forbear- 


(b)  Hobart  in  Lampleigh  v.  Broth' 
?«iiMl616)  ISni.  L.  C.  155. 

((■)  Tlumm  V.  Thomat  (1842)  2  Q. 
B.  851,  Finch  Sel.  Ca.  263.  In  Cdes 
v.  PUkington  (1874)  19  Eq.  174, 
44  L.  J.  Ch.  881,  this  case  was 
ttrugely  overlooked. 


{d)  The  historical  dincusaion  which 
formerly  Btoo<l  here  in  the  text  is 
now  transferred  to  the  Appendix. 
See  Note  E. 

(c)  (1765)  3  Burr.  1664,  and  Finch 
Sel.  Ca.  269. 
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founded 
on  moni 
duty: 
suppoaed 


ance  of  his  right  is  a  foundation  for  his  undertaking,  and 
will  make  it  binding,  though  no  actual  benefit  accrues  to 
the  party  undertaking "  (/').  But  Lord  Mansfield  threw 
out  the  suggestion  (which  Wilmot  J.  showed  himself  in- 
clined to  follow,  though  not  wholly  committing  himself  to 
it)  that  there  is  no  reason  why  agreements  in  writing,  at 
all  events  in  commercial  affairs,  should  not  be  good  with- 
out any  consideration.  "A  nudum  pactum  does  not 
exist  in  the  usage  and  law  of  merchants.  I  take  it  that 
the  ancient  notion  about  the  want  of  consider-ition  was  for 
the  sake  of  evidence  only  ...  in  commercial  cases 
amongst  merchants  the  want  of  consideration  is  not  an 
objection  "  {g).  It  is  true  that  this  was  and  has  remained 
a  solitary  dictum  barren  of  results;  its  anomalous  character 
was  rightly  seen  at  the  time  and  it  has  never  been 
followed  {h)\  but  the  fact  that  such  an  opinion  could  be 
expressed  at  all  from  the  bench  is  sufficiently  striking. 
This  suggestion  of  setting  up  a  new  class  of  Formal  Con- 
tracts (for  such  would  have  been  the  effect)  came,  as  it 
was,  too  late  to  have  any  practical  influence.  But  if  it  had 
ocv^iirred  a  century  or  two  earlier  to  a  judge  of  anything 
like  Lord  Mansfield's  authority,  the  whole  modem  develop- 
ment of  the  English  law  of  contract  might  have  been 
changed,  and  its  principles  might  have  been  (with  only 
minute  theoretical  differences)  assimilated  to  those  of  the 
law  of  Scotland. 

For  a  long  time  it  was  thought  that  the  existence  of  a 
previous  moral  obligation,  constituted  such  a  relation 
between  the  parties  as  would  support  an  express  promise. 


I 


(/)  Per  Yates  J.  at  p.  1674. 

{g)  3  Burr.  1669—70. 

\h)  In  1778  it  was  distinctly  con- 
tradicted by  the  opin?on  of  the 
Judges  delivered  to  the  House  of 
Lords  in  Rann  v.  Hughst  (1778)  7 
T.  R.  350,  n:  "  All  contracts  are,  by 
the  laws  of  England,  distinguished 
into  agreements  by  specialty  and 
agreements  by  parol;  nor  is  there 


any  such  third  cIass,  m  some  of  the 
counsel  have  endeavoured  to  main 
tain,  aa  contracts  in  writing."  Prof. 
Langdell  ingeniously  argues  (Sum- 
mary, §§  49,  50)  that  contracts 
governed  by  Uie  law  merchant  need 
on  principle  no  consideration  ;  in 
short  that  a  negotiable  instrument 
is  a  specialty.  In  this  country  one 
can  only  say  dit  aliter  visum. 
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The  Exchequer  Chamber  finally  decided  as  late  as  1840,  bind.ng 
that  "  a  mere  moral  obligation  arising  from  a  past  benefit  Eastwood 
not  conferred  at  the  request  of  the  defendant "  is  not  a  '"•  Keuyon. 
good  consideration  (i).     A  question  still  not  free  from  'in-  Past  con- 
certainty  is  whether  a  past  benefit  is  in  any  case  a  good  ineffec- ' 
consideration  for  a  subsequent  promise.     On  our  modem  *'*»^ 
principles  it  should  not  be  (k),  and  it  is  admitted  that  it 
generally  is  not  (l).      For  the  past  service  was  either  ren- 
dered without  the  promisor's  consent  at  the  time,  or  with 
his  consent  but  without  any  intention  of  claiming  a  reward 
as  of  right,  in  neither  of  which  cases  is  there  any  founda- 
tion for  a  contract  (rn) ;   or  it   was   rendered   with   the 
promisor's  consent  and  with  an  expectation  known  to  him 
of  reward  as  justly  due,  in  which  case  there  were  at  once 
all  the  ehments  of  an  agreement  for  reasonable  reward.  It  Supposed 
is  said,  however,  that   services   rendered   on   request,  no  \i^^'. 
definite  promise  of  reward  being  made  at  the  time,  are  a  good  Lamp- 
consideration  for  a  subsequent  express  promise  in  which  Brath- 
the  reward  is  for  the  first  time  defined.     But  there  is  no  **''• 
satisfactory  modern  instance  of  this  doctrine,  and  it  would 
perhaps  now  be  held  that  the  subsequent  promise  is  only 
evidence  of  what  the  parties  thought  the  service  worth  (n). 
It  is  also  said  that  the  voluntary  doing  by  one  party  of  Perform- 
something  which  the  other  was  legally  bound  to  do  is  a  a^oth^r's 
good  consideration  for  a  subsequent  promise  of  recompense.  l^Ral  duty. 


(i)  Eastwood  V.  Kenyan  (1840)  11 

A.  &  E.  438,  446.  See  the  note  to 
Wenndl  v.  Adney,  3  B.  &  P.  252, 
and  in  Finch  Sel.  Ca.  at  p.  401, 
which  is  approved  by  Parke  B.  in 
Earle  v.  Oliver.  2  Ex.  71,  at  p.  90. 
This  note  is  important  on  the  whole 
quustion  of  past  consideration. 

(it)  Cp.  Langdell.  op.  cit.  §  91. 
(0  Rotatrla  v.  Thomat  (1842)  3  Q. 

B.  324,  Finch  Sel.  Ga.  379. 

(»()  "  It  is  not  reasonable  that  one 
man  shonld  do  another  a  kindnt-sa, 
and  then  charge  him  with  a  recom- 
pense."   1  Wms.  Saund.  366. 

(n)  Lanpl^igh  v.  Brathioait  (1616) 
Hob.  10,5,  and  1  Sm.  L.  G.  ;  see  jter 
Erie  O.J.  13  C.  B.  N.  S.  at  p.  740. 


The  Irish  case  of  Bradford  v.  Jtoulg- 
ton  (1858)  8  Jr.  C.  L.  468,  will, 
for  English  lawyers  at  least,  hardly 
outweigh  this  (uctum.  Gp.  Glar^c 
Hare  on  Goatracts,  246-249.  A*; 
an  earlier  time  it  was  held  that  a 
past  consideration  would  not  support 
an  action  of  debt,  but  was  enough 
for  assumpsit  Marsh  v.  Jtainafonl 
(1588)  2  Leon.  Ill,  Sidenham  v. 
Worlington  (1695)  ib.  224;  O.  W. 
Holmes, The Gommon  Law,  286,  297. 
The  theory  was  that  the  breach  of 
promise  was  an  actionable  wrong  be- 
cause of  an  existing  relation  between 
the  parties  which  created  a  special 
duty;  not  that  an  executory  con- 
ivMit,  an  such,  created  an  obligation. 
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But  the  authority  for  this  proposition  is  likewise  found  to 
be  unsatisfactory.  Not  only  is  it  scanty  in  quantity,  but 
the  decisions,  so  far  as  they  did  not  proceed  on  the  now 
exploded  ground  that  moral  obligation  is  a  sufl&cient  con- 
sideration, appear  to  rest  on  fact*'  establishing  an  actual 
tacit  contract  independent  of  any  s  ibsequent  promise. 

Another  exceptional  or  apparently  exceptional  case  which 
certainly  exists  is  that  of  a  debt  barred  by  the  Statute  of 
Limitation,  on  .vhich  the  remedy  may  be  restored  by  a  new 
promise  on  the  debtor's  part.  It  is  said  that  the  legal 
remedy  is  lost  but  the  debt  is  not  destroyed,  and  the  debt 
subsisting  in  this  dormant  condition  is  a  good  consideration 
for  a  new  promise  to  pay  it.  This  is  not  logically  satisfy- 
ing, and  in  fact  it  belongs  to  the  now  discredited  view  of 
past  consideration.  There  is  no  real  equivalent  for  the  new 
promise,  and  the  only  motive  that  can  generally  be 
assigned  for  it  is  the  feeling  that  it  wou-,'  be  moi  illy 
wrong  not  to  pay.  It  seems  better  at  this  day  to  say  that 
the  law  of  limitation  does  not  belong  to  substantive  law  at 
all,  but  is  a  special  rule  of  procedure  made  in  favour  of  the 
debtor,  who  may  waive  its  protection  if  he  deliberately 
chooses  to  do  so  (o). 

As  matter  of  history,  the  modern  law  of  contract  was 
formed  by  an  alliance,  to  some  extent  in  the  nature  of 
compromise,  between  the  old  action  of  debt  and  the 
newer  action  of  assumpsit.  While  the  rules  were  yet 
plastic,  the  interest  of  pJaintiffs  and  the  desire  of  judges 
to  arrive  at  complete  justice  endeavoured,  with  varying 
fortune,  to  strain  them  in  order  to  compel  defendants  to 
make  a  return  for  Ijenefits  which,  if  not  exactly  con- 
tractf'd  for,  were  not  intended  to  be  gratuitous.  These 
attempts  were  favoured  in  part  by  the  original  laxity  of 
the  "  consideration  "  in  assumpsit  as  distinct  from  the 
quid  ^?ro  quo  in  debt,  in  part  by  the  confused  and 
fictitious   manner  in   which   all   quasi-contractual   trans- 

(o)  See  more  on  this  point  in  Cb.  XI  [F. 
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actions  were  treated  ;  request,  consideration,  and  pro- 
mise having  become,  instead  of  the  names  of  real  facts, 
counters  for  pleaders  to  play  with.  In  many  cases  the 
enterprise  failed,  in  some  it  succeeded.  The  residue  of 
successes  appears  in  a  few  rules  still  laid  down  by  the 
text-writers  which  from  th^  generalized  modem  point  of 
view  are  anomalous  (p). 

It  is  an  "  elementary  principle  that  the  law  will  not  Adequacy 
enter  into  an  inquiry  as  to  the  adequiicy  of  the  considera-  sideration 
The  idea  is  characteristic  not  only  in  English  ""^  ™' 


quired 


tion  "  (q). 

positive  law  but  in  the  English  school  of  theoretical  juris-  into, 
prudence  and  pjlitics.  Hobbes  says  :  "  The  value  of  all 
things  contracted  for  is  measured  by  the  appetite  of  the 
contractors,  and  therefore  the  just  value  is  that  which 
they  be  contented  to  give  "  (r).  And  the  legal  rule  is  of 
long  standing,  and  illustrated  by  many  cases.  "  When  a 
thing  IS  to  be  done  by  the  plaintiff,  be  it  never  so  small 
this  is  a  sufficient  consideration  to  ground  an  action  "  (s). 
"  A.  is  possessed  of  Blackacre,  to  which  B.  has  no  manner 
of  right,  and  A.  desires  B.  to  release  him  all  his  right  to 
Blackacre,  and  promises  him  in  consideration  thereof  to 
pay  him  so  much  money ;  surely  this  is  a  good  considera- 
tion and  a  good  promise,  for  it  puts  B.  to  the  trouble  of 
making  a  release  "  (t).  The  following  are  modem  examples. 
If  a  man  who  own'j  two  boilers  allows  another  to  weigh 
them,  this  is  a  good  consideration  for  that  other's  promise 
to  give  them  up  after  such  weigliing  in  as  good  condition 
as  before.  "  The  defendant  "  said  Lord  Deuman  "  had 
some  reason  for  wishing  to  weigh  the  boilers,  and  he  could 
do  so  only  by  obtaining  permission  from  the  plaintiff, 
which  he  did  obtain  by  promising  to  return  them  in  good 


(p)  This  topic  is  excellently  dis- 
cuBsed  by  Sir  W.  R.  Anson  (Prin- 
ciples of  the  English  Law  of  Con- 
tract, 94-104).  The  Indian  Con- 
tract Act,  8.  2,  Bub.-B.  d.,  has 
nnfortunately  stereotyped  wronf^ 
doctrine.  In  s.  25  it  frankly  treats 
exceptions  as  exceptional. 


iq)  Weiflal-e  v.  Adams  (1858)  5 
C.  B.  N.  S.  248,  265,  24  L.  J.  C.  P. 
271,  per  Byles  J. 

(r)  Leviathan,  pt.  1,  c.  15. 

(»)  Stvrlyn  v.  Albany,  Cro.  Eliz. 
67,  and  see  Cro.  Car.  70,  and  mar- 
ginal  references  there. 

(<)  HoH  C.J.  12  Mod.  459. 
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condition.     We  need  not  inquire  what  benefit  he  expected 
to  derive  "  (u).     So  parting  with  the  possession  of  a  docu- 
ment, though  it  had  not  the  value  the  parties  supposed  it 
to  have   (x),  and   the   execution  of  a  deed  (y),  though 
invalid  for  want  of  statutory  requisites  (z),  have  been  held 
good  considerations.    In  the  last-mentioned  case  the  justice 
of  the  decision  was  very  plain :  the  deed  was  an  appreu- 
ticeship  Indenture  which  omitted  to  set  forth  particulars 
required  by  the  statute  of  Anne  then  in  force  (a) :  the 
apprentice  had  in  fact  served  his  time,  so  that  the  benefit 
of  the   consideration   had  been  fully  enjoyed.      In   like 
manner  a  licence  by  a  patentee  to  use  the  patented  inven- 
tion is  a  good  consideration  though  the  patent  should  turn 
out  to  be  invalid  (b).    In  the  Supreme  Court  of  the  United 
States  a  release  of  a  supposed  right  of  dower,  which  the 
parties  thought  necessary  to  confirm  a  title,  has  been  held 
a  good   consideration   for  a  promissory  note  (c).      The 
modern  theory  of  the  obligation  incurred  by  a  bailee  who 
has  no  reward  is  that  the  bailor's  delivery  of  possession  is 
the  consideration  for  the  bailee's  promise  to  keep  or  carr\- 
safely.     The  bailor  parts  with  the  present  legal  control  of 
the  goods ;  and  this  is  so  far  a  detriment  to  him,  though  it 
may  be  no  benefit  to  the  bailee,  and  the  bailee's  taking  the 
goods  is  fcr  the  bailor's  use  and  convenience  (d).     The 
determination  of  a  legally  indifferent  option  in  a  particular 


(m)  Bainl»idge\. Firmatone{l%Z9i) 
8  A.  &  E.  743. 

(x)  Haigh  v.  Brooks  (1839)  (Q.  B. 
and  Ex.  Ch.),  10  A.  &  E.  309,  320, 
334.  Or  letting  the  promisor  retain 
posseBsion  of  a  document  to  which 
the  promisee  is  entitled  :  Hart  v. 
Milet  (1858)  4  C.  B.  N.  S.  371,  27 
L.  J.  C.  P.  218. 

{y)  Op.  Jone-  v.  Waite  (1842)  9 
01.  &  P.  101. 

(z)  See  note  (9),  p.  171. 

(a)  8  Ann.  c.  5  (9  in  Ruflfh.)  rep. 
Inland  Revenue  Repeal  Act,  1870, 
33  .•:  34  Vict.  c.  99.  See  now  the 
Stamp  Act,  1870,  83  &  34  Vict.  c. 
97,  8.  40. 


(6)  Lawes  v.  Purser  (1856)  6  E 
&  B.  930,  26  L.  J.  Q.  B.  25. 

(c)  Sykes  v.  Chadioick  (1873)  18 
Wallace,  141. 

(d)  O.  W.  Holmes,  The  Common 
Law,  291  aqq.  Historically  the 
explanation  is  different,  ib.  196. 
The  bailor  parts  with  very  little, 
for  he  as  well  as  the  bailee  can  sue 
a  trespasser.  The  real  difficulty, 
however,  is  that  in  such  cases,  for 
the  most  part,  the  bailor  does  not 
deliver  possession  at  the  bailee's 
request,  but  requests  'che  bailee  to 
take  it.  One  of  the  necessary  ele- 
ments is  therefore  fictitious.  Cp. 
Langdell,  §  68. 
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way,  as  voting  for  a  particular  candidate  for  a  charity 
where  there  is  not  any  duty  of  voting  for  the  candidate 
judged  fittest,  is  legal  "  detriment  "  enough  to  be  a  good 
consideration  (e).  It  has  been  held  in  equity,  to  the  same  Same  role 
effect,  that  a  transfer  of  railway  shares  on  which  nothing  ^^  ^^^  ^' 
has  been  paid  is  a  good  consideration  (/) ;  and  that  if  a 
person  indebted  to  a  testator's  estate  pays  the  probate 
and  legacy  duty  on  the  amount  of  the  debt,  this  is  a  good 
consideration  for  a  release  of  the  debt  by  the  residuary 
legatees  (g) :  a  strong  case,  for  this  view  was  an  after- 
thought to  support  a  transaction  which  was  in  origin  and 
intention  certainly  gratuitous,  and  in  substance  an  incom- 
plete voluntary  release ;  the  payment  was  simply  by  way 
of  indemnity,  it  being  thought  not  right  that  the  debtor 
should  both  take  his  debt  out  of  the  estate  and  leave  the 
estate  to  pay  duty  on  it.  The  consent  of  liquidators  in  a 
voluntary  winding-up  to  a  transfer  of  shares  is  a  good  con- 
sideration for  a  guaranty  by  the  transfer  or  for  the  payment 
of  the  calls  to  become  due  from  the  transferee  (h).  An 
agreement  to  continue — i.  e.  not  to  determine  immediately 
— an  existing  service  terminable  at  will,  is  likewise  a  good 
consideration  {i).  The  principle  of  all  these  cases  may  be 
summed  up  in  the  statement  made  in  so  many  words  by 
the  judges  in  more  than  one  of  them,  that  the  promisor 
has  got  all  that  he  bargained  for.  The  law  will  be  satis- 
fied that  there  was  a  real  and  lawful  bargain,  but  it  leaves 
parties  to  measure  their  bargains  for  themselves.  There 
has  been  another  rather  peculiar  case  in  equity  which  was 
to  this  effect.  An  agreement  is  made  between  a  creditor, 
principal  debtor,  and  surety  under  a  continuing  guaranty, 
by  which  no  new  undertaking  is  imposed  on  the  surety, 
but  additional  remedies  are  given  to  the  creditor,  which 


(e)  Boltm  V.  Madden  (1873)  L.  R. 
9  Q.  B.  56. 

(/)  Checde  v.  Kenvmrd  (1858)  3 
De.  G.  &  J.  27,  27  L.  J.  Ch.  784. 

(g)  Taylor  v.  Manners  (1865)  1 
Ch.  48, 35  L.  J.  Ch.  128,  by  Tumor 


L.J.  duh.  Koight  Bruce  L. J. 

(h)  Oleve  V.  Financial  Corp<yralion, 
(1873)  16  Eq.  363,  375,  43  L.  J. 
Ch.  54. 

(t)  Gravely  v.  Barnard  (1874)  18 
Eq.  518,  43  L.  J.  Ch.  659. 
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he  is  to  enforce  if  requested  to  do  so  by  the  surety.  Held 
that  if  by  his  own  negligence  the  creditor  deprives  himself 
of  the  benefit  of  these  remedies,  the  surety  is  discharged. 
The  real  meaning  of  what  is  there  said  about  consideration 
seems  to  be  that,  as  between  the  creditor  and  the  surety, 
it  is  not  material  (k).  It  has  been  suggested  that  on  a 
similar  principle  the  consideration  for  a  promise  may  be 
contingent,  that  is,  it  may  consist  in  the  doing  of  some- 
thing by  the  promisee  which  he  need  not  do  unless  he 
chooses,  but  which  being  done  by  him,  the  contract  is 
complete  and  the  promise  binding.  But  this  cannot  bo. 
A  consideration  must  be  either  a  present  act  or  forbearance 
or  a  promise.  If  a  tradesman  agrees  to  supply  on  certain 
terms  such  goods  as  a  customer  may  order  during  a  future 
period,  this  is  not  a  promise,  but  an  offer.  He  cannot 
sue  the  customer  for  not  ordering  any  goods,  but  if  the 
customer  does  order  any  the  condition  of  the  offer  is  ful- 
filled, and  the  offer  being  thus  accepted,  there  is  a  complete 
contract  which  the  seller  is  bound  to  perform  {I). 

Inadequacy  of  consideration  coupled  with  other  things 
may  however  be  of  great  importance  as  evidence  of  fraud 
or  the  like,  when  the  validity  of  a  contract  is  in  dispute : 
and  it  has  been  considered  (though  the  better  opinion  is 
otherwise)  to  be  of  itself  sufficient  ground  for  refusing 
specific  performance.  This  subject  will  be  examined  under 
the  head  of  Undue  Influence,  Ch.  XII.,  post. 

Reciprocal  promises  may  be,  and  in  practice  constantly 
are,  the  consideration  for  one  another,  and  so  constitute  a 


{k)  Watsm  v.  AUcock  (1853)  4  D, 
M.  (J.  242,  22  L.  J.  Ch.  858.  The 
guaranty  was  determinable  by  notice 
from  the  surety,  and  it  was  sugges- 
ted by  way  of  supplying  a  new  con- 
sideration that  on  the  faith  of  the 
creditor's  increa«>ed  remedy  the 
surety  might  in  fact  have  abstuiiied 
from  dfctermiuing  it.  But  surely 
this  will  not  do  :  the  true  ground  is 
the  creditor's  original  duty  to  tJ'e 
surety,  which  covtrs  subsequently 


acquired  rights  and  remedies. 

(I)  O.  N.  By.  Co.  V.  Witham 
(1873)  L.  R  9  C.  P.  16,  43  L.  J.  (!. 
P.  1 3.  Cp.  Chicayo  «£•  G.  £.  Ry.  Co 
V.  Dane  (1873)  43  N.  Y.  (4  Hand.) 
240,  where  it  was  rightly  held  that 
a  general  assent  to  an  offer  of  this 
kind  (not  undertaking  to  order,  or 
as  in  the  particular  ciwe  tender  to 
be  carried,  any  definite  quantity  of 
goods)  did  not  of  itself  constitute  a 
contract. 
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binding  contract.  Mutuality  is  required  as  much  as  in  Bider»tion. 
the  case  of  executed  consideration  ;  the  counter-promise  posHible  : 
relied  on  as  consideration  must  not  only  move  from  the  9"-  extei.t 
promisee  but  be  accepted  by  the  promisor  as  inducement  to 
his  promise.  It  is  said  that  in  order  to  be  a  good  con- 
sideration a  promise  must  be  a  promise  to  do  something 
which  the  promisor  has  the  means  of  performing ;  but  this 
proposition,  though  affirmed  by  an  authority  little  short  of 
judicial  (m),  is  too  wide.  The  true  limitation,  it  is  sub- 
mitted, is  that  the  thing  promised  must  be  in  itself  pos- 
sible, and  such  as  the  promisor  is  legally  competent  to 
perform ;  this  last  point  is  what  the  cases  cited  for  the 
general  statement  really  go  to  show,  though  there  arc 
some  dicta  more  largely  expressed  (n).  In  this  form  the 
proposition  is  completely  covered  by  the  general  law 
touching  impossible  and  unlawful  agreements,  and  we 
know  of  nothing  that  requires  us  to  lay  down  any  wider 
rule  as  part  of  the  distinct  learning  of  consideration. 

A  promise  which  is  to  be  a  good  consideration  for  a  Must  be 
reciprocal  promise  must  be  such  as  can  be  enforced ;  it  able. 
must  therefore  be  not  only  lawful  and  in  itself  possible, 
but  reasonably  definite.  Thus  a  promise  by  a  son  to  his 
father  to  leave  off  making  complaints  of  the  father's  con- 
duct in  family  affairs  is  no  good  consideration  to  support 
an  accord  and  satisfaction,  for  it  is  too  vague  to  be  en- 
forced (o).     And  upon  a  conveyance  of  real  estate  without 


(m)  2  Wms.  Saund.  430. 

(«)  Iladam  v.  Sherwood  (1834)  10 
Bing.  540,  A'erot  v.  Wallace  (1789) 
3  T.  B.  17,  where  the  dicta  of  Lord 
Kenyon  C.J.  and  Ash  hunt  J.  are 
those  meant  in  the  text.  Buller 
and  Grose  J  J.  confined  their  judg- 
ments to  the  true  ground  of  the 
case,  viz.  that  the  agreement  then 
in  question  was  illegal  as  being 
against  the  policy  of  the  bankrupt 
laws.  There  is  certainly  no  general 
rule  that  a  promise  cannot  be  sued 
on  unless  the  promisor  had  in  fact 
the  means  of  performing  it  when  he 
made  it ;  and  if  we  said  that  the 


undertaking  of  a  legal  liability  is 
not  to  be  deemed  a  consideration 
unless  the  liability  be  substantial, 
we  should  be  setting  up  in  another 
shape  the  often  exploded  supposition 
that  the  adequacy  of  the  considera- 
tion can  be  inquired  into. 

(o)  WhUe  V.  BlueU  (18.53)  23  L, 
J.  Ex.  36  :  this  seems  the  ratio  deci- 
dendi, though  so  expressed  only  by 
Parke  B.  who  asked  in  the  course 
of  arKument,  "  Is  an  agreement  by 
a  father  in  consideration  that  his 
Kun  will  not  bore  him  a  binding 
contract?" 


176 


CONSIDERATION. 


Must  not 
be  of  a 
thing  one 
is  already 
bound 
generally 
or  to  the 
promisee 
to  do. 


any  pecuniary  consideration  a  covenant  by  the  grantee  to 
build  on  the  land  granted  such  a  dwelling-house  as  he  or 
his  heirs  shall  think  proper  is  too  vague  to  save  the  con- 
veyance from  being  voluntary  within  27  Eliz.  c.  4  (p). 

For  the  same  reason,  neither  the  promise  to  do  a  thing 
nor  the  actual  doing  of  it  will  be  a  good  consideration  if 
it  is  a  thing  which  the  party  is  already  bound  to  do  either 
by  the  general  law  or  by  a  subsisting  contract  with  the  other 
party  (q).  It  is  obvious  that  an  express  promise  by  A.  to  B. 
to  do  something  which  B.  can  already  call  on  him  to  do  can 
in  contemplation  of  law  produce  no  fresh  advantage  to  B. 
or  detriment  to  A,  But  the  doing  or  undertaking  of  any- 
thing beyond  what  one  is  already  bound  to  do,  though  of 
the  same  kind  and  in  the  same  transaction,  is  a  good  con- 
sideration. A  promise  of  reward  to  a  constable  for  render- 
ing services  beyond  his  ordinary  duty  in  the  discovery  of 
an  offender  is  binding  (r) :  so  is  a  promise  of  extra  pay  to 
a  ship's  crew  for  continuing  a  voyage  after  the  number  of 
hands  has  been  so  reduced  by  accident  as  to  make  the 
voyage  unsafe,  so  that  the  crew  are  not  bound  to  proceed 
under  their  original  articles  (s).  Again  there  will  be  con- 
sideration enough  for  the  promise  if  an  existing  right  is 
altered  or  increased  remedies  given.  Thus  an  agreement 
to  give  a  debtor  time  in  consideration  of  his  paying  the 
same  interest  that  the  debt  already  carries  is  inoperative, 
but  an  agreement  to  give  time  or  accept  reduced  interest 
in  consideration  of  having  some  new  security  would  be  good 
and  binding.  The  common  proviso  in  mortgages  for  reduc- 
tion of  interest  on  punctual  payment — i.  e.,  payment  at  the 
very  time  at  which  the  mortgagor  has  covenanted  to  pay 
it — seems  to  be  without  any  consideration,  and  it  is  cou- 


ip)  Rosher  v.  Williams  (1875)  20 
Eq.  210,  44  L.  J.  Ch.  419. 

(q)  See  Leake,  618  ;  and  besides 
authorities  there  given.  Deacon  v. 
Gridley  (1884)  15  0.  B.  295,  24  L. 
J.  C.  P.  17,  and  the  judgment  on 
the  7th  plea  in  Mallalieu  v.  Hodgson 


(1851)  16  Q.  B.  689,  20  L.  J.  Q.  B. 
339. 

(r)  England  v.  Davidson  (1840) 
11  A.  &  E.  856. 

(a)  Hartley  v.  Ponsonby  (1857)  7 
E.  &  B.  872,  26  L.  J.  Q.  B.  322. 
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ceived  that  if  not  under  seal  such  a  proviso  could  not  be 
enforced  (t).  Again  the  nile  does  not  apply  if  the  promise 
is  in  the  nature  of  a  compromise,  that  is  if  a  reasonable 
doubt  exists  at  the  time  whether  the  thing  promised  be 
already  otherwise  due  or  not,  though  it  should  be  afterwards . 
ascertainod  that  it  was  so.  We  shall  return  to  this  when 
we  speak  of  forbearance  as  a  consideration. 

In  the  case  where  the  party  is  already  bound  to  do  the  Promise 
same  thing,  but  only  by  contract  with  a  third  person,  there  on* is    * 
is  some  difference  of  opinion.     The  new  promise  purports  boond  to 
to  create  a  new  and  distmct  right,  which,  if  really  created,  person  to 
must  always  be  of  some  value  in  law,   and  may  be  of    ' 
appreciable  value  in  fact.     B.  may  well  be  much  interested 
in  A.'s  performing  his  contract  with  C,  but  yet  so  that  the 
circumstances  which  give  him  an  interest  in  fact  do  not 
give  him  any  interest  which  he  can  assert  in  law.     The 
power  to  claim  A.'s  performance  in  his  own  right  will  then 
be  valuable  to  him,  and  why  may  he  not  entitle  himself  to 
it  by  contract,  and  bind   himself  to   pay  for  it  ?      This 
opinion  has  been  expressed  and  acted  on  in  the  Court  of 
Exchequer  (u),  and  seems  implied  in  the  judgment  of  the 
majority  of  the  Court  of  Common  Pleas  in  a  case  decided 
some  weeks  earlier  (x),  which  affords  a  curious  modem 
example  of  a  class  of  agreements  already  mentioned  as 
having  in  former  times  given  rise  to  much  litigation  and 
even  to  conflicts  of  jurisdiction.     An  uncle  wrote  to  his 
nephew  in  these  terms :  "  I  am  glad  to  hear  of  your  in-  Sh»dw«11 
tended  marriage  with  E.  N. ;  and  as  I  promised  to  help  Jg^***** 
you  at  starting  I  am  happy  to  tell  you  that  I  will  pay  to 
you  one  hundred  and  fifty  pounds  yearly  during  my  life," 
subject  to  a  contingency  not  material  to  be  now  stated. 


(t)  This  coold  be  at  onoe  pro< 
Tided  agaiost,  however,  if  so  desired, 
by  fixing  the  times  for  "ptmotoal 
payment "  a  single  day  earlier  than 
those  named  in  the  mortgagor's 
covenant. 

(u)  Scotion  V.  Pegg  (1861)  6  H. 
&N.  295,30L.J.  Bz.  225. 

P. 


(a;)  Shadwdl  v.  Shadwdl  (1860) 
9  O.  3.  N.  S.  159,  30  L.  J.  C.  P. 
145.  Mr.  Lai^rdell  (§  68)  censures 
the  decision,  it  seems  rightly,  on 
the  broader  ground  that  the  facts 
showed  no  antmu*  contrahendi  in 
either  party  at  the  time,  but  only  a 
promised  and  expected  bounty. 
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The  marriage  took  place,  and  for  several  years  this  annuity 
was  paid ;  after  which  it  fell  into  arrear,  the  uncle  died, 
and  the  nephew  sued  his  executors.  It  was  pleaded 
amongst  other  things  that  the  marriage  was  not  at  the 
testator's  request  and  that  there  was  no  consideration  for 
the  promise.  Erie  C.J.  and  Keating  J.  held  (but  with- 
out saying  in  terms  that  the  existence  of  the  engagement 
to  marry  at  the  date  of  the  unclc'o  promise  could  make  no 
diflference)  that  on  the  whole  the  marriage  must  be  taken 
to  have  been  at  the  testator's  request,  and  so  was  a  suffi- 
cient consideration.  It  seems,  however,  that  the  perform- 
ance of  an  existing  obligation,  as  distinct  from  a  new 
promise  to  a  stranger  to  perform  it,  can  in  any  view  not 
involve  any  legal  detriment,  and  therefore  cannot  be  a 
consideration  (?/).  Byles  J.  dissented,  thinking  that  as  no 
express  request  appeared,  so  none  could  be  implied,  for 
the  nephew  was  already  bound  to  the  marriage,  and  the 
uncle  knew  it :  he  stated  the  rule  to  be  that  a  promise  to 
do  what  one  is  already  bound,  though  only  to  a  third  per- 
son, to  do,  cannot  be  a  consideration  (z) ;  and  he  seemed 
disposed  to  treat  it  as  a  matter  of  public  policy. 

The  reasoning  of  these  cases  assumes  that  a  promise  to 
A.  to  perform  an  existing  duty  to  B.  is  itself  enforceable 
by  A.,  which  is  not  clear  on  principle,  and  has  not  been 
directly  decided.  Perhaps  the  best  explanation  is  that  the 
promise  to  perform  rn  existing  contract  with  B.  is  to  be 
read  as  being  or  including  a  promise  not  to  exercise  the 
right  of  rescinding  it  with  B.'s  consent  (a). 
RnleB  aa         The  doctrine  of  Consideration  has  been  extended  with 

to  COD" 

■iderttlon  not  very  happy  results  beyond  its  proper  scope,  which  is 
tcMTh^dt-  *^  govern  the  formation  of  contracts,  and  has  been  made 

cluu^of    to  regulate  uud  restrain  the  discharge  of  contracts.      For 
contract. 


iy)  Langdell,  §  84. 

(z)  And  so  thought  some  of  the 
judges  in  Jones  v.  Waile  (1842)  5 
2ing.  N.  C.  341,  351,  356.  But  the 
actual  decision  there  (ti.  9  CI.  &  F. 
101)  would  be  a  clear  authority  the 


other  way,  bad  it  not  been  amumed 
at  the  time  that  an  agreement  to 
execute  a  separation  deeid  could  not 
be  directly  enforced, 
(a)  Ankon,  p.  90. 
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example,  where  there  is  a  contract  of  hiring  with  a  stipula- 
tion that  the  wages  due  shall  be  forfeited  in  the  event  of 
the  servant  being  drunk,  a  promise  not  under  seal  to  pay 
the  wages  notwithstanding  a  forfeiture    is  not   binding 
without  a  new  consideration  (b).     It  is  the  rule  of  English 
law  that  a  debt  of  lOOZ.  may  be  perfectly  well  discharged 
by  the  creditor's  acceptance  of  a  beaver  hat  or  a  pepper- 
corn, or  of  a  negotiable  instrument  for  a  less  sum  (c),  at 
the  same  time  and  place  at  which  the  100^.  are  payable,  or 
of  ten  shillings  at  an  earlier  day  or  at  another  place,  but 
that  nothing  less  than  a  release  under  seal  will  make  his 
acceptance  of  991.  in  money  at  the  same  time  and  place  a 
good  discharge  (d) :  although  modern  decisions  have  con- 
fined this  absurdity  within  the  narrowest  possible  limits  (e). 
A  judgment  creditor  agreed  in  writing  with  the  debtor  to 
take  no  proceedings  on  the  judgment  in  consideration  of 
immediate  payment  of  part  of  the  debt  and  payment  of 
the  residue  by  certain  instalments  ;  here  there  was  no  legal 
consideration  for  the  creditor's  promise,  and  he  was  entitled 
to  claim  interest  on  the    debt  though  the  whole  of  the 
principal  was  paid  according  to  the  agreement  (/).     This 
rule  does  not  touch  the  ordinary  case  of  a  composition  be- 
tween a  debtor  and  several  creditors ;  for  every  creditor 
undertakes  to  accept  the  composition  in  consideration  of 
the  like  undertaking  of  the  other  creditors  as  well  as  of 
the  debtor's  promise  to  pay  it  (g). 


(6)  Monkman  v.  Shepherdton 
(1840)  11  A.  &  E.  411. 

(c)  Godd<M-d  V.  O'Brien  (1882)  9 
Q.  B.  I).  37;  Bidder  v.  Bridges 
(1887)  37  Oh.  Div.  406,  57  L.  J. 
Ch.  300. 

(d)  PinneVi  ca.  (1602)  5  Co.  Hep. 
117,  confirmed  with  reluctance  by  the 
House  of  Lords  in  FoaJces  v.  Beer 
(1884)  9  App.  Ca.  605,  Lord  Black- 
bum  all  but  diBsentiog.  The  Indian 
Contract  Act  (s.  63,  illust.  b.)  is 
accordingly  careful  to  express  the 
contrary.  TheroleiniPinne2'<ca8e,it 
may  be  noted,  though  paradoxical, 
is  not  anomalous.  It  is  the  strictly 
logical  result  of  carrying  out  a  gene- 


ral principle  beyond  the  boondswith- 
in  which  it  is  reasonably  applicable. 

(e)  See  the  Notes  to  Cumber  v. 
nane  (1719)  in  1  Sm.  L.  C. 

(/)  Foakes  v.  Beer,  gvpra.  But 
where  the  solicitor  of  a  defendant 
entitled  to  taxed  costs  accepted 
from  the  plaintiff's  solicitor  a  cheque 
for  the  amount  of  costs  (nothing 
being  said  about  interest),  this  was 
held  to  be  an  accord  and  satisfaction 
for  everything  due,  and  the  de- 
fendant was  not  allowed  to  i^sue 
execution  for  the  interest ;  Bidder 
V.  Bridges  (1887)  37  Ch.  Div.  406. 

(gr)  Good  V.  Cheesman  (1831)  2 
B.  &  Ad.  328,  Finch  Sel.  Ca.  343. 
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CONSIDERATION. 

If  it  is  agreed  between  creditor  and  debtor  that  the 
duty  shall  be  performed  in  some  particular  way  different 
from  that  originally  intended,  this  may  well  be  binding : 
for  the  debtor's  undertaking  to  do  something  different 
though  only  in  detail  from  what  he  at  first  undertook  to 
do,  or  even  relinquishing  an  option  of  doing  it  in  more 
ways  than  one,  would  be  consideration  enough,  and  the 
Court  could  not  go  into  the  question  whether  it  gave  any 
actual  advantage  to  the  creditor.  But  if  the  new  agree- 
ment amounts  to  saying  that  the  debtor  shall  at  his  own 
option  perform  the  duty  as  at  first  agreed  upon  or  in  some 
other  way,  it  cannot  be  binding  without  a  new  considera- 
tion :  as  where  an  entire  sum  is  due,  and  there  is  an  agree- 
ment to  accept  pajrment  by  instalments,  this  would  be 
good,  it  seems,  if  the  debtor  undertook  not  to  tender  the 
whole  sum  :  bnt  in  the  absence  of  anything  to  show  such 
an  undertaking,  the  agreement  is  a  mere  voluntary  in- 
dulgence, and  the  creditor  remains  no  less  at  liberty  to 
demand  the  whole  sum  than  the  debtor  is  to  pay  it  (h). 

The  loss  or  abandonment  of  any  right,  or  the  forbearance 
to  exercise  it  for  a  definite  or  ascertainable  time,  is  for 
obvious  reasons  as  good  a  consideration  as  actually  doing 
something.  In  Mather  v.  Lord  Maidstone  (i)  the  loss  of 
collateral  rights  by  the  promisee  supported  a  promise  not- 
withstanding that  the  main  part  of  the  consideration  failed. 
The  action  was  on  a  bill  of  exchange.  This  bill  was  given 
and  endorsed  to  the  plaintiff  as  in  renewal  of  another  bill 
purporting  to  be  accepted  by  the  defendant  and  endorsed 
to  the  plaintiff.  The  plaintiff  gave  up  this  first  bill  to  the 
defendant ;  thirty  days  afterwards  it  was  discovered  that 
it  was  not  really  signed  by  the  defendant :  yet  it  was  held 
that  he  was  liable  on  the  second  bill,  for  the  plaintiff  had 
lost  his  remedy  against  the  other  parties  to  the  first  bill 


(h)  McManutv.  Bark  (1870)  L.  B. 
6  Ex.  65,  39  L.  J.  Ex.  65.  Cp. 
Foakea  v.  Beer,  supra. 


(i)  (1866)  18  0.  B.  273,  25  L.  J. 
C.  P.  310. 
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(luring  the  time  for  which  he  had  parted  with  the  possession 
of  it,  and  that  was  consideration  enough. 

As  to  forbearance,  the  commonest  case  of  this  kind  of 
consideration  is  forbearing  to  sue.  Forbearance  for  a 
reasonable  time  is  enough,  on  the  principle  of  certum 
reddi  potest :  and  terms  in  themselves  vague,  such  as 
"forbearing  to  press  for  immediate  payment,"  may  be 
construed  by  help  of  the  circumstances  and  context  as 
meaning  forbearance  for  a  reasonable  time.  A  promise  to 
guarantee  a  debt  if  the  creditor  will  give  time  to  the 
principal  debtor  is  in  the  first  instance  an  offer;  it  becomes 
a  binding  promise  when  'Jhe  condition  of  giving  the  speci- 
f  ed  time,  or  a  reasonable  time,  has  been  performed.  It 
is  a  question  of  fact  what  is  reasonable  time  in  a  given 
case  (k). 

That  which  is  forborne  must  also  be  the  exercise  or 
enforcement  of  some  legal  or  equitable  right  which  is 
honestly  believed  to  exist.  This  is  simply  the  converse  of 
a  rule  already  given.  As  a  promise  by  A.  to  B.  is  naught 
if  it  is  only  a  promise  to  do  something  A.  is  already  bound, 
either  absolutely  or  as  against  B.,  to  do,  so  it  is  equally 
worthless  if  it  is  a  promise  not  to  do  something  which  B. 
can  already,  as  a  matter  either  of  public  or  of  private  right, 
forbid  A.  to  do.  So  far  we  assume  the  existing  rights  of 
the  parties  to  be  known :  but  as  in  practice  they  often  are 
not  known,  but  depend  on  questions  of  law  or  of  fact,  or 
both,  which  could  not  be  settled  without  considerable 
trouble,  common  sense  and  convenience  require  that  com- 
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(k)  Oldershaw  v.  King  (1857)  (Ex. 
Ch.)  2  H.  &  N.  517,  27  L.  J.  Ex. 
120,  and  see  1  Wma.  Sannd.  225. 
In  Alliance  Bank  v.  Broom  (1864) 
2  Dr.  ft  Sm.  289,  U  L.  J.  Ch.  956, 
a  promiss  to  forbear  auing  for  a 
reaaonable  time  may  perhaps  be 
inferred  from  the  request  to  give 
Becurity:  sed  qu.  In  Ortars  v. 
Hunter  (1887)  19  Q.  B.  Div.  841, 
which  has  beea  criticized  as  ambigu- 
ous, L.  Q.  R.  iii.  484,  it  must  be 
taken,  with  the  head-note,  that  the 


consideration  was  av.tual  forbear- 
ance. The  promise  being  in  the 
form  of  a  promissory  note,  ie. 
essentially  unconditional,  certainly 
makes  a  difficulty,  for  it  would 
seem  there  was  a  complete  promise 
before  the  consideration,  viz.  for- 
bearing to  sue  for  a  reaaonable  time, 
was  or  oonld  be  executed.  On  the 
principle  see  per  Bowen  L.J.  In 
MiU$  V.  New  ZetUatuf,  Afford  Estate 
Co.  (1885-6)  32  Cb.  Div.  at  p.  289. 
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promises  of  doubtful  rights  should  be  recognized  as  binding, 
and  they  constantly  are  so  recognized.  "If  an  intend- 
ing litigant  bona  fide  forbears  a  right  to  litigate  a  question 
of  law  or  fact  which  it  is  not  vexatious  or  frivolous  to 
litigate,  he  does  give  up  something  of  value  "  (I)',  and  such 
forbearance  is  good  consideration  for  a  promise  even 
though  the  claim  is  not  well  founded,  provided  it  is 
honestly  believed  in  and  the  promisee  does  not  conceal  from 
the  promisor  any  fact  which  to  his  knowledge  would  affect 
its  validity  (m). 

The  real  consideration  and  motive  of  a  compromise,  as 
well  in  our  law  as  in  the  civil  law  and  systems  derived  from 
it,  is  not  the  sacrifice  of  a  right  but  the  abandonment  of  a 
claim  (n).  The  same  rule  applies  in  the  case  where  the 
claim  given  up  is  on  a  disputed  promise  of  marriage  (o). 
A  partial  compromise  in  which  the  undertaking  is  not 
simply  to  stay  or  not  to  commence  legal  proceedings,  but 
to  conduct  them  in  some  particular  manner  or  limit  them 
to  some  particular  object,  may  well  be  good  but  here 
again  the  forbearance  must  relate  to  sometbin^  within  the 
proper  scope  of  such  proceedings.  A  promise  to  conduct 
proceedings  in  bankruptcy  so  as  to  injure  the  debtor's 
credit  as  little  as  possible  is  no  consideration,  for  it  is  in 
truth  merely  a  promise  not  to  abuse  the  process  of  the 
Court  (p). 

Keaotion        The  main  end  and  use  of  the  doctrine  of  Consideration 

Renml      ^^  ^^^  modem  law,  whatever  may  have  been  its  precise 

dootrine  of  origin,  is  to  fumish  us  with  a  comprehensive  set  of  rules 

tion  on       which  can  be  applied  to  all  informal  contracts  with  nt 

contracts    distinction  of  their  character  or  subject-matter.     Fi;  .  :  ' 
under  Be»I.  '' 


(I)  Miles  V.  New  Zealand  Alford 
EttaU  Co.  (1886-6)  82  Ch.  Div.  266, 
Bo  wen  L  J.  at  p.  291,  reviewing 
previous  cases  and  dicta. 

(m)  Cotton  L.  J.  (6.  at  p.  284. 

(n)  Trigge  v.  LavalUe  (1864)  15 
Moo.  P.  C.  271,  292  (a  case  from 


Lower  Canada,  then  ander  old  Fr, 
law).  Wilby  v.  Elgee  (1875)  L.  R. 
10  0.  P.  497,  44  L.  J.  0.  P.  264. 

(o)  Ketnan  v.  Handtey  (1864)  2 
D.  J.  S.  283. 

{p)  Bracetoetl  v,  William  (18«6) 
L.  R.  2  C.  P.  196. 


RULES  OF  EQUITY. 


183 


contracts  remain,  strictly  speaking,  outside  the  scope  of 
these  rules,  which  were  not  made  for  them,  and  for  whose 
help  they  had  no  need.  But  it  was  impossible  that  so 
general  and  so  useful  a  legal  conception  as  that  of  Con- 
sideration should  not  make  its  way  into  the  treatment  of 
formal  contracts,  though  with  a  different  aspect.  The 
ancient  validity  of  formal  contracts  could  not  be  amplified, 
but  it  might  be  restrained :  and  in  fact  both  the  case-law 
and  the  legislation  of  modem  times  show  a  marked  tendency 
to  cut  short  if  not  to  abolish  their  distinctive  privileges, 
and  to  extend  to  them  as  much  as  possible  the  free  and 
rational  treatment  of  legal  questions  which  has  been 
developed  in  modem  times  by  the  full  recognition  of 
informal  transactions. 

This  result  is  mainly  due  to  the  action  of  the  Court  of  Mot  con- 
Chancery.     A  merely  gratuitous   contract  under  seal  is  jq*^**^-, 
enforceable  at  common  law  (with  some  peculiar  exceptions) 
unless  it  can  be  shown  that  behind  the  apparently  gratui- 
tous obligation  there  is  in  fact  an  unlawful  or  immoral 
consideration.     Courts  of  equity  did  not,  in  the  absence  of 
any  special  ground  of  invalidity,  interfere  with  the  legal 
effect  of  formal  instmments :  bu<^  they  would  not  extend 
their  special  protection   and  their  special   remedies    to 
agreements,  however  forme.l,  made  without  consideration. 
A  voluntary  covenant,  though  under  seal,  "in  equity,  where 
at  least  the  covenantor  is  living  (q),  or  where  specific  per-  No  specifio 
formance  of  such  a  covenant  is  sought,  .  .  stands  scjircely,  Moe'of  * 

or  not  at  all,  on  a  better  footing  than  if  it  were  contained  volnntwy 

agreement 
in  an  instmment  unsealed"  (?').     And  this  restriction  is  though  by 

not  affected  by  the  union  of  legal  and  equitable  jurisdic-  *^®*^ 

tion  in  the  High  Court  of  Justice.     The  rule  that  a  court 

of  equity  will  not  grant  specific  performance  of  a  gratuitous 


{q)  We  shall  Me  uader  the  head 
of  nndne  influence  that  a  aysteni  of 
prMomptiono  hat  been  established 
which  mskes  it  dil^loalt  in  many 
oueB  for  persons  elaiming  nuder  a 
volu.itftry  deed  to  uphold  its  validity 


if  the  donor,  or  even  his  representa- 
tives, choose  within  any  reasonable 
time  afterwards  to  dispute  it. 

(r)  Per  Knight  Bruce  L.J.  Keke- 
wieh  V.  Manning  (1851)  1  D.  M.  G. 
176,  188. 
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CONSIDERATION. 


Bat  exist* 
enoe  of 
ooiuidera- 
lion  mfty 
be  shown 
<tliunde. 


Equity 
won't  give 
effect  to 
imperfect 
gifts. 


contract  is  so  well  settled  that  it  is  needless  to  cite  further 
authorities  for  it:  and  it  is  not  to  be  overlooked  that 
whereas  the  other  rules  that  limit  the  application  of  this 
peculiar  remedy  are  of  a  more  or  less  discretionary  kind, 
and  founded  on  motives  of  convenience  and  the  practical 
requirements  of  procedure  rather  than  on  legal  principle, 
this  is  an  absolute  and  unquahfiec'  rule  which  must  be 
considered  as  part  of  the  substantive  law. 

It  is  the  practice  of  equity,  however,  at  all  events  when 
the  want  of  consideration  is  actively  put  forward  as  an 
objection  (and  the  practice  must  be  the  same,  it  is  con- 
ceived, when  the  objection  is  made  by  way  of  defence  in 
an  action  for  specific  performance)  to  admit  evidence  of  an 
agreement  under  seal  being  in  fact  founded  on  good  con- 
sideration, where  the  deed  expresses  a  nominal  considera- 
tion (s)  or  no  consideration  at  all  (t),  though  (save  in  a 
case  of  fraud  or  illegality)  a  consideration  actually  incon- 
sistent with  that  expressed  in  the  deed  could  probably  not 
be  shown  (s). 

Closely  connected  with  this  in  principle  is  the  rule  of 
equity  that,  although  no  consideration  is  required  for  the 
validity  of  a  complete  declaration  of  t^ist,  or  a  complete 
transfer  of  any  legal  or  equitable  inte.  jst  in  property,  yet 
an  incomplete  voluntary  gift  creates  no  right  which  can  be 
enforced.  Thus  a  voluntary  parol  gift  of  an  equitable 
mortgagee's  security  is  not  enforceable ;  and,  since  his 
interest  in  the  deeds  deposited  with  him,  where  the  mort- 
gage is  by  deposit,  is  merely  incidental  to  his  security, 
delivery  of  such  deeds  by  the  mortgagee  to  his  donee 
makes  no  difference,  and  does  not  entitle  the  donee  to 
retain  them  against  the  mortgagee's  representatives  (u). 
Certain  recent  decisions  have  indeed  shown  a  tendency  to 
infringe  on  this  rule  by  construing  the  circumstances  of  an 


(«)  LeifchiUrs  c».  (1865)  1  Eq.  231. 
(t)  Llandly  Ry.  d-  Dock  Co,  v.  L. 
ct-  A^.  W.  Ry.  Co.  (1873)  8  Ch.  942. 
(u)  ShUlito  V.  ^o&ion  (1885)   80 


Gh.  Div.  896.  The  delivery  over 
seems  to  be  a  trespass  against  tLe 
depositor. 
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incomplete  act  of  bounty  into  a  declaration  of  trust,  not- 
withstanding that  the  real  intention  of  the  donor  was 
evidently  not  to  make  himself  a  trustee,  but  to  divest 
himself  of  all  his  interest  («).  But  these  have  been  dis- 
approved in  still  later  judgments  which  seem  entitled  to 
more  weight  (y). 


(x)  Richardson  v.  Richardson 
(1867)  3  Eq.  686,  86  L.  J.  Ch.  653, 
Morgan  v.  MaUaon  (1870)  10  Eq. 
475,  39  L.  J.  Ch.  680. 

{y)  Warriner  v.  Sogers  (1873)  16 
Eq.  340,  42  L.  J.  Oh.  681,  Richards 
V.  Ddbridge  (1874)  18  Eq.  11,  43  L. 


J.  Ch.  469,  Moore  v.  Moore  (1874) 
ISEq.  474, 43  L.  J.Cb.  617,  HearOey 
v.NichoUon  (1874)  19  Eq.  233,  44  L. 
J.  Ch.  277.  Cp.  Breton  v.  WooUven 
(1881)  17  Cb.  D.  at  p.  420,  50  L.  J. 
Ch.  369. 


•-f  ■"       '    Sf^tff  f  T" 
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CHAPTER  V. 


Persons  affected  by  Contract. 


General  Rules  as  to  Parties. 


Origintl 
type  of 
contract. 


The  original  and  simplest  type  of  contract  is  an  agree- 
ment creating  an  obligation  between  certain  persons.  The 
persons  are  ascertained  by  their  description  as  individuals, 
and  not  by  their  satisfying  any  general  class  description : 
or,  more  shortly,  they  are  denoted  by  proper  names  and 
not  by  class  names  («).  And  the  persons  who  become 
parties  in  the  obligation  created  by  the  agreement  are  the 
persons  who  actually  conclude  the  agreement  in  the  first 
instance,  and  those  only.  The  object  of  this  chapter  will 
be  to  point  out  the  extent  to  which  modem  developments 
of  the  law  of  contract  have  altered  this  primary  type  either 
by  modifications  co-extensive  with  the  whole  range  of  con- 
tract or  by  special  classes  of  exceptions. 

The  fundamental  notion  from  which  we  must  take  our 
departure  is  one  that  our  own  system  of  law  has  in  common 
with  the  Roman  system  and  the  modem  law  of  other 
civilized  countries  derived  therefrom.  A  wide  statement 
of  it  may  be  given  in  the  shape  of  a  maxim  thus : 

The  legal  effects  of  a  contract  are  confined  to  the  con- 


L*«jral 

effects         .       .-  .- 

confined  to  traxjtmg  parties. 

contract* 
inir 

partiea.      tion  which  can  be  useful  only  as  a  compendious  sjnnbol  of 


This,  like  most,  if  not  all,  legal  maxims,  is  a  generaliza- 


(a)  Savigny,  Obi.  §  S3  (2.  16),  cp.  on  the  sabjeot  of  thU  chapter  gener- 
ally, ib.  §§  63-70,  pp.  17-186. 
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the  particulars  from  which  it  is  generalized,  and  cannot  be 
understood  except  by  reference  to  those  particulars.    The  Thl« 
first  step  towards  the  necessary  development  may  be  given  ^e  jeve- 
in  a  series  of  more  definite  but  still  very  general  rules,  ^<>P«<J«. 
which  we  shall  now  endeavour  to  state,  embodpng  at  the 
same  time  those  qualifications,  whether  of  recent  introduc- 
tion or  not,  which  admit  of  being  stated  in  an  equally 
general  form. 


It  will  be  convenient  to  use  certain  terms  in  extended 
or  special  senses.  A  contract  creates  an  obligation  between 
the  contracting  parties,  consisting  of  duties  on  the  one  part 
and  the  right  to  demand  the  performance  of  them  on  the 
other. 

Any  party  to  a  contract,  so  far  as  he  becomes  entitled  to 
have  anything  performed  under  the  contract,  is  called  the 
creditor.  So  far  as  he  becomes  bound  to  perform  anythmg 
under  the  contract  he  is  called  the  debtor. 

Representation,  representatives,  mean  respectively  suc- 
cession and  the  person  or  persons  succeeding  to  the  general 
rights  and  liabilities  of  any  person  in  respect  of  contracts, 
whether  by  reason  of  the  death  of  that  person  or  otherwise. 
A  third  person  means  any  person  other  than  one  of  the 
parties  to  the  contract  or  his  representatives  (6). 


Defani- 
tions. 


"Ore. 
ditor  " 
and 
"debtor." 


"  Bepre. 

senta- 

tion." 


"Third 
person." 


Rules.     1.  The  original  parties  to  a  contract  must  be  Rules. 
persons  ascertained  at  the  time  when  the  contract  is  made.  Parties. 

2.  The  creditor  can  demand  performance  from  the  debtor  Third  per- 
or  his  representatives.     He  cannot  demand  nor  can  the  ^und* 
debtor  require  him  to  accept  performance  from  any  third 
person ;  but  the  debtor  or  his  representatives  may  perform 
the  duty  by  an  agent. 


(b)  Contracts  for  the  sale  of  land 
are  enforceable  in  equity  by  and 
•gunst  the  heirs  or  devisees  of  the 


parties.  But  here  the  obligation  is 
treated  as  attashed  to  the  particular 
property. 


wm 
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Third  per* 
■on  not 
entitled. 


PERSONS  AFFECTED  BY  CONTRACT. 

3.  A  third  person  cannot  become  entitled  by  the  contract 
itself  to  demand  the  performance  of  any  duty  under  the 
contract. 

Exception.  Provisions  contained  in  a  settlement  made 
upon  and  in  consideration  of  marriage  for  the  benefit  of 
children  to  be  born  of  the  marriage,  or,  in  the  case  of  a 
woman  marrying  again,  for  the  benefit  of  her  children  by 
any  former  marriage,  may  be  enforced  by  the  persons 
entitled  to  the  benefit  thereof  (c). 


ABsign- 
ment. 


Notice  to 
debtor. 


Eqaltie> 


Exoep- 

tiona: 

Striotly 

personal 

duties. 


4.  Persons  other  tnan  the  creditor  may  become  entitled 
by  representation  or  assignment  to  stand  in  the  creditor's 
place  and  to  exercise  his  rights  under  the  contract. 

Explanation  1.  Title  by  assignment  is  not  complete  as 
against  the  debtor  without  notice  to  the  debtor,  and  a 
debtor  who  performs  his  contract  to  the  original  creditor 
without  notice  of  any  assignment  by  the  creditor  is  thereby 
discharged. 

Explanation  2.  The  debtor  is  entitled  as  agdnst  the 
representatives,  and,  unless  a  contrary  intention  appears 
by  the  original  contract,  as  against  the  assignees  of  the 
creditor  to  the  benefit  of  any  defence  which  he  might 
have  had  against  the  creditor  himself. 

The  following  exceptions  given  here  in  order  to  com- 
plete the  general  statement  are  connected  in  principle 
with  the  cases  of  a  contract  for  personal  services  or  the 
exercise  of  personal  skill  becoming  impossible  of  perform- 
ance by  inevitable  accident,  of  which  we  speak  in  Chapter 
VIII.  below. 

Exception  1.  If  it  appears  to  have  been  the  intention  of 
the  parties  that  the  debtor  should  perform  any  duty  in 
person,  he  cannot  perform  it  by  an  agent,  nor  can  per- 
formance of  it  be  required  from  his  representatives.  Such 
an  intention  is  presumed  in  the  case  of  any  duty  which 


(c)  See  p.  199,  below. 


GENERAL   RULES. 


189 


involves  personal  confidence  between  the  parties,  or   the 
exercise  of  the  debtor's  personal  skill. 

Exception  2.  If  it  appears  to  have  been  the  intention  of  Strictly 
the  parties  that   only  the  creditor  in  person  should  be  ^5t2I* 
entitled  to  have  any  duty  performed,  no  one  can  become 
entitled  by  representation  or  assignment  to  demand  the 
performance  of  it,  nor  can  such  performance  be  required 
from  the  debtor's  representatives. 

Such  an  intention  is  presumed  if  the  nature  of  the 
transaction  involves  personal  confidence  between  the  parties, 
or  is  otherwise  such  that  "  personal  considerations  "  are  of 
the  foundation  of  the  contract  (d). 

Exception  3.  The  representatives  of  a  deceased  person 
cannot  sue  for  a  breach  of  contract  in  a  case  where  the 
breach  of  contract  was  in  itself  a  merely  personal  injury, 
unless  special  damage  to  the  estate  which  they  represent 
has  resulted  from  the  breach  of  contract.  But  where  such 
damage  has  resulted  the  representatives  may  recover 
compensation  for  it,  notwithstanding  that  the  person  whose 
estate  they  represent  might  in  his  lifetime  have  brought 
an  action  of  tort  for  the  personal  injury  resulting  from  the 
same  act  (e). 

These  propositions  are  subject  to  several  special  qualifi- 
cations and  exceptions.  Most  of  the  exceptions  are  of 
modem  origin,  and  we  shall  see  that  since  their  establish- 
ment many  attempts  have  been  made  to  extend  them. 
Such  attempts  have  in  some  departments  been  successful, 


(d)  Cp.  Indian  Contract  Act,  bs. 
37,40.  %wSUven»y.Benning(\9,bi) 
1  K.  &  J.  168,  24  L.  J.  Ch.  163, 
Farrow  V.  WUmm  (1869)  L.  R.  4  C. 
P.  744,  746.  38  L.  J.  C.  P.  326  ; 
B<Miuon\.  Davison  (1871  )L .  R.  6  Ex. 
269,  40  L.  J.  Ex.  172 ;  FitUay  v. 
Chitwy  (1888)  20  Q.  B.  Div.  494. 
If  in  any  of  thew  oases  the  transac- 
tion ia  continued  by  mutual  consent, 
it  is  a  neT  xtntraot,  eg.  if  a  servant 
continues  bis  service  with  a  deceased 


master's  family,  or  if  a  painter's 
executor,  being  also  a  painter,  were 
to  complete  an  unfinished  portrait 
on  the  original  terms  at  the  sitter's 
request. 

(e)  See  1  Wms.  Exors.  798,  7th 
ed.  and  SracUhaw  v.  Lancathire  ds 
Yorkshire  Ry.  Co.  (1876)  L.  R.  10 
C.  P.  189,  44  L.  J.  C.  P.  148  (since 
questioned  in  Leggott  v.  G.  N.  Ry. 
Co.  (1876)  1  Q.  B.  D.  699,  46  L. 
J.  Q.  B.  657). 
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while   in  others  exceptions  which   for  some   time   were 
admitted  have  been  more  recently  disallowed. 

We  shall  now  go  through  the  rules  thus  stated  in  order, 
pointing  out  under  each  the  limits  within  which  exceptions 
are  admitted  in  the  present  state  of  the  law.  The  deci- 
sions which  limit  the  exceptions  are  (as  commonly  happens 
in  our  books)  for  the  most  part  the  chief  authorities  to 
show  the  existence  of  the  rules. 


Rulel. 

PAiTties 

must  be 

Moer- 

tained. 


No  real 
excep- 
tions. 


Our  first  rule  is  that  the  original  'parties  to  a  contract 
must  be  persons  ascertained  at  the  time  when  the  contract 
is  made.  It  is  obvious  that  there  cannot  be  a  contract 
without  at  least  one  ascertained  party  to  make  it  in  the 
first  instance :  and  it  is  also  an  elementary  principal  of 
law  that  a  contracting  party  cannot  bind  himself  by  a 
floating  obligation  to  a  person  unascertained.  The  rule 
has  been  thus  expressed :  "  A  party  cannot  have  an  agree- 
ment with  the  whole  world ;  he  must  have  some  person 
with  whom  the  contract  is  made"  (/).  It  is  theoreticially 
possible  to  find  exceptions  to  this  rule  in  such  cases  as 
those  of  promises  or  undertakings  addressed  to  the  public 
at  large  by  advertisements  or  the  like,  and  sales  by  auction. 
But  we  have  shown  at  length  in  Chap.  I.  that  this  view  is 
unnecessary  and  untenable,  and  that  in  every  such  case 
where  a  contract  is  formed  it  is  formed  between  two 
ascertained  persons  by  one  of  them  accepting  a  proposal 
made  to  him  by  the  other,  though  possibly  made  to  him 
in  common  with  all  other  persons  to  whose  knowledge  it 
may  come. 


Effects  of  Contract  as  to  Third  Persons. 

The  affirmative  part  of  our  second  rule,  namely :    The 
creditor  ^an  demand  performance  from  the  debtor  or  his 


if)  Squire  v.  Whitton  (1848)  1  H.  L.  C.  333,  858. 
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representatives,  is  now  and  'ong  has  been,  though  it  was 
not  always  elementary  (^). 


191 


The  negative  part  of  it  states  that  the  creditor  cannot  Rale  2. 
demand,  nor  can  the  debtor  require  him  to  accept,  per-  No  Iup 
foiinance  from  any  third  person.    This  is  subject  to  the  po«^  on 
explanation  that  the  debtor  or  his  representatives  may  per-  ****''* 
form  the  duty  by  an  agent,  which  again  is  modified  by  the 
exception  of  strictly  personal  contracts  as  mentioned  at  the 
end  of  the  rules.     On  this  we  need  not  dwell  at  present. 

It  is  obvious  on  principle  that  it  is  not  competent  to  lu  foun- 
contracting  parties  to  impose  liabilities  on  other  persons  prfndple. 
without  their  consent. 

Every  person  not  subject  to  any  legal  incapacity  may 
dispose  freely  of  his  actions  and  property  within  the  limits 
allowed  by  the  general  law.  Liability  on  a  contract  con- 
sists in  a  further  limitation  of  this  disposing  power  by  a 
voluntary  act  of  the  party  which  places  some  definite  por- 
tion of  that  power  at  the  command  of  the  other  party  to 
the  contract  So  much  of  the  debtor's  individual  freedom 
is  taken  from  him  and  made  over  to  the  creditor  (h). 
When  there  is  an  obligation  independent  of  contract,  a 


I 


{g)  As  to  the  liability  of  peraumtl 
representatives  on  the  contracts  of 
the  testator  or  intestate  see  1  Wms. 
Saund.  241-2.  The  old  rule  that  an 
action  of  debt  on  simple  contract 
would  not  lie  against  execators 
where  the  testator  could  have  waged 
his  law  (though  it  is  said  the  ob- 
jection could  be  taken  only  by 
demurrer)  seems  to  have  been  in 
truth  an  innovation.  See  the  form 
of  writ  for  or  against  executors, 
Fleta  1.  2,  c.  62.  §  9,  and  cp.  F.  N. 
B.  119  M,  121  O  (the  latter  passage 
u  curious  :  if  a  man  has  entered  into 
religion  his  executors  shall  be  sued 
for  his  debt,  not  the  abbot  who 
accepted  him  into  religion :  see 
p.  80,  n.  («),  supra),  and  Y.  B.  30 
Ed.  I.  p.  268.    It  is  said  however 


that  "  Quia  executores  non  possunt 
facere  legem  pro  defunnto,  petens 
prohabit  talliam  suam,  vel  si  habeat 
sectam  secta  debet  examinari :  "  Y. 
B.  20  &  21  Ed.  I.  p.  456.  For  the 
conflict  of  opinion  as  to  the  remedy 
by  assumpsit,  see  Reeves  3.  403,  Y. 
B.  Mich.  2.  H.  VIII.  11.  pi.  3,  the 
strange  dictum  contra  of  Fitzherbert, 
Trin,  27  H.  VIII.  23,  pL  21,  who  said 
there  was  no  remedy  at  all,  and 
iVorwoodv.  Read  (1557-8)  in.  B.  R., 
Plow.  180.  In  Pinchon's  ca.  (1612) 
in  Ex.  Ch.  9  C^>.  Rep.  86  6,  this 
dictum  was  overruled,  authorities 
reviewed  and  explained,  and  the 
commoit  law  settled  in  substance  as 
it  no  #  IB. 

(A)  Op.  Savigny,  Obi.  §  2. 


mm 
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similar  result  is  produced  without  regaxd  to  the  will  of  ti.v^ 
party;  the  liability  is  annexed  by  law  to  the  party's  own 
wrongful  act  in  the  case  of  tort,  and  in  the  case  of  contracts 
"implied  in  law"  to  another  class  of  events  which  may  be 
roughly  described  as  involving  the  accession  of  benefit 
through  the  involuntary  loss  of  another  person;  but  when 
an  obligation  is  founded  upon  a  real  contract,  the  assent  of 
fi  person  to  be  bound  is  at  the  root  of  the  matter  and  is 
indispensable  (i). 


Agmoy : 
the  excep- 
tion only 
•ppacent. 


When 

oompanies 

heldin 

equity  to 

promoters' 

•gree. 

ments 

notea; 

contractu. 


The  ordinary  doctrines  of  agency  form  no  real  exception 
to  this.  For  a  contract  made  by  an  agent  can  bind  the 
principal  only  by  force  of  a  previous  authority  or  subsequent 
ratification;  and  that  authority  or  ratification  is  nothing 
else  than  the  assent  of  the  principal  to  be  bound,  and  the 
contract  which  binds  him  is  his  own  contract.  Under 
certain  conditions  there  may  be  a  contract  binding  on  the 
agent  also,  as  we  have  seen  in  Ch.  II.,  but  with  that  we  are 
not  here  concerned.  Another  less  simple  apparent  excep- 
tion occurs  in  the  cases  in  which  companies  have  been  held 
liable  to  fulfil  the  agreements  made  by  th-^'r  promoters 
before  the  companies  had  any  legal  existenc  ^hese  cases 
however  proceed  partly  on  the  ground  of  a  tuotmct  obliga- 
tion having  either  been  imposed  on  the  company  in  its 
original  constitution,  or  assumed  by  it  after  its  formation  (k), 
partly  on  a  ground  independent  of  contract  and  analogous 
to  estoppel,  namely,  that  when  any  person  has  on  certain 
terms  assisted  or  abstained  from  hindering  the  promoters 
of  a  company  in  obtaining  the  constitution  and  the  powers 
sought  by  them,  the  company  when  constituted  must  not 
exercise  its  powers  to  the  prejudice  of  that  person  and  in 


(i)  Lumley  v.  Oye  (1858)  2  E.  ft 
B.  216,  22  L.  J.  Q.  B.  463,  and 
Bmom  V.  ffaU  (1881)  6  Q.  B.  Div. 
883,  50  L.  J.  Q.  B.  305,  Bhow  that 
a  stranger  may  be  liable  in  tort  for 
proooring  the  breach  of  a  contract. 
But  this  is  not  an  obligation  tinder 
the  conttaot,  any  more  than  when 


A.  sells  his  land  to  B.  the  duty  of 
all  men  to  respect  the  rights  of  B. 
instead  of  A.,  as  owner  of  that  land, 
is  a  dnty  under  the  contract  of  sale 
or  the  conveyance. 

(k)  Lindley  on  Companies,  146, 
149. 
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violation  of  those  terms.     The  doctrine  as  now  established 
probably  goes  as  far  as  this,  but  certainly  no  farther  (I). 

In  one  case  of  a  suit  in  equity  for  specific  performance  of  Stranger 
an  award  a  third  person  interested  in  the  subject-matter  boJ^j  y^ 
was  made  a  party,  and  was  held  to  be  bound  by  the  award,  award  ia 
though  he  had  not  been  a  party  to  the  reference  and  had  ^  g' ' 
in  no  way  assented  to  it,  but  simply  knew  of  it  and  re- 
mained passive  (m).      But  it  has  been  held  by  higher 
authority  (n)  that  in  a  suit  for  the  specific  performance  of 
a  contract   third   persons    claiming    an    interest   in   the 
subject-matter  are   not   even   proper   parties :  and   even 
without  this  it  seems  obvious  that  A  and  B  have  no  busi- 
ness to  submit  C.'s  rights  to  the  arbitration  of  D.     It  is 
apprehended  accordingly  that  this  exception  may  be  treated 
as  non-existent. 

Another  branch  of  the  same  general  doctrine  is  that  the  Novation, 
debtor  cannot  be  allowed  to  substitute  another  person's 
liability  for  his  own  without  the  creditor's  assent.  A 
contract  cannot  be  made  except  with  the  person  with 
whom  one  intends  to  contract  (o).  When  a  creditor  assents 
at  the  debtor's  request  to  accept  another  person  as  his 
debtor  in  the  place  of  the  first,  this  is  called  a  novation. 
Whether  there  has  been  a  novation  in  any  particular  case 
is  a  question  of  fact,  but  assent  to  a  novation  is  not  to  be 
inferred  from  conduct  unless  there  has  been  a  distinct  and 
unambiguous  request  (p).  Such  questions  are  especially 
important  in  ascertaining  who  is  liable  for  the  partnership 
debts  of  a  firm  when  there  has  been  a  change  in  the  mem- 
bers of  the  firm,  or  on  contracts  made  in  a  business  which 


(I)  Lindley  on  Companies,  152. 
As  to  ratification  by  companies  see 
p.  107,  above. 

(m)  Oovett  V.  Richmond  (1834)  7 
Sim.  1.  (SirL.  Shadwell).  In  Taylor 
V.  Parry  (1840)  1  Man.  &  Gr.  604, 
the  Court  relied  on  positive  acta  of 
the  parties  as  showing  that  they 
adopted  the  reference  and  were  aub- 
itantially  parties  to  it. 

P. 


(w)  Tasker  v.  Small  (1837)  3  My, 
&  Cr.  63,  followed  in  De  Hoghton  v. 
Money.  (1866)  2  Cb.  164. 

(o)  Rohson  V.  Drummond  (1831) 
2  B.  ft  Ad.  303.  Other  cases 
bearing  on  the  same  point  are  con- 
sidered for  another  purpose  in  Ch. 
IX.  below. 

ip)  ConquetVa  ca.  (1875)  1  Oh. 
Div.  334,  841,  45  L.  J.  Ch.  836.   ' 
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has  been  handed  over  by  one  firm  (whether  carried  on  by 
a  single  person,  a.  partnership,  or  a  company)  to  another. 
A  series  of  cases  which  were,  or  were  supposed  to  be,  of 
this  kind  has  arisen  in  late  years  out  of  successive  amalga- 
mations of  life  insurance  companies  (q). 

The  question  may  be  resolved  into  two  parts  :  Did  the 
new  firm  assume  the  debts  and  liabilities  of  the  old  ?  and 
did  the  creditor,  knowing  this,  consent  to  accept  the 
liability  of  the  new  firm  and  discharge  the  original 
debtor  (r)  ?  It  would  be  beyond  our  scope  to  enter  at 
large  on  this  subject,  for  an  exposition  of  which  the 
reader  is  referred  to  Lord  Justice  Lindley's  work  on 
Partnership  (s). 

There  exist  however  exceptions  to  the  general  rule.  In 
certain  cases  a  new  liability  may  without  novation  be 
created  in  substitution  for  or  in  addition  to  an  existing 
liability,  but  where  the  possibility  exists  of  such  an 
exceptional  transfer  of  liabilities  it  is  bound  up  with  the 
correlated  possibility  of  an  exceptional  transfer  of  rights, 
and  cannot  be  considered  alone.  For  this  reason  the 
exceptions  in  question  will  come  naturally  to  our  notice 
under  Rule  4,  when  we  deal  with  the  peculiar  modes  in 
which  rights  arising  out  of  certain  classes  of  contracts  are 
transferred. 

Apart  from  novation  in  the  proper  sense,  the  creditor 
may  bind  himself  once  for  all  by  the  original  contract  to 
accept  a  substituted  liability  at  f^'i  debtor's  option.  Such 
an  arrangement  is  in  the  nature  of  things  unlikely  to  occur 
in  the  ordinary  dealings  of  private  persons  among  them- 
selves. But  it  has  been  decided  in  the  winding-up  of  the 
European  Assurance  Society  that  where  the  deed  of  settle- 


{q)  It  ia  doubtfnl  wbether  lome  of 
these  were  really  oasea  of  novation  : 
see  Unrt't  oa.  and  Orain't  oa.  (1875) 
1  Ch.  D.  307,  222,  45  L.  J.  Ch.  321. 

(r)  See  Jidfe  v.  Mower  (1865) 
L.  R.  1  P.  0. 27, 44, 36  L.  J.  P.  C.  13. 


(«)  6th  ed.  239,  247:  and  aa  to 
the  general  principle  of  novation  see 
WU»or  V.  IM^d  (1878)  16  Eq.  60, 
74,  42  L.  J.  Oh.  669,  for  a  later 
instance  of  true  novation,  MiUer'$ 
oa.  (1876)  8  Ch.  Div.  891. 
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ment  of  an  insurance  company  contains  a  power  to  transfer 
the  business  and  liabilities  to  another  company,  a  transfer 
made  under  this  power  is  binding  on  the  policy-holders 
and  they  have  no  claim  against  the  original  company  {t). 
In  the  case  of  a  policy-holder  there  is  indeed  no  subsisting 
debt  (t),  but  he  is  a  creditor  in  the  wider  sense  above 
defined  (p.  187). 

Rule  3.  A  third  person  cannot  become  entitled  by  the 
contract  itself  to  derfiand  the  'performance'^  of  any 
duty  under  the  contract. 


Before  we  consider  the  possibility  of  creating  arbitrary  Rule  3. 
exceptions  to  this  rule  in  any  particular  cases,  there  are  confen^d 
some    extensive    classes   of    contracts    and    transactions  0"^  *hi«J 
analogous  to  contract  which  call  for  attention  as  offering 
real  or  apparent  anomalies. 


penons. 


A.  Contracts  made  by  agents.     Here  the  exception  isKxcep- 
only  apparent.     The  principal    acquires   rights   under   a  Agency : 
contract  which  he  did  not  make  in  person.     But  the  agent  »PP»rent 
is  only  his  instrument  to  make  the  contract   within  the 
limits  of  the  authority  given  to  him,  however  extensive 
that  authority  may  be  :  and  from  the   beginning  to  the 
end  of  the  transaction  the  real  contracting  party  is  the 
principal. 

Consider  the  following  series  of  steps  from  mere  service  Degrees  of 
to  full  discretionary   powers  : 

1.  A  messenger  is  charged  to  convey  a  proposal,  or  the 
acceptance  or  refusal  of  one,  to  a  specified  person. 

2.  He  is  authorized  to  vary  the  terms  of  the  proposal,  or 
to  endeavour  to  obtain  a  variation  ^^n  the  other  party's 
proposal  (i.  e.  to  make  the  best  bargain  he  can  with  the 
particular  person),  within  certain  limits. 


agency. 


I 


(<)  Hart's  Oft.  and  Orain't  oa. 
(1875)  1  Ch.  D.  307,  46  L.  J.  Ch. 
321;   Harman'M  oa.  (1875)   1   Ch. 


Div.  326,  46  L.  J.  Ch.  332  ;  Cocker's 
cft.  (1876)  3  Ch.  DiT.  1,  45  L.  J.  Ch. 
882. 
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3.  He  is  not  confined  to  one  person,  but  is  authorized 
to  conclude  the  contract  with  any  one  of  several  specified 
persons,  or  generally  with  any  one  from  whom  he  can  get 
the  best  terms. 

4.  He  is  not  confined  to  one  particular  contract,  but  is 
authorized  generally  to  make  such  contracts  in  a  specified 
line  of  business  or  for  specified  purposes  as  he  may  judge 
best  for  the  principal's  interest  (u). 

The  fact  that  in  many  cases  an  agent  contracts  for  him- 
self as  well  as  for  his  principal,  and  the  modifications  which 
are  introduced  into  the  relations  between  the  principal  and 
the  other  party  according  as  the  agent  is  or  is  not  known 
to  be  an  agent  at  the  time  when  the  contract  is  made,  do 
not  prevent  the  acts  of  the  agent  within  his  authority  from 
being  for  the  purposes  of  the  contract  the  acts  of  the 
principal,  or  the  principal  from  being  the  real  contracting 
party.  Again  when  the  agent  is  also  a  contracting  party 
there  are  two  alternative  contracts  with  the  agent  and  with 
the  principal  respectively. 

As  for  the  subsequent  ratification  of  unauthorized  acts, 
there  is  no  difference  for  our  present  purpose  between  a 
contract  made  with  authority  and  one  made  without 
authority  and  subsequently  ratified.  The  consent  of  the 
principal  is  referred  back  to  the  date  of  the  original  act  by 
a  beneficent  and  necessary  fiction. 

B.  There  are  certain  relations  created  by  contract,  of 
which  that  of  creditor,  principal  debtor,  and  surety  may 
be  taken  as  the  type,  in  which  the  rights  or  duties  of  one 
party  may  be  varied  by  a  new  contract  between  others. 
But  when  a  surety  is  discharged  by  dealings  between  the 
creditor  and  the  principal  debtor,  this  is  the  result  of  a 
condition  annexed  by  law  to  the  surety's  original  contract. 
There  is  accordingly  no  real  anomaly,  though  there  is  an 
apparent  exception  to  the  vague   maxim    that  the  legal 

(u)  Cp.  Savigny,  Obi.  2.  57-60. 
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effects  of  a  contract  are  confined  to  the  contracting  parties  : 
and  there  is  not  even  any  verbal  inconsistency  with  any  of 
the  more  definite  rules  we  have  stated.  However  it  seems 
proper  not  to  omit  the  mention  of  such  cases,  inasmuch  as 
they  have  been  considered  as  real  exceptions  by  writers  of 
recognized  authority  (x). 

Insolvency  and  bankruptcy,  again,  have  various  conse-  Aroma- 
queuces  which  affect  the  rights  of  parties  to  contracts,  but  eflFects  of 
which  the  general  principles  of  contract  are  inadequate  to  ^°^' 
explain.     We  allude  to  them  in  this  place  only  to  observe  and  in. 
that  it  is  best  to  regard  them  not  as  derived  from  or  inci- "°  '^"•'y- 
dental  to  contract,  but  as  results  of  an  overriding  necessity 
and  beyond  the  region  of  contract  altogether  (y).     Even 
those  transactions  in  bankruptcy  and  insolvency  which  have 
some  resemblance  to  contracts,  such  as  statutory  composi- 
tions with  creditors,  are  really  of  a  judicial  or  quasi-judicial 
character.     It  is  obvious  that  if  these  transactions  were 
merely  contracts  no  dissenting  creditor  could  be  bound. 


C.  The  case  of  trusts  presents  a  real  and  important 
exception,  if  a  trust  is  regarded  as  in  its  origin  a  contract 
between  the  author  of  the  trust  and  the  trustee.  It  is 
quite  possible,  and  may  for  some  purposes  be  useful  so  to 
regard  it.  The  Scottish  institutional  writers  (who  follow 
the  Roman  arrangement  in  the  learning  of  Obligations  as 
elsewhere)  consider  trust  as  a  species  of  real  contract 
coming  under  the  head  of  depositation  (z).  Conversely 
deposits,  bailments,  and  the  contract  implied  by  law  which 
is  the  foundation  of  the  action  for  money  received,  are 
spoken  of  in  English  books  as  analogous  to  trusts  (a).  A 
chapter  on  the  duties  of  trustees  forms  part  of  the  best 
known    American    text-books    on    contracts,    though    no 


Truflts: 
a  real 
exception, 
if  trust  a 
contract 
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(x)  See  Pothier,  Obi.  §  89. 

iy)  A  strik'ng  instance  is  fur* 
nishpd  by  the  rule  in  Waring's  cam 
(1816)  19  Ves.  345  ;  see  per  Loid 
Cairng,  Banner  v.  johtuton  (1871) 
L.  B.  5  H.  L.  at  p.  174,    40   L.  J. 


Ch.  730. 

(2)  Sic,  though  no  such  abstract 
term  is  known  in  Roman  law.  S^^e 
Errkine,  Inst.  Bk.  3,  Tit.  1.  s.  32. 

(a)  Blackstone,  Comm.  iii.  4.32. 
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attempt  is  made,  so  far  as  we  have  ascertained,  to  explain 
the  logical  connexion  of  this  with  the  rest  of  the  subject. 
B^  the  creation  of  a  trust  duties  are  imposed  on  and 
undertaken  by  the  trustee  which  persons  not  parties  to  the 
transaction,  or  even  not  in  existence  at  its  date,  may  after- 
wards enforce. 
General  And  the  relation  of  a  trustee  to  his  cestui  que  trust  is 
contract,  closely  analogous  to  that  of  a  debtor  to  his  creditor,  in  so 
far  as  it  has  the  nature  of  a  personal  obligation  and  is 
governed  by  the  general  rules  derived  from  the  personal 
character  of  obligations.  Thus  the  transfer  of  equitable 
rights  of  any  kind  is  subject,  as  regards  the  perfection  of 
the  transferee's  title,  to  precisely  the  same  conditions  as 
the  transfer  of  rights  under  a  contract.  And  the  true  way 
to  understand  the  nature  and  incidents  of  equitable  owner- 
ship is  to  start  with  the  notion  not  of  a.  real  ownership 
which  is  protected  only  in  a  court  of  equity,  but  of  a 
contract  with  the  legal  owner  which  (in  the  case  of  trusts 
properly  so  called)  cannot  be  enforced  at  all,  or  (in  the  case 
of  constructive  trusts,  such  as  that  which  arises  on  a  con- 
tract for  the  sale  of  land)  cannot  be  enforced  completely, 
except  in  a  court  of  equity  (b). 

However,  although  every  trust  may  be  said  to  include  a 
contract,  it  includes  so  much  more,  and  the  purposes  for 
which  the  machinery  of  trusts  is  employed  are  of  so  different 
a  kind,  that  trusts  are  distinct  in  a  marked  way  not  merely 
from  every  other  species  of  contract,  but  from  all  other 
contracts  as  a  genus.  The  complex  relations  involved  in 
a  trust  cannot  be  conveniently  reduced  to  the  ordinary 
elements  of  contract,  and  there  seems  to  be  sufficient  jus- 
tification (independently  of  the  historical  reason  supplied 
by  the  exclusive  jurisdiction  of  Equity)  for  the  course 
hitherto  adopted  by  all  English  writers  in  dealing  with 
trusts  as  a  separate  branch  of  law. 


(b)  Pee  per  Lord  We»i  bury,  Ktwx 
V.  Gye  ()87l-2)  L.  R.  5  H.  L.  at  p. 
675,   42  L.  J.  Ch.  234  ;  Shaw   v. 


FosUr  (1872)  L.  R.  5  H.  L.  at  p.  338 
(Lord  Cairnn)  and  at  p.  356  (Lord 
Hatherltty)  42  L.  J.  Oh.  49. 
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D.  Closely  connected  with  the    cases   covered   by  the  Exception 
doctrine  of  trusts,  but  extending  beyond  them,  we  have  pn^J^i 
the  rules  of  equity  by  which  special  favour  is  extended  *°'  «5^^- 
to  provisions  made  by  parents  for  their  children.      This 
exception  has  already  been  noted  in  stating  the  general 

rule  (c).  In  the  ordinary  case  of  a  marriage  settlement 
the  children  of  the  contemplated  marriage  itself  are  said 
to  be  "  within  the  consideration  of  marriage  "  (d)  and  may 
enforce  any  covenant  for  their  benefit  contained  in  the 
settlement.  Where  a  settlement  made  on  the  marriage  of 
a  widow  provides  for  her  children  by  a  former  marriage, 
such  children,  though  in  the  technical  language  of  equity 
volunteers,  or  persons  having  no  part  in  the  consideration, 
are  likewise  entitled  to  enforce  the  provisions  for  their 
benefit ;  but  this  appears  not  to  extend  to  the  case  of 
a  husband  making  a  provision  for  his  children  by  a  former 
wife  (e). 

The  question  how  far  limitations  ip  a  marriage  settle- 
ment to  persons  other  than  children  can  be  supported  by 
the  consideration  of  marriage,  so  as  not  to  be  defeasible 
under  27  Eliz.  c.  4,  against  subsequent  purchasers,  is  a 
distinct  and  wider  one,  not  falling  within  the  scope  of  the 
present  work  (/). 

E.  There  is  also  a  class  of  statutory  exceptions  (though  Statutory 
of  decreasing  importance)  in  cases  where  companies  and  ^^^. 
public  bodies,  though  not  incorporated,  are  empowered  to  powem  to 
sue  and  be  sued  by  their  public  officers  or  trustees.  public 

The  trustees  of  Friendly  Societies  and  Trade  Unions  are  offi^'®"* 
likewise  empowered  to  sue,  and  may  be  sued,  in  their  own 


(c)  P.  188,  above,  cp.  per  Cotton 
L.J.  16  Ch.  D.  at  p.  242. 

(d)  It  its  even  said  that  coneidera- 
tion  moves,  or  is  assuined  to  move 
from  them.  But  it  must  not  be  in- 
ferred from  this  that  equity  regardn 
"la  peine  de  naitre"  as  a  legal  detri- 
ment. 

(«)  QiOe  V.  QaU  (1877)  6  Ch.  D. 


144,  152,  46  L.  J.  Ch.  809;  Re 
Cameron  and  WdU  (1887)  37  Ch. 
D.  32,  57  L.  J.  Ch.  69. 

(/)  The  references  in  Qale  v.  Oale 
(laitt  note)  will  guide  the  reader,  if 
desired,  to  the  authorities,  including 
the  full  discussion  in  Mr.  May's 
book  on  Voluntary  and  Fraudulent 
Conveyances. 
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names,  in  cases  concerning  the  property  of  the  society  or 
union  (g). 

By  the  8  &  9  Vict.  c.  106,  s.  5,  a  person  who  is  not  a 
party  to  an  indenture  may  nevertheless  take  the  benefit  of 
a  covenant  in  it  relating  to  real  property.  This  enactment 
has  not,  so  far  as  we  know,  been  the  subject  of  any  re- 
ported decision  (h). 

Having  disposed  of  these  special  exceptions,  we  may 
now  proceed  to  examine  the  rule  in  its  ordinary  applica- 
tion, which  may  be  expressed  thus : — The  agreement  of 
contracting  parties  cannot  confer  on  a  third  person  any 
right  to  enforce  the  contract. 

There  are  two  different  classes  of  cases  in  which  it  may 
seem  desirable,  and  in  which  accordingly  it  has  been 
attempted  to  effect  this  :  (1)  where  the  object  of  the  con- 
tract is  the  benefit  of  a  thinl  person :  (2)  where  the  parties 
are  numerous  and  the  persons  really  interested  are  liable 
to  be  changed  from  time  to  time. 

Contract         It  was  for  a  long  time  not  clear  whether  a   contract 

of  third      between  A.  and  B.  that  ore  of  them  should  do  something 

peraon.       f^j.  ^]^q  benefit  of  C.  did  or  did  not  give  C.  a  right  of  action 

on   the  contract   (i).     And  there  was  positive   authority 


iff)  Friendly  ISocietita  Act,  ISr.*!, 
38  &  39  Vict.  0.  60,  b.  21  ;  Trade 
Union  Act,  1879,  34  &  35  Vict.  c. 
31,  p.  9.  It  is  the  same  with  baild- 
iiig  Bocietiea  formed  before  the  Act 
of  1874  and  not  incorporated  under 
it.  A  statute  enabling  a  local  au- 
thority to  recover  expenses,  and  not 
specifying  any  remedy,  has  been 
held  to  make  the  local  arithoii'y  a 
quasi-corporation  for  the  purpose 
of  suing  :  Mil/sv.ScoU  (1873)  L. 
R.  8  Q.  B.  496,  42  L.  J.  Q.  B.  234. 
And  the  grant  of  a  right  by  the 
Crown  to  a  class  of  persons  may 
have  the  effect  of  incorporating 
(hem  to  enable  th^m  to  exercise  the 
light  :  Willingale  v.  Staiiland, 
(1866)  3  Eq.  103,  36  L.  J.  Cb.  64, 
explained  by  Jeiisel  M.R.  in  Chilton 


V.  Corporation  of  London  (1878)  7 
Ch.  D.  at  p.  741,  47  L.  J.  Ch. 
433. 

(h)  For  an  example  of  the  incon 
venience  provided  againot  by  it  s'-e 
Lord  Southampton  v.  Brovm  (1827) 
6  B.  &  C.  718,  where  the  person  who 
was  really  interested  in  the  payment 
of  rent  on  a  demise  made  by  trus- 
tees, and  with  whom  jointly  with 
the  trustees  the  covenant  for  pay- 
ment of  rent  was  expressed  to  be 
made,  was  held  incapable  of  joining 
in  an  action  on  the  covenant. 

(t)  S«  e  Viner,  Abr.  Assumpsit,  Z. 
(1.  333-7) ;  per  Eyre  C.J.  Co.  if 
Fdimakers  v.  Bavka  (1797)  1  Bi/8. 
&  P.  98  ;  note  to  Pigott  v.  Thompson 
(1S02)  3  Bus.  &  P.  149. 
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that  at  all  events  a  contract  made  for  the  benefit  of  a 
person  nearly  related  to  one  or  both  of  the  contracting 
parties  might  be  enforced  by  that  person  (k).  However  Third  per- 
the  rule  is  now  settled  that  a  third  person  cannot  sue  on  gue  at  l»w. 
a  contract  made  by  others  for  his  benefit  even  if  the  con- 
tracting parties  have  agreed  that  he  may,  and  also  that 
near  relationship  makes  no  difference  as  regards  any 
common  law  right  of  action.  The  final  decision  was  in 
Tweddle  v.  A  fMnson  (l).  The  following  written  agreement 
had  been  entered  into  : 

"  Memorandum  of  an  agreement  made  this  day  between  William 
Guy,"  &;c.,  "of  the  one  part,  and  John  Tweddle  of  the  othisr  part. 
Whereas  it  is  mutually  agreed  that  the  eaid  William  Guy  sliall  and 
will  pay  the  sum  of  £200  to  William  Tweddle  his  son-in-law,  railway 
inspector,  residing  in  Thornton,  in  the  county  of  Fife  in  Scotland,  and 
the  said  John  Tweddle  father  to  the  aforesaid  William  Tweddle  shall  and 
will  pay  the  sum  of  £100  to  the  said  William  Tweddle  each  and  severally 
the  said  sums  on  or  before  the  21st  day  of  August,  1865  ;  and  it  is  hereby 
further  agreed  by  the  aforesaid  William  Guy  and  the  said  John  Tweddle 
that  the  said  William  Tweddle  has  full  power  to  sue  the  said  parties  in 
any  Court  of  law  or  equity  for  the  aforesaid  sums  hereby  promised  and 
specified." 

William  Tweddle,  the  son  of  John  Tweddle,  brought  an 
action  against  the  executor  of  William  Guy  on  this  agree- 
ment, the  declaration  averring  his  relationship  to  the 
parties,  and  their  intention  to  carry  out  a  verbal  agree- 
ment made  before  the  plaintiffs  marriage  to  provide  a 
marriage  portion.  The  action  was  held  not  to  be  main- 
tainable. The  Court  did  not  in  terms  overrule  the  older 
cases  to  the  contrary,  considering  that  their  authority  was 
already  sufficiently  disposed  of  by  the  effect  of  modern 
decisions  and  ^  '• " .  «ice  (m). 


(k)  BuUon  V.  Poole  (1677)  (Rx. 
Ch.)  2  Lev.  213,  Vent.  318,  322. 
Approved  by  Lord  Mansfield,  Oowp. 
443.  There  appears  to  have  been 
mnch  difference  of  opinion  at  the 
time, 

(I)  (1861)  1  B.  &  S.  893,  80  L  J. 
Q.  B.  265. 


(m)  See  also  Prke  v.  Boston  (1833) 
4  B.  &  Ad.  433.  Much  less  can  a 
stranger  to  a  contract  who  has  suf> 
fered  damage  by  the  non-perform- 
ance of  it  sue  the  defaulting  party 
as  on  the  contract.  Playford  v. 
United  Kingdom  Electric  Telegi^aph 
Co.  (1869)  L.  R.  4  Q.  B.  706,  38  L. 
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ties  in 

eqmty 

against 

riglit  of 

tbird 

person. 


The  doctrines  of  equity  are  at  first  sight  not  so  free 
from  doubt.  There  is  clear  and  distinct  authority  for 
these  propositions :  When  two  persons,  for  valuable  consi- 
deration as  between  themselves,  contract  to  do  some  act 
for  the  benefit  of  another  person  not  a  party  to  the 
contract — 

(i)  That  person  cannot  enforce  the  contract  against 
either  of  the  contracting  parties,  at  all  events  if  not  nearly 
and  legitimately  related  to  one  of  them  (n).  Probably  the 
only  exception  is  that  mentioned  above,  pp.  188,  199,  in 
favour  of  children  provided  for  by  marriage  settlements. 

(ii)  But  either  contracting  party  may  enforce  it  against 
the  other  although  the  person  to  be  benefited  had  nothing 
to  do  with  the  consideration  (o). 


Apparent 
excep- 
t  nu. 

WiUiamB 
(tliird 
person  co- 
plaintiff 
with  con- 
tractee). 


On  the  other  hand  the  case  of  Gregory  v.  Williams  (p) 
shows  that  a  third  person  for  whose  benefit  a  contract  is 
made  may  join  as  co-plaintiff  with  one  of  the  actual 
contracting  parties  against  the  other,  and  insist  on  the 
arrangement  being  completely  carried  out.  The  facts  of 
that  case,  so  far  as  now  material,  may  be  stated  as  follows : 
Parker  was  indebted  to  Williams  and  also  to  Gregory; 
Williams,  being  informed  by  Parker  that  the  debt  to 
Gregory  was  about  900Z.,  and  that  there  were  no  other 
debts,  undertook  to  satisfy  the  debt  to  Gregory  on  having 
an  assignment  of  certain  property  of  Parker's.  Gregory 
was  not  a  party  to  this  arrangement,  nor  was  it  com- 
municated to  him  ;  t  the  time.  The  property  having  been 
assigned  to  W-'aams  accordingly,  the  Court  held  that 
Gregory,  suing  jointly  with  Parker,  v^as  entitled  to  call 
upon  Williams  to  satisfy  his  debt  to  the  extent  of  900<'. 


J.  Q,  B.  249 ;  Dickson  v.  Reuter^t 
Telegram  Co.  (1877)  2  C.  P.  D.  62, 
in  C.  A.  3  C.  P.  Piv.  1,  47  L.  J.  C. 
P.  1.  It  is  a  distinct  question 
whether  these  decisions  rightly 
denied  that  there  was  any  cause  of 
action  at  all.  See  the  present  writer's 


book  on  the  Law  of  Torts,  p.  456. 

(n)  Coiysar  v.  Mulgrave  (1836)  f, 
Kee.  81. 

(o)  Davenport  v.  Bishopp  (1843)  2 
Y.  &  C.  451,  460,  1  Ph.  698,  704. 

ip)  (1817)  3  Mer.  582. 


THIRD  PERSON  CANNOT  SUB. 


203 


(but  not  farther,  although  the  debt  was  in  fact  greater) 
out  of  the  proceeds  of  the  property.  It  was  not  at  all 
suggested  that  he  could  have  sued  alone  in  equity  any 
more  than  at  law  (g);  and  the  true  view  of  the  case 
appears  to  be  that  the  transactions  between  Williams  and 
Parker  amounted  to  a  declaration  of  trust  of  the  property 
assigned  for  the  satisfaction  of  Gregory's  claim  to  the 
specified  extent  (r). 

Another  apparent  exception  is  the  case  of  Page  v.  Gox  (s),  Page  v, 
where  it  was  held  that  a  provision  in  partnership  articles  ^j^^  ^^" 
that  a  partner's  widow  should  be  entitled  to  his  share  of  widow  in 
the  business  might  be  enforced  by  the  widow.     But  the  j^p"**^' 
decision  was  carefully  put  on  the  ground  that  the  provision  artide* 
in  the  articles  created  a  valid  trust  of  the  partnership  pro- 
perty in  the  hands  of  the  surviving  partner.     The  result 
is  that  there  is  no  real  and  allowed  authority  for  holding 
that  rights  can  in  general  be  acquired  by  third  parties 
under  a  contract,  unless  by  the  creation  of  a  trust. 

The  general  principle  has  been  re-affirmed  of  late  years, 
"  A  mere  agreement  between  A.  and  B.  that  B.  shall  pay 
C.  (an  agreement  to  which  C.  is  not  a  party  either  directly 
or  indirectly)  will  not  prevent  A.  and  B.  from  coming  to 
an  agreement  the  next  day  releasing  the  old  one  "  {t). 

"An  agreement  between  A.  and  B.  that  B.  shall  pay 
C.  gives  C.  no  right  of  action  against  B."  {u). 


(9)  For  an  attempt  of  a  third 
person  to  Bue  at  law  under  very 
similar  circamstances  see  Price  v. 
EoiUm  (1833)  4  B.  &  Ad.  433,  show- 
log  clearly  that  A.  cannot  sue  on  a 
promiae  by  B.  to  C.  to  pay  C.'s 
debt  to  A. 

(r)  Empress  Engineering  Co.  (1880) 
16  Ch.  Div.  125,  129, 130,  by  JesBel 
M.R.  and  James  L. J. 

(«)  (1861)  10  Ha.  163,  cp.  Murray 
V.  FlaveU  (1883)  25  Ch.  Div.  89,  53 
L.  J.  Ch.  185. 

(t)  Jessel  M.R.  Empress  Evgi- 
neenng  Co.,  16  Oh.  Div.  125,  129. 


(u)  Lindley  L.J.  Se  Rotlierham 
Alum  and  Chemical  Co.  (1883)  25 
Ch.  Div.  at  p.  111.  These  state- 
ments overrule  what  is  said  in 
Tou^he  v.  Metrop,  Railway  Ware- 
housing  Co.  (1871)  6  Ch.  671,  677, 
40  L.  J.  Ch.  496.  As  to  that  case 
see  Lindley.  Compare  further  EUy 
v.  Positive,  dec,  Life  Assurance  Co. 
(1876)  1  Ex.  Div.  88,  45  L.  J.  Ex. 
461  (a  provision  in  articles  of  asso- 
ciation that  A.  shall  be  solicitor  to 
the  company  and  transact  all  ita 
legal  business  is  as  regards  A.  ret 
inter  alios  acta  and  gives  him  no 
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himself 
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Bat  can- 
not enable 
a  stranger. 
Attempts 
by  unin- 
corporated 
companies 
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a  nominal 
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It  is  proper  to  mention  that  a  different  opinion  is  widely 
accepted  in  America,  but  there  does  not  seem  to  be  any 
general  agreement  as  to  the  limits  of  third  persons' 
rights  {x). 

We  now  come  to  the  class  of  cases  in  which  contracting 
parties  have  attempted  for  their  own  convenience  to  vest 
the  right  of  enforcing  the  contract  in  a  third  person. 
Except  within  the  domain  of  the  stricter  rules  applicable 
to  parties  to  actions  on  deeds  and  negotiable  instruments, 
there  appears  to  be  no  objection  to  several  contracting 
parties  agreeing  that  one  of  them  shall  have  power  to  sue 
for  the  benefit  of  all  except  the  party  sued.  Thus  where 
partners  create  by  agreement  penalties  to  be  paid  by  any 
partner  who  breaks  a  particular  stipulation,  they  may 
empower  one  partner  alone  to  sue  for  the  penalty  {y).  The 
application  of  the  doctrines  of  agency  may  also  lead  to 
similar  results  {z).  It  seems  doubtful  whether  a  promise 
to  several  persons  to  make  a  payment  to  one  of  them  will 
of  itself  enable  that  one  to  sue  alone  (a). 

But  it  is  quite  clear  that  the  most  express  agreement  of 
contracting  parties  cannot  confer  any  right  of  action  on 
the  contract  on  a  person  who  is  not  a  party.  Various 
devices  of  this  kind  have  been  tried  in  order  to  evade  the 
difficulties  that  stand  in  the  way  of  unincorporated  asso- 


right  against  the  company')  ;  Mel ■ 
hado  V.  Porto  Alegre  By.  Co.  (187  .) 
L.  R  9  C.  P.  503,  43  L.  J.  C.  P.  2&3. 

{x)  See  the  American  Law  Re- 
view, April,  1881,  and  Mr.  Wald's 
note  here  in  American  edition. 

iy)  Radenhurst  v.  Bates  (1826)  3 
Bing.  483,  470.  Of  course  they 
must  take  care  to  make  the  penalty 
payable  not  to  the  whole  firm,  but 
to  the  members  of  the  firm  mintts 
the  offending  partner.  Whether 
under  the  present  Roles  of  Court 
the  other  partners  could  use  the 
name  of  the  firm  to  sue  for  the 
penalty,  qucere. 

(z)  Spurr  V.  Vans  (1870)  L.  R.  5 
Q.  li.  656,  39  L.  J.  Q.  B.  249. 


(a)  Chanter  v.  Leese  (1839)  4  M. 
&  W.  ^05,  in  Ex.  Ch.  6  M.  &  W. 
698,  where  both  Courts  inclined  to 
think  not,  but  gave  no  decision.  In 
Jones  V.  Robinson  (1847)  1  Ex.  454, 
17  L.  J.  Ex.  36,  an  action  was 
brought  by  one  of  two  late  partners 
against  the  purchaser  of  the  busi- 
ness on  a  promise  to  pay  the  plain- 
tiff what  was  due  to  him  from  the 
firm  for  advances.  This  was  de- 
clared on  as  a  separate  promise  in 
addition' to  a  general  promise  to  the 
two  partners  to  pay  the  partnership 
debts,  and  the  only  question  wa« 
whether  there  was  any  separate 
consideration  for  the  promise  sued 
on. 
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ciations  enforcing  their  rights,  but  have  always  failed  when 
attention  was  called  to  them.  This  has  happened  in  the 
case  of  actions  brought  by  the  chairman  for  the  time  being 
of  the  directors  of  a  company  (6),  by  the  directors  for  the 
time  being  of  a  company  (c),  by  the  purser  for  the  time 
being  of  a  cost-book  company  (d),  and  by  the  managers 
of  a  mutual  marine  insurance  society  (e).  It  will  not  be 
necessary  to  dwell  on  any  instance  other  than  the  last.  In 
Gray  v.  Pearson  the  reasons  against  allowing  the  right  of 
action  are  well  given  in  the  judgment  of  Willes  J. : — 


"  I  am  of  opinion  that  this  action  cannot  be  maintuoed,  and  for  the  Judgment 
simple  reason, — a  reason  not  applicable  merely  to  the  procedure  of  this  ^^  Willes 
country,  bat  one  affecting  all  sound  procedure,— that  the  proper  person      p    ^''•y 
to  biing  an  action  is  the  pereon  whose  right  has  been  violated.     Though 
there  are  certain  exceptions  to  the  general  rule,  for  instance  in  the  case 
of  agents,  auctioneers,  or  factors,  these  exceptions   are  in  truth  more 
t^  ^rent  than  real.     The  persona  who  are  suing  here  are  mere  agents, 
managers  of  an  assurance  association  of  which  they  are  not  members ; 
and  they  are  suing  for  premiums  alleged  to  have  become  payable  by  the 
defendant  in  respect  of  policies  effected  by  the  plaintiffs  for  him,  and  for 
his  share  and  contributions  to  losses  and  damages  paid  by  them  to  other 
members  of  the  association  whose  vessels  have  been  lost  or  damaged.     The 
bare  statement  of  the  facts  is  enough  to  show  that  the  action  cannot  be 
maintained. 

"  It  is  in  effect  an  attempt  to  substitute  a  person  as  a  nominal  plaintiff 
in  lieu  of  the  persons  whose  rights  have  been  violated." 

At  common  law  the  payee  of  a  negotiable  instrument  Notes  and 
must,  on  the  same  principle,  be  a  person  who  can  be  ^gj^  1^^' 
ascertained  at  the  time  of  accepting  the  bill  or  making  holder  of 
the  note.     But  by  the  Bills  of  Exchange  Act,  1882,  s.  7,  a  °  **' 
(and  it  seems  by  ss.  73  and  89  also  a  cheque  or  a  pro- 


(6)  HaU  V.  Bainhridge  (1840)  1 
Man.  &  Gr.  42. 

(c)  Phelps  V.  Lyle  (1839)  10  A.  & 
E.  113. 

(d)  HybaH  v.  Parker  (1858)  4  C. 
B.  N.  S.  209,  27  L.  J.  0.  P.  120  : 
where  Willes  J.  suggested  that  it 
was  trenching  on  me  prerogatives 
of  the  Crown  to  make  a  new  specits 


of  corporation  sole  for  the  purpose 
of  bringing  actions. 

(c)  Gray  v.  Pearton  (1870)  L.  R. 
6  C.  P.  568 :  in  the  earlier  case  of 
Gray  v.  Qibaon  (1866)  L..  R  2  C.  P. 
120,  36  L.  J.  C.  P.  99,  a  similar 
action  succeeded,  the  question  of  the 
manager's  right  to  sue  not  being 
raised. 
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missory  note)  may  be  made  payable  to  the  holder  of  an 
office  for  the  time  being  (/). 


Rule  4. 
Trmsfer 
of  rights 
under 
contract. 


Bight  to 
sue  on 
contract 
not  as- 
signable 
at  common 
law: 
probable 
origin  of 
the  rule. 


Assignment  of  Contracts. 

Rule  4.  We  now  come  to  the  fourth  rule,  which  we  have 
expressed  thus : — 

Persons  other  than  the  creditor  may  become  entitled  hy 
representation  or  assignment  to  stand  in  the  creditor's 
pla^e  and  to  exercise  his  rights  under  the  contract. 

We  need  say  nothing  here  about  the  right  of  personal 
representatives  to  enforce  the  contracts  of  the  person  they 
represent,  except  that  it  has  been  recognized  from  the 
earliest  period  of  the  history  of  our  present  system  of 
law  (</).  With  regard  to  assignment,  the  benefit  of  a 
contract  cannot  be  assigned  (except  by  the  Crown)  at 
common  law  so  as  to  enable  the  assignee  to  sue  in  his  own 
name  (A).  The  origin  of  the  rule  was  attributed  by  Coke 
to  the  "  wisdom  and  policy  of  the  founders  of  our  law  "  in 
discouraging  maintenance  and  litigation  (i):  but  it  is 
better  explained  as  a  logical  consequence  of  the  archaic 
view  of  a  contract  as  creating  a  strictly  personal  obligation 
between  the  creditor  and  the  debtor  (k).  Anyhow  it  has 
been  long  established  that  the  proper  course  at  common 
law  is  for  the  assignee  to  sue  in  the  name  of  the  assignor. 
It  appears  from  the  Year  Books  that  attempts  were  some- 
times made  to  object  to  actions  of  this  kind  on  the  ground 


(/)  On  the  former  law  see  Holmes 
V.  Jaqxua  (1866)  L.  R.  1  Q.  B.  376, 
35  L.  J.  Q.  B.  130. 

(g)  Subject  to  some  technical 
exceptions  which  have  now  dis- 
appeared :  see  notes  to  WhecMey  v. 
Lane  (1667)  1  Wms.  Saund.  240  sqq. 
and  for  early  instances  of  actions  of 
debt  brought  by  executors,  Y.  K 
20  k  21  Ed.  I.  pp.  304,  374. 

{h)  Termea  de  la  Ley,  tit.  Chose  in 
Action. 

{i)  Lampet's  ca.  (1613)  10  Co.  Rep. 
48  a.     Fur  exposition  of  the  rule  in 


detail  see  Dicey  on  Parties,  115. 

(A)  Spence,  Eq.  Jurisd.  of  Chy. 
2.  850.  An  examination  of  the 
earlier  authorities  has  been  found 
to  confirm  this  view.  The  rule  is 
assumed  as  unquestionable,  and 
there  is  no  trace  of  Coke's  reason 
for  it.  The  objection  of  main- 
tenance was  set  up,  not  against  the 
assignee  suing  in  his  own  narae, 
which  was  never  attempted  so  far 
as  we  can  find,  but  against  hisai  ing 
in  the  name  of  the  assignor:  lee 
Note  F  in  Appendix. 
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of  maintenance,  but  without  success.     The  same  rule  is 
stated  by  Gaius  as  prevailing  in  the  Roman  law  (l). 

In  equity  the  right  of  the   assignee  was   pretty  soon  In  equity 
recognized  and  protected,  that  is,  if  the  assignor  refused  to  ^^ue. 
empower  the  assignee  to  sue  in  his  name  at  law.     Where 
the  assignee  had  an  easy  remedy  by  suing  in  the  name  of 
the  assignor,   the   Court  of  Chancery  would   not   inter- 
fere (m). 

The   Supreme   Court  of  Judicature  Act,  1873  (s.  25,  Legal 
1        /.\     ^  1        1     •    1  •       1  •  .  right  of 

sub-s.  o),  creates  a  legal  nght  tc  sue  m  the  assignee  s  own  aarignee 

name,  but  confined  to  cases  where    the    assignment   is  jjj^t'  ^^' 

absolute,  and  by  writing  under  the  hand  of  the  assignor,  Act,  1878. 

and  express  notice  in  writing  has  been  given  to  the  debtor 

There  may  still  be  more  extensive  equitable  rights  ofIo«q«*ty 

this  kind.     By  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  9)  extensive : 

"  all  grants  and  assignments  of  any  trust  or  confidence  "  ^°^  *" . 
.  ...  .  governed 

must  be  in  writing  signed  by  the  assignor,  and  by  s.  7,  by  Stat  of 

equitable  interests  in  land  must  be  created  by  writing.    S.  ij*     ' 

9  does  not  require  writing  for  the  creation  in  the  first 

instance  by  the  legal  owner  or  creditor  of  an  equitable 

interest  in  personal  property  or  a  chose  in  action  :  and  it 

may  be  argued  perhaps  that  its  operation  is  altogether 

confined  to  interests  in  land  by  the  context  in  which  it 

occurs.     The  writer  is   not   aware  of  any  decision  upon 

it  (n). 

It  seems  that  to  constitute  an   equitable  assignment 


(0  Gai.  2.  38,  39.  Quod  mihi 
ab  aliquo  debetur,  id  si  velim  tibi 
deberi,  nullo  eorum  modo  quibus  res 
corporales  ad  alium  tranaferuntur, 
id  efficere  possum  :  sed  opus  est,  ut 
iubente  me  tu  ab  eo  stipuleris : 
quae  res  effioit  ut  a  me  liberetur  et 
indpiat  tibit  teneri.  quae  dicitur 
novatio  obligationis.  Sine  hac  vero 
novatione  non  poteris  tuo  nomine 
agere,  sed  debes  ex  persona  mea 
quasi  cognitor  aut  procurator  mens 
experiri.  lu  later  times  the  trans- 
feree of  a  debt  was  enabled  to  sue 
by  vtUia  cuAio  in  his  own  name. 


This  seems  to  have  been  first  intro- 
duced only  for  the  benefit  of  the 
purchaser  of  an  inheritance,  D.  2. 
14  de  pactis,  16  pr.,  C.  4.  39.  de 
hered.  vel  act.  vend.  1,  2,  4—6, 
and  afterwards  extended  to  all  cases, 
C.  eod.  tit.  7,  9.  See  too  C.  4.  10. 
de  obi.  et  act.  1,  2,  C.  4.  15.  quando 
fiscus,  5,  Amdts,  Lehrbuch  der 
Pandekten,  §  254. 

(m)  Hammond  v.  Messenger  (1838) 
9  Sim.  327  ;  Spence  2.  854  ;  Harv. 
Law  Kev.  L  6—7. 

(»)  See  1  Sanders  on  Uses  (5th 
ed.)  343. 
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In  other 
special 
oaseaby 
Btfttate. 

LImite- 
tionof 
Msignee's 
lightM. 


there  must  be  at  least  an  order  to  pay  out  of  a  specified 
fund  (o). 

As  for  the  notice  to  the  debtor,  the  rule  of  equity  is  that 
it  must  be  express  but  need  not  be  in  writing  {])). 

There  remain,  therefore,  a  great  number  of  cases  where 
the  right  is  purely  equitable,  although  the  enlarged  juris- 
diction of  every  bianch  of  the  Supreme  Court  makes  the 
distinction  less  material  than  formerly. 

Several  partial  exceptions  to  the  common  rule  have  been 
made  at  different  times  by  modem  statutes,  on  which 
however  it  seems  umiecessarj'  to  dwell  (q). 

In  ordinary  cases  rights  under  a  contract  derived  by 
assignment  from  the  original  creditor  are  subject,  as 
already  stated,  to  the  following  limitations : — 


1st.  Title  by  assignment  is  not  complete  as  against  the 
debtor  without  notice  to  the  debtor,  and  a  debtor  who 
performs  his  contract  to  the  original  creditor  without 
notice  of  any  assignment  by  the  creditor  is  thereby  dis- 
charged. 

2nd.  The  debtor  is  entitled  as  against  the  representa- 
tives, and,  unless  a  contrary  intention  appears  by  the 
original  contract,  as  against  the  assignees  of  the  creditor, 


(o)  Percival  v.  Dunn  (1885)  29 
Oh.  Div.  128. 

ip)  Be  Tkhener  (18ft5)  85  Besv. 
317. 

(q)  The  more  important  instances 
are  these  ; — 

East  India  Bonds,  61  Geo.  3, 
c.  64,  8.  4,  which  makes  them 
negotiable. 

Mortgage  debentures  issued  by 
land  companies  under  the  Mortgage 
Dt}l«ntur6  Act,  1865;  28  &  29  Vict. 
0.  7'}.  amended  by  33  &  34  Yiot 
c.  20. 

Policies  of  life  assuiance  :  30  ir 
31  Vict.  c.  144. 

Policies  of  marine  acaurance  :  31 
&  32  Vict  c.  86. 

Things    in  action  of  companies 


(Companies  Act,  1862.  s.  167)  and 
bankrupts  (Bankruptcy  Act,  1883, 
ss.    66,   67,  and  see   definition  of 
"property,"    s.    168)    assigned   in 
pursuance    of   those  Acts   respec- 
tively.   As  to  the  effect  of  registrar 
tion  under    the    present   Acts   of 
previously  existing  companies,  kc, 
in  transferring  the  right  to  sue  on 
the  contracts  made  by  the  company 
or  its  officers  in  its  former  state, 
see  the  Companies  Act,  1862,  s.  193. 
Local  authorities  (including  any 
authority  having  pov/er  to  levy  a 
rate)  may  issue  transferable  deben- 
tures and  debenture  stock  under  the 
Local  Loans  Act,  1875,  38  &  30 
Vict  c.  88. 
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to  the  benefit  of  any  defence  which  he  might  have  had 
against  the  creditor  himself. 
1.  As  to  notice  to  the  debtor.     Notice  is  not  necessary  ^"1*8  of 

»  •     1  1        •    1  •  1      equitable 

to  coinplete  the  assignee  s  equitable  right  as  against  the  assign- 
original  creditor  himself,  or  as  against  his  representatives,  "  „"jgi" 
including  assignees  in  bankruptcy  (/) :  but  the  claims  of  Notice  to 
competing  assignees  or  incumbrancers  rank  as  between  *  ^^' 
themselves  not  according  to  the  order  in  date  of  the  assign- 
ments, but  according  to  the  dates  at  which  they  have 
respectively  given  notice  to  the  debtor.  This  was  decided 
by  the  cases  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  (s), 
^^e  principle  of  which  was  soon  afterwards  affirmed  by 
the  House  of  Lords  {t).  The  same  rule  prevails  in  the 
modem  civil  law  (u)  and  has  been  adopted  from  it  in  the 
Scottish  law  {x) ;  and  the  true  reason  of  it,  though  not 
made  very  prominent  in  the  decisions  which  establish  the 
nile  in  England,  is  the  protection  of  the  debtor.  He  has 
a  right  to  look  to  the  person  with  whom  he  made  his  con- 
tract to  accept  performance  of  it,  and  to  give  him  a 
discharge,  unless  and  until  he  is  distinctly  informed  that 
he  is  to  look  to  seme  other  person.  According  to  the 
original  strict  conception  of  contract  ("  k  ne  considerer  que 
la  subtilitd  du  droit "  as  Pothier  {y)  expressed  it),  his 
creditor  or  his  creditor's  assignee  cannot  even  require  him 
to  do  this,  any  more  than  in  the  converse  but  substantially 
different  case  a  debtor  can  require  his  creditor  to  accept 
another  person's  liability,  and  his  assent  must  be  expressed 
by  a  novation  («).  Such  was  in  fact  the  old  Roman  law, 
as  is  shown  by  the  passage  already  cited  from  Gains.  By 
the  modem  practice  the  novation  is  dispensed  with,  and 


(r)  Bum  V.  Carvalha  (1889)  4  M. 
&  Cr.  690. 

(»)  (1823-7)  3  Buss.  1,  38,  48. 

(«)  Potter  V.  Cockerell  (1835)  3  CI. 
&  F.  456.  It  has  ooly  lately  been 
decided  that  a  second  assignee  who 
takes  his  assienment  not  from  the 
beneficiary  himself,  but  from  his 
legal  personal  representative,  may 

P. 


equally  gain  priority  by  notice  : 
Freshjield'a  tr.  (1879)  11  Ch.  Div. 
198. 

( M )  See  Pothier,  Contrat  de  Vente, 
§§  560,  554  sqq. 

(x)  Erskine  Inst.  Bk.  3,  Tit.  6. 

(y)  Contrat  de  Vente,  §  651. 

(z)  See  p.  193,  above. 


'^'QJT'i'^'-'V''-' 
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the  debtor  becomes  bound  to  the  assignee  of  whom  he  has 
notice.  But  he  cannot  be  bound  by  any  other  assignment, 
though  prior  in  time,  of  which  he  knows  nothing.  He  is 
free  if  he  has  fulfilled  his  obligation  to  the  original  creditor 
without  notice  of  any  assignment ;  he  is  equally  free  if  he 
fulfils  it  to  the  assignee  of  whose  right  he  is  first  informed, 
not  knowing  either  of  any  prior  assignment  by  the  original 
creditor  or  of  any  subsequent  assignment  by  the  new 
creditor  (a).  It  is  enough  for  the  completion  of  the 
assignee's  title  "  if  notice  be  given  to  the  person  by  whom 
payment  of  the  a3signed  debt  is  to  be  made,  whether  that 
person  is  himself  liable  or  is  merely  charged  with  the  duty 
of  making  the  payment "  (6),  e.g.  as  an  agent  entrusted 
with  a  particular  fund.  Notice  not  given  by  the  assignee 
may  be  sufficient,  if  shown  to  be  such  as  a  reasonable  man 
Thisdoea  would  act  upon  (c).  All  this  doctrine  of  notice  has  no 
tointeresto  application  to  interests  in  land  (d)  :  but,  subject  to  that 
in  land  ;  exception,  it  applies  to  rights  created  by  trust  as  well  as 
all  other  to  those  created  by  contract ;  the  beneficial  interest  being 
equitable  treated  for  this  purpose  exactly  as  if  it  were  a  debt  due 
from  the  trustee.  In  the  case  of  trusts  a  difficulty  may 
arise  from  a  change  of  trustees ;  for  it  may  happen  that  a 
fund  is  transferred  to  a  new  set  of  trustees  without  any 
notice  of  an  assignment  which  has  been  duly  notified  to 
their  predecessors,  and  that  notice  is  given  to  the  new 
trustees  of  some  other  assignment.  It  is  still  unsettled 
which  of  the  assignees  is  entitled  to  priority  in  such  a  case: 
but  it  has  been  decided  that  the  new  trustees  cannot  be 


(«)  See  per  Willes    J.  L.  R.  5 

C.  P.  at  p.  694.    Per  Knight  Bruce 
L.J.    Stocks    V.    Dobson    (1853)    4 

D.  M.  G.  n,  17,  22  L.  J.  Ch.  884. 

(b)  Per  Lord  Selborne  C.  Adduon 
V.  Cox  (1872)  8  Ch.  76,  79,  42  L.  J. 
Ch.  291. 

(c)  Uoyd  V.  Banks  (1868)  3  Ch. 
488. 

{d)  Although  the  exception  is 
fully  established  its  reasonablenesa 


is  doubtful.  Its  effect  is  that  equit- 
able interests  in  land  stand  on  a 
different  footing  from  personal 
rights :  see  this  relied  on  as  the 
ground  of  the  exception,  Jotus  t. 
Jones  (1837-88)  8  Sim.  633.  But  on 
the  other  hand  their  liability  to  be 
defeated  by  a  purchase  of  the  legal 
estate  for  value  without  notice 
shows  that  they  have  not  the  nature 
of  real  ownership. 


^■'■^tV^l'5■''■■^"^''^'^'T^■ 
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made  personally  liable  for  having  acted  on  the  second 
assignment  (e). 

The  rules  as  to  noticv^  apply  to  dealings  with  future  or 
contingent  as  well  as  with  present  and  liquidated  claims. 
"  An  assurance  office  might  lend  money  upon  a  policy  of 
insurance  to  a  person  who  had  insured  his  life,  notwith- 
standing any  previous  assignment  by  him  of  the  policy  of 
which  no  notice  had  been  given  to  them  "  (/). 

2.  As  to  the  debtor's  rights  against  assignees.    The  rule  Aamgnee 
laid  down  in  the  second  explanation  is  often  expressed  in  ject  to 
the  maxim  "  The  assignee  of  an  equity  is  bound  by  all  the  ?l"ijl®" ' 
equities  affecting  it."     This  however  includes  another  rule  meaning 
founded  on  a  distinct  principle,  which  is  that  no  transac-  ^j^ 
tion  purporting   to  give  a  beneficial  interest  apart  from 
legal  ownership  (g)  can  confer  on  the  person  who  takes  or 
is  intended  to  take  such  an  interest  any  better  right  than 
belonged  to  the  person  professing  to  give  it  him.     If  A. 
contracts  with   B.   to  give  B.  something  which  he  has 
already  contracted  to  give  to  C,  then  C.'s  claim  to  have 
the  thing  must  prevail  over  B.'s,  whether  B.  knew  of  the 
prior  contract  with  C.  or  not  (h).     And  if  B.  makes  over 
his  right  to  D.,  D.  will  have  no  better  right  than  B.  had  {i). 
And  this  applies  not  only  to  absolute  but  to  partial  inte- 
rests (such  as  equitable  charges  on  property)  to  the  extent 
to  which  they  may  aflfect  the  property  dealt  ^vith.     Again, 
by  a  slightly  different  application  of  the  same  principle,  a 
creditor  of  A.  who  becomes  entitled  by  operation  of  law  to 


(e)  PMppt  V.  Lovegrove  (1873)  16 
Eq.  80,  42  L.  J.  Ch.  892 ;  see  p. 
90  as  to  tl^  precautions  to  be  taken 
by  an  ass  nee  of  an  equitable 
interest  who  wishes  to  be  perfectly 

Bftfc 

(/)  lb.  at  p.  88. 

{g)  Certain  dicta  in  Sharpies  v. 
Adam  (1863)  32  Bear.  213,  216, 
and  Maxjield  v.  Burton  (1873)  17 
£q.  15,  19,  43  L.  J.  Cb.  46,  go  even 


farther  ;  but  it  seems  at  least  doubt- 
ful whether  they  can  be  supported. 

(h)  This  is  of  course  consistent 
with  B.  having  his  remedy  in 
damages.    Cp.  p.  29,  above. 

(i)  See  Pinkett  v.  Wright  (1842) 
2  Ha.  120,  affd.  nom.  Murray  v. 
Pinkat  (1846)  12  CI.  &  F.  764;  Ford 
v.  WhUe  (1852)  16  Beav.  120  ; 
Clack  V.  Holland  (1854)  19  Beav. 
262. 

P  2 
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appropriate  for  the  satisfaction  of  his  debt  any  beneficial 
interest  of  A.'s  (whether  an  equitable  interest  in  property 
or  a  right  of  action)  can  claim  nothing  more  than  such 
interest  as  A.  actually  had ;  and  he  can  gain  no  priority  by 
notice  to  A.'s  trustee  or  debtor  even  in  cases  where  he 
might  have  gained  it  if  A.  had  made  an  express  and 
unqualified  assignment  to  him  (k).  But  we  are  not  con- 
cerned here  with  the  development  of  these  doctrines,  and 
we  return  to  the  other  sense  of  the  general  maxim.  lu 
that  sense  it  is  used  in  such  judicial  expressions  as  the 
following : 

"  If  there  is  one  rule  more  perfectly  established  in  a  court  of  equity  than 
another,  it  is  this,  that  whoever  takes  an  assignment  of  a  chose  in  action 
takes  it  subject  to  all  the  equities  of  the  person  who  made  the  assign- 
ment "  (I). 

"  It  is  a  rule  and  principle  of  this  Court,  and  of  every  Court,  I  believe, 
that  where  there  is  a  chose  in  action,  whether  it  is  a  debt,  or  an  obligation, 
or  a  trust  fund,  and  it  is  assigned,  the  person  who  holds  the  debt  or 
obligation,  or  has  undertaken  to  hold  the  trust  fund,  has  as  against 
the  assignee  exactly  the  same  equities  that  he  would  have  as  against  the 
assignor  "  (m). 

This  is  in  fact  the  same  principle  which  is  applied  by 
common  law  as  well  as  equity  jurisdictions  for  the  protec- 
tion of  persons  who  contract  with  agents  not  known  to 
them  at  the  time  to  be  agents  (n).  What  is  meant  by 
this  special  use  of  the  term  "  equities  "  will  be  best  shown 
by  illustration.  A  debt  is  due  from  B.  to  A.,  but  there  is 
also  a  debt  due  from  A.  to  B.  which  B.  might  set  off  in  an 
action  by  A.  In  this  state  of  things  A.  assigns  the  first 
debt  to  C.  without  telling  him  of  the  set-ofF.  B.  is  entitled 
to  the  set-ofF  as  against  C.  (o).    Again,  B.  has  contracted 


(k)  Pickering  v.  Ilfracomhe  Ry. 
Co.  (1868)  L.  R  3  0.  P.  235,  37 
L.  J.  C.  F.  118,  overruling  virtually 
WaU»  V.  Porter  (1854)  3  E.  &  B. 
743,  23  L.  J.  Q.  B.  345,  see  Crow  v. 
Robinson  (1868)  L.  K.  3  0.  R  264  ; 
judgment  of  Erie  J.  (diss.)  in  WaUa 
v.  Porter. 

{I)  Lord  St,  LeonardH,  Manglet  v. 


Dixon  (1852)  3  H.  L.  C.  702,  731. 

(m)  James  L.J.  (sitting  as  V.-C.) 
Phipps  V.  Lovtgrove  (1873)  16  Eq. 
80,  88,  42  L.  J.  Ch.  892. 

(n)  See  p.  101,  above. 

(o)  Cavendish  v.  Oeaves  (1867)  24 
Beav.  163,  173,  27  L.  J.  Oh.  314, 
where  the  doctrine  is  fully  expound- 
ed.    As  to  set-off  accruing  after 
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to  pay  a  sum  of  money  to  A.  but  the  contract  is  voidable 
on  the  ground  of  fraud  or  misrepresentation.  A.  assigns 
the  contract  to  C,  who  does  not  know  the  circumstances 
that  render  it  voidable.  B.  may  avoid  the  contract  as 
against  C.  (p).  Again,  in  a  somewhat  less  simple  case, 
there  is  a  liquidated  debt  from  B.  to  A.  and  a  current 
account  between  them  on  which  the  balance  is  against  A. 
A.  assigns  the  debt  to  C.  who  knows  nothing  of  the 
account.  B.  may  set  off  as  against  C.  the  balance  which 
is  due  on  the  current  account  when  he  receives  notice  of 
the  assignment,  but  not  any  balance  which  becomes  due 
afterwards  (q). 

But  it  is  open  to  the  contracting  parties  to  exclude  the  The  rule 
operation  of  this  rule  if  they  think  fit  by  making  it  a  term  excluded 
of  the  original  contract  that  the  debtor  shall  not  set  up  ^^  *8^' 
against  an  assignee  of  the  contract  any  counter  claim  original 
which  he  may  have  against  the  original  creditor.  This  is  ^°°*'**'*' 
established  by  the  decision  of  the  Court  of  Appeal  in  parties. 
Chancery  in  Ex  parte  Asiatic  Banking  Corporation,  the  Banking 
facts  of  which  have  already  been  stated  for  another  aspect  Corpora- 
of  the  case  (r). 

Two  alternative  grounds  were  given  for  the  decision  in 
favour  of  the  claim  of  the  Asiatic  Banking  Corporation 
under  the  letter  of  credit.  One,  which  we  have  already 
noticed,  was  that  the  letter  was  a  general  propostil,  and 
that  there  was  a  complete  contract  with  any  one  who 
accepted  it  by  advancing  money  on  the  faith  of  it.  The 
other  was  that,  assuming  the  original  contract  to  be  only 
with  Dickson,  Tatham,  &  Co.  to  whom  the  letter  was 
given,  yet  the  takers  of  bills  negotiated  under  the  letter 
were  assignees  of  the  contract,  and  it  appeared  to  have 
been  the  intention  of  the  original  parties  that  the  equities 


notice  of  assignment,  Stephens  v. 
VenaMet  (1862)  80  Beav.  625, 
WaUon  T.  Mid  Walet  Ry.  Co. 
(1867)  L.  R.  2  0.  P.  593,  30  L.  J. 
C.  P.  285. 
(p)  Qrahani  v.  Johnson  (1869)  8 


Eq.  36,  38  L.  J.  Oh.  374. 

{q)  Cavendish  v.  Oeaves  (1857)  24 
Beav.  163,  27  L.  J.  Ch.  314. 

(r)  (1867)  2  Ch.  891,  36  L.  J.  Ch. 
222,  p.  22,  supra. 
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which  might  be  available  for  the  bank  against  Dickson, 
Tatham,  &  Co.  should  not  be  available  against  assignees. 
Lord  Cairns,  then  Lord  Justice,  thus  stated  the  law: — 

"  Generally  speaking  a  chose  in  act!on  assignable  only  in  equity  must  be 
assigned  subject  to  the  equities  existing  between  the  original  parties  to  the 
contract ;  but  this  is  a  rule  which  must  yield  when  it  appears  from  the 
nature  or  terms  of  the  contract  that  it  must  have  been  intended  to  be 
assignable  free  from  and  unaffected  by  such  equities." 

Where  assignees  of  a  chose  in  action  are  enabled  by 
statute  to  sue  at  law,  similar  consequences  may  be  pro- 
duced by  way  of  estoppel  (s);  which  really  comes  to  the 
same  thing,  the  doctrine  of  estoppel  being  a  more  technical 
and  definite  expression  of  the  same  principle. 

The  principle  thus  laid  down  has  been  followed  out 
in  several  later  decisions  on  the  effect  of  transferable 
debentures  issued  by  companies.  The  question  whether 
the  holder  of  such  a  debenture  takes  it  free  from  equities 
is  to  be  determined  by  the  original  intention  of  the 
parties. 

The  form  of  the  instrument  is  of  course  material,  but 
the  general  tenor  is  to  be  looked  to  rather  than  the  words 
denoting  to  whom  payment  will  be  made;  these  cannot 
be  relied  on  as  a  sole  or  conclusive  test.  Making  a  de- 
benture payable  to  the  holder  or  bearer  does  not  necessarily 
mean  more  than  that  the  issuing  company  will  not  require 
the  holder  who  presents  the  instrument  for  payment  to 
prove  his  title,  especially  if  the  object  of  the  debenture  is 
on  the  face  of  it  to  secure  a  specific  debt  (t).  But  an 
antecedent  agreement  to  give  debentures  in  such  a  form  is 
evidence  that  they  were  meant  to  be  assignable  free  from 
equities  (u) ;   and  debentures  payable  to  bearer  without 


(»)  Webb  V.  Het-ne  Bay  Commis- 
sioners (1870)  L.  B.  5  Q.  B.  642,  39 
L.  J.  Q.  B.  221. 

(()  Financial  Corporation's  claim 
(lb6i>)  8  Ch.  355,  SCO,  87  L.  J.  Oh. 


362. 

(m)  Ex  parte  New  Zealand  Banking 
Corporation  (1867)  3  Ch.  154,  37  L. 
J.  Ch.  418. 
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naming  any  one  as  payee  in  the  first  instance  are  pHma 
facie  so  assignable  (x) ;  so  again  if  the  document  resembles 
a  negotiable  instrument  rather  than  a  common  money  bond 
or  debenture  in  its  general  form  (y). 

Even  when  there  is  nothing  on  the  face  of  the  instru- 
ment to  show  the  special  intention  of  the  parties,  the 
issuer  cannot  set  up  equities  against  the  assignee  if  the 
instrument  was  issued  for  the  purpose  of  raising  money  on 
it  {z).  The  general  circumstances  attending  the  original 
contract — e.g.  the  issue  of  a  number  of  debentures  to  a 
creditor  instead  of  giving  a  single  bond  or  covenant  for 
the  whole  amount  due — may  likewise  be  important.  More- 
over, apart  from  any  contract  with  the  original  creditor, 
the  issuing  company  may  be  estopped  from  setting  up 
equities  against  assignees  by  subsequent  recognition  of 
their  title  (a). 

The  rule  extends  to  an  order  for  the  delivery  of  goods  as 
well  as  to  debentures  or  other  documents  of  title  to  a  debt 
payable  in  money  (6). 

On  principle  this  doctrine  seems  inapplicable  in  a  case  Qw>  ^l»e» 
where  the  original  contract  is  not  merely  subject  to  a  cross  nal  con- 
claim  but  voidable.     For  the  agreement  that  the  contract  ^"'^^  ^ 
shall  be  assignable  free  from  equities  is  itself  part  of  the 
contract,  and  should  thus  have  no  greater  validity  than 
the  rest.    A  collateral  contract  for  a  distinct  consideration 


(it)  Fx  parte  Cdbome  <fc  Straw- 
bridge  (1870-1)  11  Eq.  478,  40  L. 
J.  Ch.  93,  343,  which  cannot  now 
be  taken  as  warranting  anything 
beyond  the  statement  in  the  text, 
cp.  Crouch  V.  Credit  Fonder  (1873) 
L.  R.  8  Q.  B.  374,  386,  42  L.  J.  Q. 
B.  183. 

{y)  Ex  parte  City  Bank  (1868)  3 
Ch.  758. 

(z)  Dickson  v.  Swansea  Vale  Ry.  Co. 
(1868)  L.  R.  4  Q.  B.  44,  38  L.  J.  Q. 
B.  17.  Oi'aham  v.  Johnson  (1869) 
8  £q.36, 38  L.  J.  Ch.  874,  Beema  not 
consiatent  with  this. 

(a)  Higgs  v.  Northern  Auam  Tea 
Co.  (1869)  L.  B.  4  Ex.  887,  88  L.  J. 


Ex.  233 ;  Ex  parte  Universal  Life 
Assurance  Co.  (1870)  10  Eq.  458,  39 
L.  J.  Ch.  829  (on  same  facts) ;  Ex 
parte  Chorley  (1870)  11  Eq.  167,  40 
L.  J.  Ch.  153  ;  cp.  Re  Bahia  db  San 
Francisco  Ry.  Co.  (1868)  L.  R.  3  Q. 
B.  584,  37  L.  J.  Q.  B.  176.  Qu.  can 
Athenceum  Life  Assurance  Soc.  v. 
Pooley  (1858)  3  De  G.  &  J.  294,  28 
L.  J.  Ch.  119,  be  reconciled  with 
these  cases  T  It  seems  not :  Brun- 
ton's  claim  (1874)  19  Eq.  302,  312, 
44  L.  J.  Ch.  450. 

(6)  Merchant  Banking  Co.  of  Lon- 
don V.  Phcenix  Bessemer  Steel  Co. 
(1877)  6  Ch.  D.  205,  46  L.  J.  Oh. 
418. 


21() 


PKUSONH    AITKCTKI)    MY    l'ONTHA«T. 


l.>mlh»  to 

K>  (1on«>  l\v 
i»irn><'nu>nt 
ot  i«rt  iw : 
o\>ntr«ot. 
OAnnot  Ih> 


mi^ht.  ho  nwoihor  nuiiii'v:  ImH;  <1u»  notion  i>l'  innkin^r  it  a 
(onn  of  <|jo  oonlriuM  ilsclf  ihiil.  <»no  pIuiII  uoi  oxoiviRc  inty 
ri^hl  of  n'scinfling  i(  lliiil  niiiy  Mriorwimls  bo  diBC«»vonMl 
8oon»»  lo  involvo  <ho  smno  kind  of  fiillnoy  n«  (ho  Bovoroign 
powor  in  msImIo  M.Hstnning  lo  ninko  ils  own  nets  irrovonvMo. 
Nor  (loos  it  nutk(»  any  ilifVoronoo,  ho  lon^  i\h  wo  lullioit' 
to  tho  goniM'al  nilos  of  oontraot,  thni  tho  Hti|>\ilalion  is 
in  ffivonr,  not  of  tho  ori,«[inal  oroilitor,  bnt.  only  of  liis 
a^'isignoos  («•).  HowoviM*.  tlu»  |>oin<  has  not  boon  distijiclly 
VMisod  in  any  of  tbo  (UhmiUmI  ousos.  In  (inilmui  v.  Jolni- 
.■»(>)>  ((/\  whoro  tho  oontraot  wn,'^  originally  voidablo  (if  nol 
all ojfc)o(hor  void :  tho  ulainlitV  had  oxocntcd  a  bond  rnaliM' 
tho  in»nn^sHion  that  ho  was  acoopting  or  indoi*sing  a  bill  of 
oxohMng«')  (^f'\  !in  ansignoo  of  tlu»  bond  a,s  woll  as  Iho 
obligoo  wa,s  i\>slrain«>d  frotn  onfoiving  tho  bond:  but  the 
diMMsion  wa,s  n^stml  on  tho  son\invhai  tnusatisfaotory  gi-oninl 
thtjt.  idthough  tho  instnnnont  wa,s  givon  for  tho  purposo  of 
n»onoy  boing  raisod  npotj  it,  thoro  wns  no  intontion  ox- 
prossod  on  tho  faoo  o(  it  that  it  shoidd  bo  a,ssignablo  fro(> 
t'n^ni  ivpiitios. 

Howovor.  if  tlu»  oontra»M  woro  not  onfonvablo  as  bo- 
twtvn  tho  original  pMrtios  only  by  iva.son  of  thoir  boing  //) 
piiri  (/f//<7<).  a.s  not  having  c«>inpliiHl  with  statutory  ix^cpiiro- 
nionts  or  tlu^  liko,  an  a.ssigno(>  for  vahu»  without  notiiv  of 
tho  »>riginal  dofoct  will,  at  all  ovontvS,  havo  a  good  titlo  by 
ostoppol  {f\ 

Tho  transt'orablo  dobontnn^s,  tho  ct^oct  of  which  can\o  in 
(p\ostioi\  in  tho  oa.^^os  wo  havo  just  ivviowod,  woiv  no  doid>t 
intondod  to  bo  oipnvalont  to  nogotiablo  instrunionts,  and 
thon^  havo  boon  diotn  in  tho  G>urt  of  Chancery  favouring 
tho  viow  that  thoy  woiv  such  in  fact  ((/).      But  a  later 


(,-\  h\  prinoiplo  it  it  tho  same  ivs 
tho  owo  put  in  the  Pijrent  (^0.  1 7, 
ilo  r»>4;.  inri(»,*2tS)  "non  vAlore  »i  iH>n- 
vonorit,  no  dohjK  pr»«wtetur." 

(d)  ilSCs>)  S  Kq.  86,  88  U  J.  Ch. 
874. 

\t)  Tho  eviiieneo  wm  contlicUpg, 


but  tho  Court  took  this  view  of  the 
fnots  :  oce  »tp.  43. 

(/)  See  Wrhh  v.  lirrnc  R<ii/  Com- 
mmioners  (1870)  L.  \L  B  Q.  B.  (U'2, 
39  h.  J.  Q.  B.  221. 

(-;)  See  e(i(>eoiaIIy  Ex  parte  City 
lianl  (1866)  8  Ch.  768. 


.:fTv-»V^'n: 


^j^'.-.-f.^'TVi'  ^«  'ji  v'.Ukjfe^'gTr*" 
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(IcciRioii  of  iho  Court  of  Qikk'u'r  n«>iioli  (1873)  hIiowh  thai  gotUble  i 

.  .•  i   1       !•   II  •     1         1         nn         1  1  1       Crouch  v, 

iliiH  iiilcntion  cannot,  no  fully  oarrnjii  out.  Ww  <lol»ior  (ir^jit 
nmy  contrnct  in  hucIi  a  way  nn  io  allor  or  abandon  liia  ^''"'"'•er. 
own  riglils  as  agaiuHt  aHMi^ncos  of  (lu;  ronlracl. ;  but 
|)(>  cannot  altor  or  abandon  tlio  ri^litH  of  HubH(M|uont 
lussignccH,  and  tiu^roforo  cannot  enable  an  intt>rincdiat«! 
IranHfcror  baving  no  title  to  givo  a  good  litlo  to  bis 
iraiisft'rci^  (//). 

This  nuirkM  tln^  oxtrcino  limit,  of  Ibo  cxtoiiRion  wbic^b 
cini  be  given  to  tbo  ])o\V(T  of  trauHJerring  rights  under  a 
contract  consistf^ntly  with  the  general  rules  of  law. 

We    nrr   now    in    a    position    t.o  see  tJie  natuni  of  the  Negotl- 
(lillicnlties  which    nuikt^    the    mere  assignment  of  a  con-  Btntnientn. 

tract,  inadeijuate  for  tlui  reciuirenfents  of  connnc-rco,  and  1^'fflc"'- 

1-1  I'll',  .1  1  •      *'«" "' 

to   meet   which    negotiable    instruments    have    been    in- wwiignoe  <.f 

'" -''■.       .  .....  »«is. 

The  assignee  ot  a  contract  is  under  two  inconveniences  (/'). 
The  first,  is  that  \w  may  be  met  with  any  defence  which 
wonld  have  been  good  against  his  assignor.  This,  we 
hiivi^  seen,  may  to  a  considenible  extent  if  not  altogc^ther 
ho  obviated  by  the  agreement  of  the  original  contracting 
parties. 

The  second  is  that  ho  must  prove  his  own  title  and  that 
of  the  intermediate  assignees,  if  any;  and  for  this  purjjoso 
ho  must  impure  into  the  title  of  his  immediate  assignor. 
This  can  be  in  part,  but  only  in  part,  provided  against  by 
agreement  of  the  parties.  It  is  quite  competent  for  th(!m 
to  stipulate  that  as  between  themselves  payment  to  the 
holder  of  a  particular  document  shall  be  a  good  discharge ; 
but  such  a  stipulation  will  neither  affect  the  rights  of  in- 
termediate assignees  nor  (mable  the  holder  to  compel 
payment  without  proving  his  title.  Parties  cannot  set  up 
a  market  overt  for  contractual  rights. 

The  complete  solution  of  the  problem,  for  which  the  Remedy 

by  Rpecial 


(A)  Crouch  V.  Cr6dit  Fonder  (1873) 
L.  R.  8  Q.  B.  374,  42  L.  J.  Q.  B. 


188. 
(t)  Op.  Savfgny,  Obi.  §  62. 
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ordinary  law  of  contract  is  inadequate,  is  attained  by  the 
law  merchant  (Jc)  in  the  following  manner : — 

(i.)  The  absolute  benefit  of  the  contract  is  attached  to 
the  ownership  of  the  document  which  according  to  ordinary 
rules  would  be  only  evidence  of  the  contract. 

(ii.)  The  proof  of  ownership  is  then  facilitated  by  pre- 
scribing a  mode  of  transfer  which  makes  the  instrument 
itself  an  authentic  record  of  the  successive  transfers :  this  is 
the  case  with  instruments  transferable  by  indorsement. 

(iii.)  Finally  this  proof  is  dispensed  with  by  presuming 
the  hoiia  fide  possessor  of  the  instrument  to  be  the  true 
owner:  this  is  the  case  with  instruments  transferable  by 
delivery,  which  are  negotiable  in  the  fullest  sense  of  the 
word. 

The  result  is  that  the  contract  is  completely  embodied  (l) 
for  all  practical  purposes  in  the  instrument  which  is  the 
symbol  of  the  contract;  and  both  the  right  under  the 
contract  and  the  property  in  the  instrument  are  treated  in 
a  manner  quite  at  variance  with  the  general  principles 
of  contract  and  ownership.  "We  give  references  to  a  few 
passages  where  specimens  will  be  found  of  the  positive 
terms  in  which  the  p.  .vileges  of  bona  fide  holders  of  nego- 
tiable instruments  have  been  repeatedly  asserted  by  the 
highest  judicial  authority  (m). 

The  narrower  doctrine  which  for  a  time  prevailed,  re- 
quiring a  certain  measure  of  caution  on  the  part  of  the 
holder,  is  now  completely  exploded.  Nothing  short  of 
actual  knowledge  of  the  facts  affecting  his  transferor's  title 


(it)  Extended  to  promissorj  notes 
by  statute :  8  &  4  Anne  c.  8  (in  Rev. 
Stat.)  88.  1 — 3,  now  superseded  and 
repealed  by  the  Bills  of  Exchange 
Act,  1882. 

(I)  "Verkorperungder  Obligation," 
Savigny. 

(m)  See  per  Byles  J.  Swan  v.  N. 
B.  AvairaUman  Co.  (1863)  in  Ex 
Ch.  2  H.  &  C.  184, 31  L.  J.  Ex.  425 
per  I  ord    Campbell,    Brandao    v, 
Barnttt  (1846)  12  CI.  k  F.  787; 


opinion  of  Supreme  Court,  U.S.  de- 
livered by  St  jry  J.  Swift  v.  Tyson 
(1842)  16  Peters  1, 15.  The  follow. 
ing  references  as  to  the  nature  of 
the  contracts  undertaken  by  the 
parties  to  a  bill  of  exchange  may  be 
found  useful.  Acceptor  and  drawer : 
Joties  V.  Broadhurst  (1850)  9  C.  B. 
173,  181  ;  Lebd  v.  Tucker  (1867)  L. 
R.  3  Q.  B.  77,  84.  37  L.  J.  Q.  B.46. 
Indorser :  L.  R.  3  Q.  B.  83,  Benton  v. 
Petert  (1870)  L.  R.  5  Q  B.  475, 477. 
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or  wilful  and  therefore  dishonest  avoidance  of  inquiry  {n) 
will  defeat  the  holder's  right  (o). 

Moreover,  there  is  no  discrepance  between  common  law 
aud  equity  in  this  matter.  Equity  has  interfered  in  certain 
cases  of  forgery  and  fraud  to  restrain  negotiation  ;  but 
at  law  no  title  to  sue  on  the  instrument  can  be  made 
through  a  forgery  (jp);  and  "the  cases  of  fraud  where  a 
bill  has  been  ordered  to  be  given  up  are  confined  to  those 
where  the  possession,  but  for  the  fraud,  would  be  that  of 
the  plaintiff  in  equity "  (q).  The  rights  of  bona  fide 
holders  for  value  are  as  fully  protected  in  equity  as  at 
common  law,  and  against  such  a  holder  equity  will  not 
interfere  (r). 

The  most  frequent  examples  of  negotiable  instruments  Qualities 
are  bills  of  exchange  (of  which  cheques  are  a  species)  (s)  t/awf  to- 
and  promissory  notes.      Their  exceptional   qualities  are  stnimenta. 
concisely  stated  in  the  case  of  Crouch  v.  Credit  Fonder  (t)  ^j^  i^* 
which  has  been  already  referred  to : —  Cronch  v. 

Credit 

.     ,  Fonder. 

"  Bills  of  exchange  and  promissory  notes,  whether  payable  to  order  or 

to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the  word. 
The  person  who,  by  a  genuine  indorsement,  or,  where  it  ia  payable  to 
bearer,  by  a  delivery,  becomes  bolder,  may  sue  in  his  own  name  on  the 
contract,  and  if  he  is  a  bona  fde  holder  for  value  he  has  a  good  title  not- 
withstanding any  defect  of  title  in  the  party  (whether  indorser  or  deliverer) 
from  whom  he  took  it." 

We  may  here  notice  the  positions  contained  in  the 
judgment  of  the  Court,  which  show  the  limits  beyond 


(n)  Lord  Blackburn  in  JoncB  v. 
Gordon  (1877)  2  App,  Ca.  at  p.'629. 

(o)  Ooodman  v.  Harvey  (1836)  4 
A.  &  E.  876  ;  Raphael  v.  Batik  of 
England  (1865)  17  0.  B.  161,  176, 
25  L  J.  G.  P.  33:  Bills  of  Exchange 
Act,  B.  90,  and  Judge  Chalmers'  note 
thereon, 

(p)  The  bona  fide  holder  of  an  in- 
stroment  with  a  forged  indorsement 
may  be  exposed  to  considerable 
hardship.  See  £obbett  v.  Pinkttt 
(1876)  1  Ex.  D.  368,  36  L.  J.  Ex. 


655. 

(q)  Jones  v.  Lane  (1838-9)  3  Y. 
&  C.  Ex.  in  Eq.  281,  293. 

(r)  Thiedemann  v.  Oddschmidt 
(1859)  ID.  F.J.  4. 

(«)  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61,  s.  73).  And  they 
are  equally  negotiable :  M'Lean  v. 
Clydesdale  Banking  Co.  (1883)  9 
App.  Ca.  95. 

(t)  L.  R.  8  Q.  B.  374,  42  L.  J.  Q. 
B.  183. 
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which  the  special  law  of  English  negotiable  instruments 
cannot  be  extended. 

1.  It  is  extremely  doubtful  whether  the  seal  of  a  cor- 
poration can  be  treated  as  equivalent  to  signature  for  the 
purpose  of  making  an  instrument  under  it  negotiable  at 
common  law  (u). 

2.  A  bond  containing  a  contract  not  merely  to  pay  the 
principal  but  to  cause  the  bonds  to  be  drawn  for  payment 
in  a  specified  manner  cannot  be  negotiable,  since  it  violates 
the  general  rule  that  the  contract  to  pay  must  be  uncon- 
ditional. (It  must  also  be  a  contract  to  pay  money  or  to 
deliver  another  negotiable  security  representing  money  (x): 
therefore  a  promise  in  writing  to  deliver  1000  tons  of  iron 
to  the  bearer  is  not  negotiable  and  gives  no  right  of  action 
to  the  possessor)  (y). 

3.  Mere  private  agreement  or  particular  custom  cannot 
be  admitted  as  part  of  the  law  merchant  so  as  to  introduce 
new  kinds  of  negotiable  instruments.  But  the  fact  that  a 
universal  mercantile  usage  is  modem  is  no  reason  against 
its  being  judicially  recognized  as  part  of  the  law  merchant. 
The  notion  that  general  usage  is  insufficient  merely  be- 
cause it  is  not  ancient  is  founded  on  the  erroneous  assump- 
tion that  the  law  merchant  is  to  be  treated  as  fixed  and 
invariable  (z). 


{u)  But  if  a  corporation  ia  express* 
ly  enabled  by  statute  to  issue  pro- 
missory notes  under  seal  they  may 
be  sued  on  as  ordinary  promissory 
notes:  Slark  v.  Highgate  Archway 
Co.  (1814)  6  Taunt.  792,  and  in  any 
case  the  addition  of  the  seal  will 
not  prevent  an  instrument  from 
being  a  good  bill  or  note  if  it  is  also 
signed  by  an  agent  or  agents  for  the 
company  so  that  it  would  be  good 
without  the  seal,  which  may  perhaps 
be  regarded  as  an  ear-mark  or 
memorandum  made  by  the  company 
or  its  agents  for  their  own  conveni- 
ence: see  HaLford  v.  CamerovHa  Coal- 
brook,  dsc,  Co.  (1851)  16  Q.  B.  442, 
20  L.  J.  Q.  B.  160 ;  Agqs  v.  Nichol- 
son  (1856)  1  H.  &  N.  165,  25  L.  J. 


Ex.  348;  Balfour  v.  Emett  (1859)  6 
C.  B.  N.  S.  601,  28  L.  J.  C.  P.  170; 
Dutton  V.  Marsh  (1871)  L.  R.  6  Q. 
B.  361,  40  L.  J.  Q.  B.  176; 

(a;)  Qoodwin  v.  Robarti  (1876)  Ex, 
Ch.,  L.  R.  10  Ex.  337,  1  App.  Ca. 
476,  45  L.  J.  Ex.  748. 

(y)  Dixon  v.  Bmll  (1856)  3  Macq. 
1,  and  see  Byles  on  Bills,  Ch.  7. 
Such  a  contract  may  however  be 
made  assignable  fre:,  from  equities: 
Merchant  Banking  Co.  of  London  v. 
Phoenix  Baaemer  Sted  Co.  (1877)  5 
Ch.  D.  205,  46  L.  J.  Cb.  418. 

(2)  Goodwin  v.  Rohartt,  mpra, 
overruling  Crouch  v.  CrSdii  Ponder 
on  this  point;  RumhaU  v.  Metropoli- 
tan Bank  (1877)  2  Q.  B.  D.  194,  46 
L.  J.  Q.  B.  346. 
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The  bonds  of  foreign  governments  issued  abroad  and 
treated  in  the  English  market  as  negotiable  instruments 
are  recognized  as  such  by  law  (a).  So  is  the  provisional 
scrip  issued  in  England  by  the  agent  of  a  foreign  govern- 
ment as  preparatory  to  giving  definite  bonds  (6).  Such 
bonds  or  scrip,  and  other  foreign  instruments  negotiable 
by  the  law  of  the  country  where  they  are  made,  may  be 
recognized  as  negotiable  by  our  Courts  though  they  do  not 
satisfy  all  the  conditions  of  an  English  negotiable  instru- 
ment (c). 

From  what  was  said  in  Goodwin  v.  Roharta  (d)  in  the  Negoti- 
House  of  Lords  it  seems  that  where  the  holder  of  an  instru-  Mtoppel. 
ment  purporting  on  the  face  of  it  to  be  negotiable,  and  in 
fact  usually  dealt  with  as  such,  intrusts  it  to  a  broker  or 
agent  who  deals  with  it  in  the  market  where  such  usage 
prevails,  he  is  estopped  from  denying  its  negotiable  quality 
as  against  any  one  who  in  good  faith  and  for  value  takes 
it  from  the  broker  or  agent.  But  where  a  person  takes 
documents  of  value,  negotiable  or  not,  from  one  whom  he 
knows  to  be  an  agent  having  limited  authority,  he  must 
at  his  own  peril  ascertain  what  that  authority  is ;  and  this 
whether  his  knowledge  be  derived  from  the  principal  or 
not  (e). 

It  is  also  to  be  observed  that  an  instrument  which  has  How  in- 
been  negotiable  may  cease  to  be  so  in  various  ways,  ^oay  ocLe 
namely —  *o  ^  re- 

payment by  the  person  ultimately  liable  (/). 
Restrictive  indorsement  (g). 


gotiable. 


(a)  Oorgier  v.  MieviUe  (1824)  3  B. 
k  C.  45.  Negotiability  in  a  foreign 
market  is  not  enough:  Picker  v.  Lon- 
don and  County  Banking  Co.  (1887) 
18  Q.  B.  Div.  616. 

(6)  Goodwin  v.  Robarts  (1876)  L. 
B.  10  Ex.  76,  affd.  in  Ex.  Ch.  ib. 
337,  in  H.  L.  1  App.  Ca.  476,  46  L. 
J.  Ex.  748. 

(c)  See  Crouch  v.  Cridit  Fonder 
(1873)  L.  B.  8  Q.  B.  at  pp.  384-6  ; 
Ooodwin  v.  Robarts,  1  App.  Ca.  at 
pp.  494-6. 


{d)  1  App.  Ca.  486, 489,  493,  497. 

(e)  Earl  of  Sheffield  v.  London 
Joint  Stock  Bank  (1888)  13  App. 
Ca.  333,  57  L.  J.  Oh.  986. 

(/)  Lazarus  v.  Cowie  (1842)  8  Q. 
B.  464.  As  to  the  possibility  of 
suing  on  a  bill  after  it  has  been  paid 
by  some  other  person,  see  Cook  v. 
Lister  (1863)  13  C.  B.  N.  S.  543,  32 
L.  J.  C.  P.  121. 

ig)  Bills  of  Exchange  Act,  1882, 
88.  35,  36. 
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Crossing  with  the  words  "  not  negotiable  "  (h). 
To  a  certain  extent,  in  the  case  of  bills  payable  to  order, 
indorsement  when  overdue,  which  Tiakes  the  indorsee's 
rights  subject  to  what  are  called  equ  "es  attaching  to  the 
bill  itself,  e.g.  an  agreement  between  the  original  parties 
to  the  bill  that  in  certain  events  the  acceptor  shall  not  be 
held  liable,  but  not  to  collateral  equities  such  as  set- 
off (^). 


Transfer 
of  con- 
tracts 
where 
duties  as 
well  as 
rights 
trans- 
ferred, 


We  have  purposely  left  to  the  last  the  consideration  of 
certain  important  classes  of  contracts  which  may  be  roughly 
described  as  involving  the  transfer  of  duties  as  well  as  of 
rights.     This  happens  in  the  cases 

(A)  Of  transferable  shares  in  partnerships  and  com- 
panies. 

(B)  Of  obligations  (k)  attached  to  ownership  or  interest3 
in  property. 


(A)  Part- 
nerships : 
Shares  in 
ordinary 
partner- 
ships and 
unincor- 
porated 
companies 
may  be 
made 
transfer- 
able at 
common 
law. 


A.  The  contract  of  partnership  generally  involves  per- 
sonal confidence,  and  is  therefore  of  a  strictly  personal 
character.  But,  "  if  partners  choose  to  agree  that  any  of 
them  shall  be  at  liberty  to  introduce  any  other  person  into 
the  partnership,  there  is  no  reason  why  they  should  not : 
nor  why,  having  so  agreed,  they  should  not  be  boiuid  by 
the  agreement "  (Z).  At  common  law  the  number  of  per- 
sons engaged  in  a  contract  of  partnership  does  not  make 
any  difference  in  the  nature  or  validity  of  the  contract ; 
hence  it  follows  that  if  in  a  partnership  of  two  or  three  the 
share  of  a  partner  may  be  transferred  on  terms  agreed  on 
by  the  original  partners,  there  is  nothing  at  common  law 
to  prevent  the  same  arrangement  from  being  made  in  the 


(h)  Bills  of  Exchange  Act,  1882, 
B.  77.  A  pernon  taking  a  cheque  bo 
crossed  has  not  and  cannot  give  a 
better  title  than  the  person  from 
whom  he  took  it:  s.  SI. 

(0  See  Ex  parte  Swan  (1838)  6 
£q.  844,  369,  where  the  authorities 


are  discussed. 

(k)  We  use  the  word  here  in  ita 
wide  sense  so  as  to  denote  the 
benefit  or  burden  of  a  contract,  or 
both,  according  to  the  nature  of  the 
case. 

(I)  Lindley  on  Partnership,  364. 
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case  of  a  larger  partnership,  however  numerous  the  mem- 
bers may  be;  in  other  words,  unincorporated  companies 
with  transferable  shares  are  not  unlawful  at  common  law. 
But  this,  as  Lord  Justice  Lindley  observes,  is  now  only  of 
historical  interest  (m). 

At  first  sight  this  may  seem  to  involve  the  anomaly  of  But  no 
a  floating  contract  between  all  the  members  of  the  partner-  contract" 
ship  for  the  time  being,  who  by  the  nature  of  the  case  are  and  no 
unascertained  persons  when  we  look  to  any  future  time  (n).  anomaly 
But  there  is  no  need  to  assume  any  special  exception  from  ^  *^"' 
the  ordinary  rules  of  contract.     It  was   pointed  out  by 
Lord  Westbury  that  the  transfer  of  a  share  in  a  partner- 
ship at  common  law  is  strictly  not  the  transfer  of  the  out- 
going partner's  contract  to  the  incoming  partner,  but  the 
formation  of  a  new  coni:(;<ct.      "By  the  ordinary  law  of 
partnership  as  it  existed  previously  to "   the  Companies 
Acts  "  a  partner  could  not  transfer  to  another  person  his 
share  in  the  partnership.     Even  if  he  attempted  to  do  so 
with  the  coiisent  of  the  other  partners,  it  would  not  be  a 
transfer  of  his  share,  it  would  in  effect  be  the  creation  of 
a  new  partnership"  (o).     This  therefore  is  to  be  added 
to  the  cases  in  which  we  have  already  found   apparent 
anomalies  to  vanish  on  closer  examination. 

Notwithstanding   the   theoretical   legality   of  unincor-  Practical 
poiated  companies,  there  does  not  appear  to  be  any  very  oj^'^n")*"^" 
satisfactory  way  of  enforcing  either  the  claims  of  the  com-  corporated 
pany  against  an  individual  member  (p),  or  those  of  an  wouhUe^-^ 
individual  member  against  the  companv  (a).      But  the  '""°>  ^"^^^ 

c  r        •  -  •       •  ,  ,  ,      apart  from 

power  ot  tornnng  sucu  companies  is  so  much  cut  short  by  compul- 
tho  Companies  Act,  1862,  which  renders  (with  a  few  ex-  ^?7P™" 


(m)  Lindley  on  Companiee,  130 — 
135. 

(n)  Cp.  per  Abbott  O.J.  in 
Jos'ph  V.  Pebrei'  (1825)  R  B.  &  C. 
639,  643.  This  line  of  objection, 
however,  does  not  appear  to  have 
been  distinctly  taken  in  any  of  the 
cases  where  the  legality  of  joint- 
Rtock  companies  was  discussed. 

(o)  Webb  V.  Whiffin  (1872)  L.  R. 


5  H.  L.  711,  727,  42  L.  J.  Ch.  161. 

ip)  We  have  seen  {supra,  p.  204.) 
that  they  cannot  empower  an  officer 
to  sue  on  behalf  of  the  association. 

(q)  See  Lyon  v.  llaynm  (1843)  5 
M.  &  Gr.  501  ;  but  perhaps  since 
the  Judicature  Acta  a  partner  can 
sue  or  be  sued  by  the  partnership  in 
tlie  firm-name,  Lindley  on  Partner- 
ship, 459. 


r  I ! 
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Companies  ceptions)  unincorporated  and  unprivileged  (r)  partnerships 
of  more  than  twenty  (s)  persons  positively  illegal,  that 
questions  of  this  kind  are  not  likely  to  have  much  practical 
importance  in  future.  In  like  manner  the  transfer  of 
BhnTfis  in  com|)anies  as  well  as  their  original  formation  is 
fllmost  entirely  gi^vemed  by  modem  statutes, 

obllga  B.  Obligations  ex  conbxictu  attacheii  to  owwoi-ship  or 

*ttachedto  i^^terests  in  property  are  of  several  kindvS.  With  regard  t\> 
property,  those  attached  to  estates  and  inteivsta  in  lau\l,  which  alono 
offer  any  gtv\^t  matter  for  obserNation,  the  discussion 
of  em  in  detail  is  usually  and  conveniently  treated  as 
belonging  to  the  law  of  real  pjvperty.  We  may  however 
point  out  a  real  divergence  in  modem  times  between  com- 
mon law  aixl  equity  as  to  the  right  way  of  dealing  with 
burdens  imposed  on  the  use  of  land  by  contract. 

A  preliminary  statement  in  a  summary  form  may  be 
useful. 


General 

view 

thereof. 


Obligations  attached  to  ownership  and  interests 

IN  property. 

I.  Goods. 

A  contract  cannot  be  annexed  to  goods  so  as  to  follow  the  property  in 
the  goods  either  at  common  law  (t)  or  in  equity  (u). 

By  statute  18  &  19  Vict.  c.  Ill  the  indorsement  of  a  bill  of  lading 
operates  as  a  legal  transfer  of  the  contract,  if  and  whenever  by  the  law 
merchant  it  operates  as  a  transfer  of  the  property  in  the  goods. 

II.  Land  (aj). 

a.  Relations  between  landlord  and  tenant  on  a  demise. 


{r)  i.e.  such  as  but  for  the  Act 
would  have  been  mere  partnerships 
at  common  law. 

(a)  Ten  in  the  case  of  banking  : 
Companies  Act,  1862,  s.  4. 

(t)  3rd  resolution  in  Sj^enca'^s 
ca.,  1  Sm.  L.  C.  65  ;  Splidt  v. 
Bowles  (1808)  10  East  279.  "in 
general  contracts  do  not  by  the  law 
of  England  run  with  goods."  Black- 
burn on  Sale,  276. 


(u)  Be  Mattos  v.  Gibson  (1858)  4 
De  G.  &  J.  276,  295. 

(:c)  On  this  generally  see  Dart  V. 
&  P.  2.  862  sqq.  ;  3rd  Report  of  R. 
P.  Commission,  Dav.  Conv.  1.  122 
(4th  ed.);  and  above  all  the  notes 
to  Spencer's  ca.  in  1  Sm.  L.  C. :  and 
also  as  to  covenants  in  leases  the 
notes  to  Thurshy  v.  Plant,  1  VVmg, 
Saund.  278-281,  299,  305. 
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erships 
X,  that 
ractical 
isfer  of 
ition  is 


"ship  or 
igani  t\> 
eh  alone 
scussiou 
?ated  as 
however 
;en  com- 
ing with 

may  be 


TERESTS 


property  in 

of  lading 
by  the  law 


Burden : 
of  lessee's  covenants 


of  lessor's  covenants 

Benefit : 
of  lessee's  covenants 


As  to  an  existing  thing  parcel 
of  the  demise,  assignees  are  bound 
whether  named  or  not. 

Ab  to  something  to  be  newly 
made  on  the  premises,  assignees 
are  bound  only  if  named  {y). 

runs  with  the  reversion. 
(32  Hen.  VIIL,  c.  34.) 


runs  with  the  reversion. 
(32  Hen.  VIIL,  c.  34.) 
TH\»  tVfkWte  of  H«^vy  V\T\.  applies  only  to  demises  under  seal  (2),  and 
includes  (by  coiulvucttnn  in  iSjiL'nctir'a  oa.)  only  such  covenants  as  touch  and 
conci.  .1  the  thing  dimiscd  (a). 

of  lessor's  covfinanta  runs  with  the  tenancy. 

See  also  44  &  45  Vict.  c.  41,  ao.  10,  U,  58. 

Note. 

(i)  The  lessee  may  safely  pay  rent  (b)  to  his  lessor  hi  long  as  he  has  no 
notice  of  any  grant  over  of  the  rev6rB|f))(  !  ■!  ft  fi  A(iMb  0,  8  fin  Rev.  Stat.  : 
al.  4  Ann.  c.  16],  wliich  is  in  fact  a  deelttrtttjOH  u(  OmUim  IftW  I  bub  per 
Willes  J.  L.  R.  5  0.  P.  594. 

(ii)  The  lessee  may  still  be  sued  on  his  express  covenants  (though 
under  tlie  old  praclinH  ||R  iii||l|f)  f|fifi  |je  sued  in  debt  for  rent)  after  an  assign- 
ment of  the  term  (c). 

(iii)  Tlie  doctrine  concerning  a  reversion  in  a  term  of  years  is  the  same 
as  concerning  a  freehold  reversion  (d). 

(iv)  Where  the  statute  of  Henry  VIIL  does  not  apply,  ^}}p.  nssjgnee  of 
the  reversion  cannot  sue  an  original  lessee  who  has  ABafufHllj  //f>!^  //I/  |/|a 
estate,  there  being  neither  privity  of  estate  nor  pHvlty  0^  cotilHbi  ((!). 

/3.  Mortgage  debts. 

The  transfer  of  a  mortgage  security  iipePtt^HM  //)  rqitllji  as  .'i  tra/isfep  iff 
the  debt  (/).    Notice  to  the  mortgagor  is  not  nouded  to  make  the  ass/gn- 


I 


ill 


\i  (1858)  4 

eeDartV. 

Iport  of  R. 

Inv.  1.  122 
1  the  notes 
C. :  and 
lleases  the 
V  1  Wms, 


{y)  As  to  this  distinction,  Bee  1 
Sm.  L.  C.  81  -81. 

(:)  e.rj.  Sin  III  v.  Eagington  iWi) 
L.  K,!tO.  1'.  145,40  Ii.  .f.  Cf.  I' 
140. 

(n)  For  the  meaning  of  this  see 
1  Sm.  L.  0.  79 ;  Fleetwood  v.  Hull 
(1880)  98  O  B.  D.  35. 

(M  In  tn«  case  of  the  lessee's 
lovBuants  othf !•  than  for  payment  of 
rent,  an  asslguun  nf  Ih**  reversion 
18  not  bound  to  glvo  iiiillco  of  the 
assignnuMtt  to  the  lessee  as  a  con- 
dition prect'dent  to  enforcing  his 
tight!!  HcdHoek  v.  Jfiirtton   (1875) 

I'. 


1  It  p.  I).  108,  45  L.  J.  (!.  P.  125. 

(c)  1  Sm.  L.  0.  fi^  i  Wms. 
Saund.  298 

(d]  1  Sm.  L.  C,  74.  75. 

(( )  Mlcoek  V.  MoorhoHsc  (1882)  9 
Q.  B.  Div.  366. 

(/)  This  is  one  of  the  cases  in 
which  the  equitable  transfer  of  a 
debt  is  not  made  =  a  legal  transfer 
by  the  Judicature  Act,  1873.  Tu 
praotiPH  an  express  assignment  i^ 
thn  debt  Is  alwaja  adiled  :  the  old 
power  of  attorney  however  is  now 
suporfluous. 


oi 
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ment  valid  ;  but  without  such  notice  the  assignee  is  bound  by  the  state 
of  the  accounts  between  mortgagor  and  mortgagee  {g). 

7.  Bent'chargefl  and  annuities  imposed  on  land  independently  of  tenancy 
or  occupation  (h). 

An  agreement  to  grant  an  annuity  charged  on  land  implies  an  agree* 
ment  to  give  a  personal  covenant  for  payment  (t)  ;  but  by  a  somewhat 
curious  distinction  the  burden  of  a  covenant  to  pay  a  rent- charge  does 
not  run  with  the  land  charged,  nor  does  the  benefit  of  it  run  with  the 
rent  (k). 

8.  Other  covenants  not  between  landlord  and  tenant,  relating  to  land 
and  entered  into  toith  the  owner  of  it. 

The  benefit  runs  with  the  covenantee's  estate  so  that  an  asBignnfl  can 
sue  at  common  law.  The  lessee  for  years  of  the  covenantee  may  enf(jr(;e 
the  covenant  as  an  assign  if  assigns  are  named  (2).  It  is  immaterial 
whether  the  covenantor  was  the  person  who  conveyed  the  land  to  the 
covenantee  or  a  stranger  (m).  The  usual  vendor's  covenants  for  title  come 
under  this  head. 

e.  The  like  covenants  entered  into  hy  the  owner. 

The  burden  of  such  covenants  appears  on  the  whole  not  to  run  with  the 
land  in  any  case  at  common  law  (n).  But  where  a  right  or  easement 
affecting  land — such  as  a  right  to  get  minerals  free  from  the  ordinarv 
duty  of  not  letting  down  the  surface — is  granted  subject  to  the  duty  of 
pajdng  compensation  for  damage  done  to  the  land  by  the  exercise  of  the 
right,  there  the  duty  of  paying  compensation  runs  at  law  with  the  benefit 
of  the  grant.  Here,  however,  the  correct  view  seems  to  be  that  the  right 
itself  is  a  qualified  one — viz.  to  let  down  the  surface,  &o.,  paying  conipen- 
sation  and  not  otherwise  (o). 

The  burden  does  run  with  the  land  in  equity  (subject  to  the  limitation 
to  be  mentioned)  in  this  sense,  that  a  court  of  equity  will  enforce  the 


(g)  Jones  v.  Qihhona  (1864)  9  Ves. 

407,  411  ;    Matthews   v.    Wallwyn 
(1798)  4  Ves.  118,  126. 

(A)  These  must  be  regarded  as 
arising  from  contract  (we  do  not 
speak  of  rents  or  services  incident 
to  tinure)  ;  the  treatment  of  rent- 
charges  in  English  law  as  real  rights 
or  incorporeal  hereditaments  seems 
arbitrary.  For  a  real  right  is  the 
power  of  exercising  some  limited 
part  of  the  rights  of  ownership,  and 
is  quite  distinct  from  the  right  to 
receive  a  fixed  payment  without  the 
immediate  power  of  doing  any  act  of 
ownership  on  the  property  on  which 
the  payment  is  secured. 

(0  Bower  v.  Cooper  (1842)  2  Hft. 

408,  11  L.  J.  Ch.  287. 

[k]  1  Wms.  Saund.  303. 


{I)  Taite  v.  Gosling  (1879)  11  Ch. 
D.  273,  48  L.  J.  Oh.  397. 

(m)  Contra  Sugd.  V.  &  P.  584—6, 
but  alone  among  modem  writers. 
The  cases  from  the  Year  Books 
relied  on  by  Lord  St.  Leonards 
(Pakenham's  ca.  H.  42  E.  III.  3,  pi. 
14,  Home's  ca.  M.  2  H.  IV.  6,  pi,  ■>[>) 
seem  to  show  only  that  it  was  once 
thought  doubtful  whether  the 
assignee  could  sue  without  being 
also  /leir  of  the  original  covenantee. 
See  also  0.  W,  Holmes,  The  Com- 
mon Law,  395,  404. 

(n)  3rd  report  of  R.  P.  Commis- 
sioners, in  1  Dav.  Con  v.  Austerhrry 
V.  Corporation  cf  Oldham  (1885)  29 
Ch.  Div.  750. 

(0)  Aspden  v.  Seddon  (1876)  1  Ex. 
Div.  49e,  509,  46  L.  J.  Ex.  353. 
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covenant  against  assigneea  who  have  actoal  or  conBtructive  (/ )  notice  of  it ; 
and  when  the  covenant  ia  for  the  benefit  of  other  land  (as  in  practice  is 
commonly  the  case)  the  benefit  generally  though  not  always  runs  with  that 
other  land. 

Explanation.  Let  ns  call  the  land  on  the  use  of  which  a  restriction  is 
imposed  by  covenant  the  qttasi-servient  tenement,  and  the  land  for  whose 
beneBt  it  is  imposed  the  qium-dominant  tenement.  Now  restrictive 
covenants  may  be  entered  into 

(1)  By  a  vendor  as  to  the  use  of  other  land  retained  or  simultaneously 
sold,  for  the  benefit  of  the  land  sold  by  him  : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement  and  the 
benefit;  also  runs  ^ith  the  quasi-dominant  tenement. 

(2)  By  a  purchaser  as  to  the  use  of  the  land  purchased  by  him,  for  the 
benefit  of  other  land  retained  or  simultaneously  sold  by  the  vendor  : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement,  and 
the  benefit  may  run  with  the  quasi-dominant  tenement  when  such  is  the 
intention  of  the  parties,  and  especially  when  a  portion  of  land  is  divided 
into  several  tenements  and  dealt  with  according  to  a  prescribed  plan  {q). 

All  these  rights  and  liabilities  being  purely  equitable  are  like  all  other 
equitable  rights  and  liabilities  subject  to  the  rule  that  purchase  for  value 
without  notice  is  an  absolute  defence. 

Further,  this  doctrine  applies  only  to  restrictive,  not  to  affirmative 
covenants.  Thus  it  does  not  apply  to  a  covenant  to  repair.  "  Only  such 
a  covenant  as  can  be  complied  with  without  expenditure  of  money  will 
be  enforced  against  the  assignee  on  the  ground  of  notice  "  (r). 


The  only  points  which  seem  to  call  for  more  notice  here  Further 
are  the  doctrines  as  to  bills  of  lading  (I.)  and  restrictive  ^™"billa 
covenants  as  to  the  use  of  land  (II.  e).  ot  lading. 


cu 


As  to  (I.)  it  is  to  be  borne  in  mind  that  bills  of  lading 
are  not  properly  negotiable  instruments,  though  they  may 
be  called  so  "  in  a  limited  sense  as  against  stoppage  in 
imnsiin  only"  (s).  As  far  as  the  law  merchant  goes  the 
bill  of  lading  only  represents  the  goods,  and  does  not  enable 


ip)  Wilson  V.  Hart  (1886)  1  Ch. 
463  ;  Patman  v.  Barland  (1881)  17 
Ch.  D.  353,  50  L.  J.  Ch.  642. 

iq)  Keates  v.  Lyon,  4  Ch.  218,  38 
L.  J.  Ch.  357,  and  other  cases  there 
considered.  Harrison  v.  Oood  (1871) 
11  Eq.  338,  40  L.  J.  Ch.  294 ;  Jtenala 
V.  CowUshaio  (1878)  9  Ch.  D.  125, 
11  Cb.  Div.  866,  48  L.  J.  Ch.  830  ; 
Splcer  V.  Martin  (1888)  14  App.  Ca. 
12,  58  L.  J.  Cb.  309. 


(»')  Lindley  L.J.  Haywood  v. 
Brunswick  Building  Society  (1881)  8 
Q.  B.  Div.  403,  410,  51  L.  J.  Q.  B. 
73.  L.  &  S.  W.  Ry.  Co.  v.  Gomm, 
20  Ch.  Div.  562,  51  L.  J.  Ch.  530  ; 
Aitaterberry  v.  Corporation  of  Oldham, 
supra  ;  Hall  v.  Ewin  (1887)  37  Ch. 
Div.  74,  57  L.  J.  Ch.  95. 

(«)  Per  Willes  J.  Fueniet  v.  Montis 
(1868)  L.  R.  3  0.  P.  at  p.  276  (38 
L.  J.  C.  P.  95). 
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any  one  who  gets  it  into  his  hands  to  give  a  better  title 
than  his  own  to  a  transferee  ;  "  the  transfer  of  the  symbol 
does  not  operate  more  than  a  transfer  of  what  is  repre- 
sented "  (t).  And  the  whole  efife'  •-  of  the  statute  is  to 
attach  the  rights  and  liabilities  of  the  shipper's  contract 
not  to  the  symbol,  but  to  the  property  in  the  goods  them- 
selves (u) :  the  right  to  sue  on  the  contract  contained  in 
the  bill  of  lading  is  made  to  "  follow  the  property  in  the 
goods  therein  specified  ;  that  is  to  say,  the  legal  title  to 
the  goods  as  against  the  indorser  "  (oc). 


Ab  to  bur- 
den of  co- 
venants 
running 
with  land : 
difference 
between 
O.  L.  and 
equity 
on  this. 
Treatment 
of  the 
question 
at  0.  L. 


As  to  (II.  e)  the  theory  of  the  common  law  is  to  the 
following  effect.  The  normal  operation  of  a  contract,  as 
we  have  already  had  occasion  to  say,  is  to  limit  or  cut  short 
in  some  way  the  contracting  party's  control  over  his  own 
actions.  Among  other  kinds  of  actions  the  exercise  of  rights 
of  ownership  over  a  particular  portion  of  property  may  be 
thus  limited.  So  far  then  an  owner  "may  bind  himself  by 
covenant  to  allow  any  right  he  pleases  over  his  property"  (y) 
or  to  deal  with  it  in  any  way  not  unlawful  or  against 
public  policy  (js).  But  if  it  be  sought  to  annex  such  an 
obligation  to  the  property  itself,  this  is  a  manifest  depar- 
ture from  the  ordinary  rules  of  contract.  An  obligation 
attached  to  property  in  this  manner  ceases  to  be  only  a 
burden  on  the  freedom  of  the  contracting  party's  individual 
action,  and  becomes  practically  a  burden  on  the  freedom  of 
ownership.  Now  the  extent  to  which  the  law  will  recog- 
nize such  burdens  is  already  defined.  Certain  well-known 
kinds  of  permanent  burdens  are  imposed  by  law,  or  may  be 
imposed  by  the  act  of  the  owner,  on  the  use  of  land,  for  the 


(t)  Ourney  v.  Behrend  (1854)  3  E. 
&  B.  622,  633,  23  L.  J.  Q.  B.  265. 

{«)  Pox  V.  Nott  (1861)  6  H.  &  N. 
630,  636,  30  L.  J.  Ex.  259  :  Smurtfi- 
waitev.  WUkins  (1862)  1.  *"!.  B.  N. 
S.  842,  850,  31  L.  J.  C.  P.  214. 

(x)  The  Freedom,  L.  R.  3  P.  C. 
594,  599.   As  to  indorsement  by  way 


of  pledge  see  Savell  v.  Burdick 
(1884)  10  App  Ca.  74,  103. 

(y)  JliU  V.  Tujppcr  (1863)  2  H.  &  C. 
121,  127,  32  L.  J.  Ex.  217. 

{z)  It  is  not  unlawful  for  a  land- 
owner to  let  all  his  land  Ho  waste  ; 
but  a  covenant  to  do  ao  would  pro- 
bably be  Invalid . 


COVENANTS   RUNNING  WITH  LAND. 


229 


permanent  benefit  of  other  land :  these,  and  these  only,  are 
recognized  as  being  necessary  for  the  ordinary  convenience 
of  mankind,  and  new  kinds  cannot  be  admitted.  And  this 
principle,  it  may  be  observed,  is  not  peculiar  to  the  law  of 
England  (a).  Easements  and  other  real  rights  in  re  aliena 
cannot  therefore  be  extended  at  the  arbitrary  discretion  of 
private  owners  :  "  it  is  not  competent  for  an  owner  of  land 
to  render  it  subject  to  a  new  species  of  burden  at  his  fancy 
or  caprice  "  (6).  Still  less  is  it  allowable  to  create  new 
kinds  of  tenure  or  to  attach  to  property  incidents  hitherto 
unknown  to  the  law.  But  if  it  is  not  convenient  or  allow- 
able that  these  things  should  be  done  directly  in  the  form 
of  easements  neither  is  it  convenient  or  allowable  that 
they  should  be  done  indirectly  in  the  form  of  obligations 
created  by  contract  but  annexed  to  ownership.  If  the 
burden  of  restrictive  covenants  is  to  run  with  land,  people 
can  practically  create  new  easements  and  new  kinds  of 
tenure  to  an  indefinite  extent.  Such  appears  to  be  the 
view  of  legal  policy  on  which  the  common  law  doctrine 
rests  (c). 


On  the  other  hand  the  Court  of  Chancery  treated  the  In  equity. 
(juestion  differently,  looking  not  so  much  at  general  policy 
as  at  individual  rights.  An  owner  of  land  has  bound 
himself  by  contract  to  limit  his  use  of  that  land  in  a  par- 
ticular manner  :  why  should  his  successors  in  title  not  be 
bound  also,  save  in  the  case  of  a  purchase  for  value  with- 


{<()  Cp.  Savigny,  Obi.  l._  7  :  ancl 
for  a  Bingular  coincidence  in  detail 
D.  8.  3.  de  serv.  praed.  rust.  5  §  1 , 
6  pr.  =  Clnyton  v.  Corby  (1843)  5 
Q.  B.  415,  14  L.  J.  Q.  B.  364. 

((-)  Per  Martin  1?.  Nuttall  v. 
IlyHmocU  (1866)  L.  R.  2  Ex.  10,  36 
L.  J.  Ex.  1;  for  the  C.  L.  principles 
generally  see  Ackroyd  v.  Smith 
(18r.O)  10  C.  B.  164,  19  L.  J.  0.  P. 
315 ;  Baiky  v.  Stqahena  (1862)  12 
C.  B.  N.  S.  91,  31  L.  J.  C.  P.  226. 
Rights  of  this  kind  are  to  be  care- 
full/  distinguished  from  those 
created  by  grants  in  grou  ;  see  per 


Willes  J.  ib.  1?  C.  B.  N.  S.  111. 
The  Courts  might  have  held  that 
new  negative  easements  might  be 
created,  but  not  positive  ones,  but 
this  solution  does  not  seem  to  have 
ever  been  proposed  :  and  the  whole 
subject  of  negative  easements  is 
still  obscure,  as  is  sho^n  by  the 
widely  different  opinions  held  in 
Ballon  v.  Angus  (1881)  6  App.  Ca. 
740,  50  L.  J.  Q.  B.  689. 

(c)  See  per  Willes  J.  delivering 
the  judgment  of  the  Ex.  Ch.  in 
Dennett  v.  Alherton  (1872)  L.  R.  7 
Q.  B.  310,  325. 
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out  notice  of  the  restriction  ?  It  is  no  hardship  on  them ; 
for  those  who  buy  the  land  subject  to  the  restriction  will 
pay  so  much  the  less,  and  the  intention  of  the  parties  would 
be  frustrated  if  contracts  of  this  kind  were  considered  merely 
personal.  The  history  of  the  doctrine  is  somewtiatcurious. 
Lord  Brougham  adopted  and  enforced  what  we  have  called 
the  common  law  theory  in  an  elaborate  judgment  which 
seems  to  have  been  intended  to  settle  the  question  (d).  But 
this  judgment,  though  treated  as  an  authority  in  courts  of 
law  (e),  has  never  been  followed  in  courts  of  equity.  After 
being  disregarded  in  two  reported  cases  (/)  it  was  overruled 
by  Lord  Cottenham  in  Tulk  v.  Moxhay  (g),  now  the  leading 
case  on  the  subject.  The  most  important  of  the  recent 
cases  are  Keates  v.  Lyon  (h)  (where  the  authorities  are 
collected),  Haywood  v.  Brunswick  Building  Society  (i), 
which  decided  that  the  rale  applies  only  to  negative 
covenants,  and  Nottingham  Brick  Go.  v.  Butler  (J).  When 
a  vendor  sells  land  in  building  lots  and  takes  restrictive 
covenants  in  identical  terms  from  the  several  purchasers, 
not  entering  into  any  covenant  himself,  it  is  a  question  of 
fact  whether  these  covenants  are  meant  to  operate  for 
the  protection  of  purchasers  between  themselves.  The 
vendor's  not  reserving  any  part  of  the  property  for 
himself  is  strong  evidence  that  such  was  the  intention ; 
and  if  so  any  purchaser  can  enforce  the  restriction 
against  any  other  purchaser,  or  his  assigns  having  notice, 
nor  can  the  vendor  release  the  covenant  to  any  pur- 
chaser or  his  successors  in  title  without  the  consent  of 
all  the  rest  (k). 


(d)  Keppell  v.  Bailey  (1834)  2  M. 
&  K.  527. 

(e)  mU  V.  Tupper  (1863)  2  H.  & 

C.  121,  32  L.  J.  Ex.  217. 

(/)  Whatman  v.  CHbson  (1838)  9 
Sim.  196  ;  Mann  v.  Stephens  (1846) 
15  Sim.  377. 

ig)  (1848)  2  Ph.  774.  See  per  Fry 
J.  in  Lul-er  v.  Dennis  (1877)  7  Ch. 

D.  227  at  pp.  235,  236,  47  L.  J.  Ch. 
174. 

(A)  (1869)  4  Ch.  218,  88  L.  J. 


Ch.  357. 

(i)  (1881)  8  Q.  B.  Div.  403,  51  L. 
J.  Q.  B.  73. 

U)  (1886)  16  Q.  B.  Div.  778. 
For  the  correspondiDg  Scottish  doc- 
trine Bee  ffislop  v.  Leckie  (1881)  6 
App.  Oa.  560. 

{k)  See  Spicer  v.  Martin  (1888)  12 
App.  Ca.  12,  23,  58  L.  J.  Ch.  309, 
per  Lord  Macnaghten,  approving 
the  statement  of  Hall  V.  0.  in  Renals 
V.  Cowliahxw,  9  Ch.  D.  125,  129. 
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The  result  of  the  equitable  doctrine  is  in  practice  to  The  foan- 
eiiable  a  great  number  and  variety  of  restrictions  to  be  the 
imposed  on  the  use  of  land  for  an  indefinite  time,  subject  equitable 
to  the  contingency  of  a  purchase  for  value  without  notice 
of  the  restriction  (1).  But  equity  does  not  profess  to 
enforce  a  restrictive  covenant  on  a  purchaser  with  notice 
as  being  a  constructive  party  to  the  covenant;  it  only 
restrains  him  from  using  the  land  in  a  manner  which  would 
be  unconscientious  as  depriving  the  covenantee  of  his 
effectual  remedy.  So  far  as  common  law  remedies  go, 
covenants  of  this  kind  can  be  always  or  almost  always 
evaded ;  if  the  equitable  remedy  by  injunction  were 
confined  to  the  original  covenantor,  that  also  could  be 
evaded  by  a  collusive  assignment.  On  this  principle  how- 
ever an  assign  cannot  be  and  is  not  made  answerable  for 
the  active  performance  of  his  predecessor's  covenant :  he 
can  only  be  expected  not  to  prevent  its  performance. 
Hence  the  decisions  to  that  effect  which  have  been 
cited  (tti).  The  jurisdiction  is  a  strictly  personal  and 
restraining  one.  No  rule  of  the  law  of  contract  is  violated, 
for  the  assign  with  notice  is  not  liable  on  the  contract  but 
on  a  distinct  equitable  obligation  in  his  own  person.  Lord 
Brougham  fell  into  the  mistake  of  supposing  that  the 
covenant  must  be  operative  in  equity,  if  at  all,  by  way  of 
giving  effect  to  'kn.  intention  to  impose  permanent  burdens 
unknown  to  the  law.  Equity  does  not  trouble  itself  to 
assist  intentions  which  have  no  legal  merits,  and  any  such 
action,  Lord  Brougham  rightly  saw,  was  beyond  its  proper 
province.  The  decision  of  Keppell  v.  Bailey  (n)  was 
erroneous  on  this  point,  not  from  any  defect  of  reasoning 
in  the  judgment,  but  because  the  roosoning  proceeded  on 
an  eiToneous  assumption. 


(I)  When  there  has  once  been 
such  a  purchase,  a  subsequent  pur- 
chaser cannot  be  affected  by  notice. 
See  per  Lmdley  L.J.  16  Q'  B.  Div. 
atp  788. 

(m)  See  a  note  in  L.  Q.  B.  iv.  1 19 


(not  by  the  present  writer)  on  JIall 
V.  Ewin,  36  W.  R,  84,  37  Cb.  Div. 
74,  57  L.  J.   Ch.   95,   where   the 
doctrine  is  well  explained. 
(n.)  2M.  &K.  627. 
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Change  of 
conditions. 


The  true  principle  is  further  illustrated  by  the  rule  that 
even  with  notice  an  assign  is  not  liable  "  where  an  altera- 
tion takes  place  through  the  acts  or  permission  of  the 
plaintiff  or  those  under  whom  he  claims,  so  that  his 
enforcing  his  covenant  becomes  unreasonable  "  (o).  Were 
the  liability  really  on  the  covenant,  nothing  short  of 
release  or  estoppel  would  avoid  it. 


(o)  Fry  L.J.  in  Sayers  v.  CoUyer 
(1884)  98  Ch.  Div.  103,  109,  52  L. 
J.  Cb.  770,  explaining  the  limits  of 
the  rule  as  originally  laid  down  in 
Duke  of  Bedford  v.  Trustees  of  British 
Museum  (1822)  2  M.  &  K.  562.  In 
New  York   this  limitation   seems 


not  to  be  recognized  :  Trustees  v. 
Thacher  (1882)  87  N.  Y.  311,  where, 
the  reaidenti^  amenity  of  a  street 
having  been  destroyed  by  the 
elevated  railway,  the  court  refused 
to  enforce  a  covenant  against  using 
the  houses  for  trade. 
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CHAPTER  VI. 

Duties  under  Contract. 
1.    Interpretation  generally. 

We  have  now  gone  through  the  general  and  necessary  Necessity 

elements  of  a  contract,  and  shall  hereafter  consider  the  °'  V**®"^* 

'  pretation. 

further  causes  which  may  annul  or  restrain  its  normal 
effect.  This  work  is  not  directly  concerned  with  the 
rules  of  law  which  govern  the  construction,  performance, 
and  discharge  of  contracts.  But  we  cannot  apply  the 
principles  by  which  disputes  as  to  the  validity  of  an 
agreement  have  to  be  determined  without  first  determining 
what  the  substance  of  the  agreement  is ;  and  a  dispute  as 
to  the  original  substance  and  force  of  a  promise  may  often 
be  resolved  into  a  conflict  on  the  less  fundamental  question 
of  what  is  a  sufficient  performance  of  a  promise  admitted 
to  be  binding.  A  summary  view  of  the  leading  rules  of 
interpretation  may  therefore  be  found  useful  at  this  stage. 
We  suppose  an  agreement  formed  with  all  the  positive 
requisites  of  a  good  contract ;  and  we  proceed  to  ascer- 
tain what  are  the  specific  duties  created  by  this  agreement. 

If  there  be  not  any  special  cause  of  exception,  the  Measure  of 
promisor  must  fulfil  the  obligation  which  his  own  act  has  duty!*^^'^ " 
created.  He  must  perform  his  promise  according  to  its 
terms.  Here  there  are  two  distinct  elements  of  which 
either  or  both  may  be  more  or  less  difficult  to  ascertain : 
first  the  terms  in  which  the  promise  was  made,  and  then 
the  true  sense  and  effect  of  those  terms.  The  former 
must  be  determined  by  proof  or  admission,  the  latter  by 
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interpretation,  which,  however,  may  have  to  take  account 
of  specific  facts  other  than  those  by  which  the  promise 
itself  is  established.  We  assume  the  terms  to  be  reduced 
to  a  form  in  which  the  Court  can  understand  them,  as  for 
example  by  translation  from  any  language  of  which  the 
Court  does  not  assume  judicial  knowledge,  or  by  explana- 
tion of  terms  of  art  in  sciences  other  than  the  law, 
which  is  really  a  kind  of  translation  out  of  the  language 
of  specialists. 

The  nature  of  a  promise  is  to  create  an  expectation  in 
the  person  to  whom  it  is  made.  And,  if  the  promise  be 
a  legally  binding  one,  he  is  entitled  to  have  that  expecta- 
tion fulfilled  by  the  promisor.  It  has,  therefore,  to  be 
considered  what  the  promisor  did  entitle  the  promisee  to 
expect  from  him.  Every  question  which  can  arise  on  the 
interpretation  of  a  contract  may  be  brought,  in  the  last 
resort,  under  this  general  form. 

In  order  to  ascertain  what  the  promisee  had  a  right  to 
expect,  we  do  not  look  merely  to  the  words  used.  We 
must  look  to  the  state  of  things  as  known  to  and  affecting 
the  parties  at  the  time  cf  the  promise,  including  their 
information  and  competence  with  regard  to  the  matter  in 
hand,  and  then  see  what  expectation  the  promisor's  words, 
as  uttered  in  that  state  of  things,  would  have  created  in 
the  mind  of  a  reasonable  man  in  the  promisee's  place  and 
with  the  same  means  of  judgment  (a).  The  reasonable 
expectation  thus  determined  gives  us  the  legal  effect  of 
the  promise. 

Now  this  measure  of  the  contents  of  the  promise  will 
be  found  to  coincide,  in  the  usual  dealings  of  men  of  good 
faith  and  ordinary  competence,  both  with  the  actual 
intention  of  the  promisor  and  with  the  actual  expectation 
of  the  promisee.  But  this  is  not  a  constant  or  a  necessary 
coincidence.  In  excepl-ional  cases  a  promisor  may  bo 
bound  to  perform  something  which  he  did  not  intend  to 


(a)  See  per  Blackburn  J.  Smith 
V.   Hu'jhei  (1871)  L.   R.  6  Q.  B. 


597,  607,  40  L.  J.  Q.  B.  221;  Blrrell 
V.  Drtjcr  (1884)  9  App.  Ca.  345. 
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promise,  or  a  promisee  may  not  be  entitled  to  require  that 
performance  which  he  understood  to  be  promised  to  him. 
The  problem  has  been  dealt  with  by  moralists  as  well  as 
by  lawyers.  Paley's  solution  is  well  known,  and  has  been 
quoted  by  text- writers  and  in  Court  (6)  :  "where  the 
terms  of  promise  admit  of  more  senses  than  one,  the 
promise  is  to  be  performed  in  that  sense  in  which  the 
proraiser  apprehended  at  the  time  that  the  promisee 
received  it."  But  this  does  not  exactly  hit  the  mark. 
Reflection  shows  that,  without  any  supposition  of  fraud, 
Paley's  rule  m:ght  in  peculiar  cases  (and  only  for  such 
cases  do  we  need  a  rule)  give  the  promisee  either  too  much 
or  too  little.  And  Archbishop  Whately,  a  writer  of  great 
acuteness  and  precision  within  the  limits  he  assigned  to 
himself,  perceived  and  corrected  the  defect :  "  Paley,"  he 
says,  "  is  nearly  but  not  entirely  right  in  the  rule  he  has 
here  laid  down  ....  Evf»ry  assertion,  or  promise,  or 
declaration  of  whatever  kind,  is  to  be  interpreted  on  the 
principle  tha:  the  right  meaning  of  any  expression  is  that 
which  may  he  fairly  presumed  io  he  understood  by  it  "(c). 
And  such  is  the  rule  of  judicial  interpretation  as  laid 
down  and  used  in  our  Courts.  "  In  all  deeds  &,nd  instru- 
ments " — and  not  less,  when  occasion  arises,  in  the  case  of 
spoken  words — "  the  language  used  by  one  party  is  to  be 
construed  in  the  sense  in  which  it  would  be  reasonably 
understood  by  the  other  "  {d).  All  rules  of  construction 
may  be  said  to  be  more  or  less  direct  applications  of  this 
principle.  Many  rules  of  evidence  involve  it,  and  in 
particular  its  development  in  one  special  direction,  exten- 
ded from  words  to  conduct,  constitutes  the  law  of  estoppel 
in  pais,  which  under  somewhat   subtle   and   technical 

Bubtilty,  that  a  promiaor  who  haa  by 
Mm  own  fault  caused  the  proiaisee 
to  expect  more  than  was  meant  is 
bonna  'non  ex  vi  promiisionis  sed 


(6)  L.  R.  6  Q.  B.  600,  610. 

(e)  Paley,  Moral  Phil.  iii.  6 ; 
Wbately  thereon  in  notes  to  ed. 
1859.  I  am  indebted  to  my  learned 
friend  Mr.  A.  V.  Dicey  for  calling 
uy  attention  to  Whately's  amend- 
ment. Austin's  attempt  (Jurispru- 
dence, i.  456,  ed.  1869)  is  nothing 
to  the  purpose.  Some  modern 
civilians   hare    said,   with    uselesi 


ex  damno  per  culpam  date.' 

(d)  Blackburn  J.  in  Fowke*  v. 
Manchester  and  London  Aasurance 
Aisociation  (1863)  8  B.  ft  S.  917, 
929,  32  L.  J.  Q.  B.  153,  159. 
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appearances  is  perhaps  the  most  complete  example  of  the 
power  and  flexibility  of  English  jurisprudence. 
Agree-  ^^Q  jjf^yg  already  seen  that  the  terms  of  an  offer  or 

evidenced  promise  may  be  expressed  in  words  written  or  spoken,  or 
by  writing:  conveyed  partly  in  words  and  partly  by  acts,  or  signified 
against  wholly  by  acts  without  any  use  of  words  (e).  For  the 
variations,  purposes  of  evidence,  the  most  important  distinction  is 
not  between  express  and  tacit  significations  of  intention, 
but  between  writing  and  all  other  modes  ot  manifesting 
one's  intent.  The  purpose  of  reducing  agreements  to 
writing  is  to  declare  the  intention  of  the  parties  in  a 
convenient  and  permanent  form,  and  to  preclude  subse- 
quent disputes  as  to  what  the  terms  of  the  agreement 
were.  It  would  be  contrary  to  general  convenience,  and 
in  the  great  majority  of  cases  to  the  actual  intention  of 
the  parties  at  the  time,  if  oral  evidence  were  admitted  to 
contradict  the  terms  of  a  contract  as  expressed  in  writing 
by  the  parties.  Interpretation  has  to  deal  not  with  con- 
jectured but  with  manifest  intent,  and  a  supposed  intent 
which  the  parties  have  not  included  in  their  chosen  and 
manifest  form  of  expression  cannot,  save  for  exceptional 
causes,  be  regaided.  Our  law,  therefore,  does  not  admit 
evidence  of  an  agreement  by  word  of  mouth  against  a 
written  agreement  in  the  same  matter.  The  rule  is  not  a 
technical  one,  and  is  quite  independent  of  the  peculiar 
qualities  of  a  deed.  "  The  law  prohibits  generally,  if  not 
universally,  the  introduction  of  parol  evidence  to  add  to  a 
written  agreement,  whether  respecting  or  not  respectin;^ 
land,  or  to  vary  it "  (/).  "  If  A.  and  B.  make  a  contract 
in  writing,  evidence  is  not  admissible  to  show  that  A. 
meant  something  diflferent  from  what  is  stated  iu  the 
contract  itself,  and  that  B.  at  the  time  assented  to  it.  If 
that  sort  of  evidence  were  admitted,  every  written  docu- 
ment would  be  at  the  mercy  of  witnesses  that  might  be 
called  to  swear  anything  "  (g). 


(e)  P.  10,  above. 

(/)  Martin  V.  Pycroft  (1852)  2  D. 
M.  G.  785,  795,  22  L.  J.  Ch.  94. 


(g)  Per  Pollock  O.B.  Nichol  v. 
Oodts  (1854)  10  Ex.  191,194,23  L.  J. 
Ex.  314.    See  also  UoUon  v.  Browne 


construction;  parol  variations. 
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Under  normal  conditions  the  same  rule  prevails  in  Rule  of 
equity,  and  this  in  actions  for  specific  performance  as  well  ^"*  ^' 
as  in  other  proceedings,  and  whether  the  alleged  variation 
is  made  by  a  contemporaneous  (h)  or  a  subsequent  (i)  verbal 
aoreement.  "  Variations  verbally  agreed  upon  .  .  .  are 
not  sufficient  to  prtvent  the  execution  of  a  written  agree- 
ment, the  situation  of  the  parties  in  all  other  respects 
remaining  unaltered  "  (k). 

Similarly,  when  a  question  arises  as  to  the  construction 
of  a  written  instrumant  a^  it  stands,  parol  evidence  is  not 
r.dmissible  (and  was  always  inadmissible  in  equity  as  well 
as  at  law)  to  show  what  was  the  intention  of  the  parties. 
A  vendor's  express  contract  to  make  a  good  marketable 
title  cannot  be  modified  by  parol  evidence  that  the  pur- 
chaser knew  there  were  restrictive  covenants  (l).  It  is 
otherwise  where  it  i»  sought  to  rectify  the  instrument 
under  the  peculiar  equitable  jurisdiction  which  will  be 
described  in  a  later  chapter.  And  therefore  the  Court 
has  in  the  same  suit  refused  to  look  at  the  same  evidence 
for  the  one  purpose  and  taken  it  into  account  for  the 
other  (m). 


(I860)  9  C.  B.  N.  S.  442,  30  L.  J.  C. 
P.  106  ;  Hothead  v.  Young  (1856)  6 
E.  &  B.  312,  25  L.  J.  Q.  B.  290. 

(h)  Omerod  v.  Hardman  (1801)  5 
Ves.  722,  730.  Lord  St.  Leonards 
(V,  &  P.  163)  Bays  this  cannot  be 
deemed  a  general  rule  :  but  see 
Hill  V.  Wilson,  8  Ch.  888;  per 
Mellish  L.J.  at  p.  899,  42  L.  J.  Ch. 
817. 

(i)  Price  V.  Dyer  (1810)  17  Ves. 
356 ;  Robinson  v.  Page  (1826)  3 
Bubs.  114,  121.  But  a  subsequent 
waiver  by  parol,  if  complete  and 
unconditional,  may  be  a  good  de- 
fence ;  ib.  :    Ooman    v.    Salisbury, 

1  Vern,  240.  And  cp.  6  Ves. 
337a,  note.  Qu.  if  not  also  at  law, 
if  the  contract  be  not  under  seal  : 
see  Chitty  on  Contracts,  707  (8th 
ed.) ;  Dart,  V.  &  P.  1096,  contra  ; 
but  Nobk   V.   Ward  (1867)  L.  R. 

2  Ex.  136,  does  not  prove  that  "  a 
verbal  waiver  of  a  written  agree- 
ment is  no  defence  at  law"   but 


only  that  a  new  verbal  agreement 
intended  to  supersede  an  existing 
contract,  but  by  reason  of  the 
Statute  of  Frauds  incapable  of 
being  enforced,  cannot  operate  as  a 
mere  rescission  ot  the  former  con- 
tract ;  the  g.ound  being  that  there 
is  nothing  to  show  any  intention  of 
the  parties  to  rescind  the  first  con- 
tract absolutely. 

(k)  Price  v.  Dyer  (1810)  17  Ves. 
at  p.  364;  Clowes  v,  Higginson  (1813) 
1  Ves.  &  B.  624,  where  it  was  held  (1) 
that  evidence  was  not  admieoible  to 
explain,  contradict,  or  vary  the  writ- 
ten agreement,  but  (2)  that  the  writ- 
ten agreement  was  too  ambiguous 
to  be  enforced, 

(I)  Catov.  Thompson  (1882)  9  Q.  B. 
Div.  616.  In  such  a  case  the  true 
intention  may  well  be  that  the 
vendor  shall  remove  the  defect. 

(m)  Pradford  v.  Romncy  (1862) 
30  Beav.  431,  cp.  per  Lindley  L.J. 
9  Q.  B.  Div.  620. 


if 
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Apparent        n  jg  ^io  real  exception  to  this  rule  that  thousfh  "  evi- 

exceptions  ^  .  ** 

At  law  and  dence  to  vary  the  terms  of  an  agreement  m  writing  is  not 
in  equity,  admissible,"  yet  "  evidence  to  show  that  there  is  not  an 
agreement  at  all  is  admissible,"  as  where  the  operation  of 
a  writing  as  an  agreement  is  conditional  on  the  approval 
of  a  third  person  (n).  "A  written  contract  not  under 
seal  is  not  the  contract  itself,  but  only  evidence — the 
record  of  the  contract.  When  the  parties  have  recorded 
their  contract,  the  rule  is  that  they  cannot  alter  or  vary  it 
by  parol  evidence.  They  put  on  paper  what  is  to  bind 
them,  and  so  make  the  written  document  conclusive  evi- 
dence between  them.  But  it  is  always  open  to  the  parties 
to  show  whether  or  not  the  written  document  is  the 
binding  record  of  the  contract  "  (o). 

"  The  rules  excluding  parol  evidence  have  no  place  in 
any  inquiry  in  which  the  Court  has  not  got  before  it  some 
ascertained  paper  beyond  question  binding  and  of  full 
effect  "  (p).  It  may  even  be  shown  that  what  appears  to 
be  a  deed  was  delivered  as  an  escrow,  notwithstandincr 
that  a  deed  once  fully  delivered  is  conclusive  (q). 

So  in  Jervis  v.  Berridge  (r)  it  was  held  that  a  document 
purporting  to  be  a  written  transfer  of  a  contract  for  the 
purchase  of  lands  "was  .  .  .  not  a  contract  valid  and 
operative  between  the  parties  but  omitting  (designedly  or 
otherwise)  some  particular  term  which  had  been  verbally 
agreed  upon,  but  was  a  mere  piece  of  machinery  .  .  . 
subsidiary  to  and  for  the  purposes  of  the  verbal  and  only 
real  agreement."  And  since  the  object  of  the  suit  was  not 
to  enforce  the  verbal  agreement,  nor  "  any  hybrid  agree- 
ment compounded  of  the  written  instrument  and  some 
terms  omitted  therefrom,"  but  only  to  prevent  the  defon- 


(n)  Pym  v.  Campbell  (1856)  6  E. 
&  B.  370,  374,  25  L.  J.  Q.  B. 
277. 

(o)  Per  Bramwell  B.  Wale  v. 
Ilan-op  (1861-2)  6  H.  &  N.  at  p.  775, 
30  L.  J.  Ex.  at  p.  2"7. 

{p)  Ouardhoutev.Blackbum(\S66) 
L.  11.  1  P.  &  D.  109,  115,  35  L.  J. 


P.  116.  And  Bee  per  Page  Wood 
V.-C.  in  Bruiffv.  Lord  Parker  (1868) 
5  Eq.  131,  137,  37  L.  J.  Ch.  241. 

iq)  See  WatJcins  v.  Nash  (1875) 
20  Eq.  262;  Whelan  v. Palmer  (1888) 
39  Ch.  D.  648,  655,  57  L.  J.  Ch.  784. 

(r)  (1873)  8  Ch.  351,  359, 360,  42 
L.  J.  Ch.  518. 
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dant  from  using  the  written  document  in  a  manner  incon- 
sistent with  the  real  agreement,  there  was  no  difficulty 
raised  by  the  Statute  of  Frauds,  "  which  does  not  make 
"MV  signed  instrument  a  valid  contract  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good  faith  and 
real  intention  of  the  parties."  If  it  appears  that  a  docu- 
ment signed  by  the  parties,  and  apparently  being  the 
record  of  a  contract,  was  not  in  fact  intended  to  operate  as 
a  contract,  then  "  whether  the  signature  is  or  is  not  the 
result  of  a  mistake  is  immaterial "  (s). 

Again  it  has  been  held,  and  that  by  Courts  of  common  Collateral 
law  not  having  equity  jurisdiction,  that  even  where  there  »gree- 
is  an  agreement   by   deed    a   collateral    agreement    not  ™ents. 
inconsistent  with  the  written  terms  may  be  shown.     For 
such  a  collateral   agreement,    moreover,    the   promisee's 
execution  of  the  principal  writing  or  deed  is  consideration 
enough  (t),  in  the  same  way  as  on  a  sale  of  goods  no 
distinct    consideration    is    required    for    a  simultaneous 
collateral  warranty. 

Another  class  of  cases  in  which  an  apparent,  or  some-  Evidence 
times,  perhaps,  a  real  exception  occurs,  is  that  in  which  particular 
external  evidence  is  admitted  to  explain  the  meaning  in  t®"^™"- 
which  particular  terms  in  a  contract  were  understood  by 
the  parties,  having  regard  to  the  language  current  in  that 
neighbourhood  or  among  persons  dealing  in  that  kind  of 
business.    Witnesses  have  been  allowed,  in  this  way,  to 
prove  that  by  local  custom  "  a  thousand  "  of  rabbits  was 
1200  {i.e.  ten  long  hundreds  of  six  score  each,  the  old 
"  Anglicus  numerus "  of  Anglo-norman  surveys)  (u) ;  to 
show   what   was    meant   by  "weekly  accounts"   among 


(«)  Per  Bramwell  B.  Rogers  v. 
Hadky  (1863)  2  H.  &  C.  227, 249,  32 
L.  J.  Ex.  241.  In  this  case  there  was 
"a  real  contract  not  in  writing 
and  a  paper  prepared  in  order  to 
comply  with  some  form,  which  was 
statfd  at  the  time  to  contain  a 
merely  nominal  price." 

(0  Erskine  v.  Aileane  (1873)  8  Ch. 


766,  42  L.  J.  Cb.  835  ;  Morgan  v. 
Oriffith  (1871)  L.  R.  6  Ex.  70,  40  L. 
J.  Ex.  46  (agreement  by  lessor  to 
keep  dowi  rabbits);  Angellv.  Duke 
(1876)  T'.  E.  10  Q.  B.  174  (agreement 
to  do  repairs  and  send  in  furniture). 
(m)  Smith  V.  Wilton  (1832)  3  B. 
&  Ad.  728. 
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builders  (cc)  ;  to  define  "  year,"  in  a  theatrical  contract  to 
pay  a  weekly  salary  for  three  years,  as  meaning  only  the 
part  of  the  year  during  which  the  theatre  was  open  (y) ; 
to  identify  the  wool  described  as  "your  wool"  in  a  contract 
to  buy  wool  (2). 
Not  con-  The  theory  is  that  such  evidence  is  admitted  "  not  to 
b'^*°*xT-  contradict  a  document,  but  to  explain  the  words  used  in 
ary  to  the  it,  supply,  as  it  were,  the  mercantile  dictionary  in  which 
you  are  to  find  the  mercantile  meaning  of  the  words  which 
are  used  "  (a)  (or  other  meaning  received  by  persons  in  the 
condition  of  the  parties,  as  the  case  may  be).  The  process 
may  be  regarded  as  an  extension  of  the  general  rule  that 
words  shall  have  their  primary  meaning.  For  when  words 
are  used  by  persons  accustomed  to  use  them  technically, 
the  technical  meaning  is  for  those  persons  at  any  rate  the 
primary  meaning  (6).  It  is  a  question  not  of  adding  or 
altering,  but  of  identifying  the  subject-matter.  "  Suppose 
that  I  sell  '  all  my  wool  which  I  have  on  Dale  Farm,' 
evidence  must  always  be  admissible  to  show  that  the  wool 
which  was  delivered  was  the  wool  on  Dale  Farm"  (c). 
The  terms  thus  explained  need  not  be  ambiguous  on  their 
face  (d).  Parol  evidence  is  equally  admissible  to  explain 
words  in  themselves  ambiguous  or  obscure  and  to  show,  as 
in  the  case  of  "  a  thousand  of  rabbits,"  that  common  words 
were  used  in  a  special  sense.  "  The  duty  of  the  Court 
...  is  to  give  effect  to  the  intention  of  the  parties.  .  .  , 
It  has  always  been  held  .  .  .  that  where  the  ternib  in  the 
particular  contract  have,  besides  their  ordinary  and  popular 
sense,  also  a  scientific  or  peculiar  meaning,  the  parties  who 
have  drawn  up  the  contract  with  reference  to  that  parti- 


(«)  Myers  v.  Sari  (1860)  3  E.  &  E. 
306,  30  L.  J.  Q.  B.  9. 

(y)  Qraiit  v.  Maddox  (1846)  15 
M.  &  W.  737,  16  L.  J.  Ex.  227. 

(c)  Macdonald  v.  Longbottom,  Ex. 
Ch.  1859-60,  1  E.  &  E.  977,  28  L. 
J.  Q.  B.  293,  29  ib.  256. 

(a)  Lord  Calms,  Boiccs  v.  Shand 
(1S77)  2  App.  Ca.  455,  468. 

(6)  See  Eiphinstone,  Norton  and 


Clark  on  Interpretation,  48,  57  ; 
and  Mr.  Eiphinstone  on  "The  Limits 
of  Ilules  of  Construction,"  L.  Q.  R. 
i.  466. 

(c)  Erie  J.  in  Macdonald  v.  Long- 
hottom  (1859-60)  28  L.  J.  Q.  B.  at 
p.  297. 

{d)  See  the  jndgment  of  Black- 
bum  J.  in  Myers  v.  Sari,  above. 
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cular  department  of  trade  or  business  must  fairly  be  taken 
to  have  intended  that  the  words  should  be  used  not  in 
their  ordinary  but  in  their  peculiar  sense  "  (e). 

This  kind  of  special  interpretation  must  be  kept  distinct 
from  the  general  power  of  the  Court  to  arrive  at  the  true 
construction  of  a  contract  by  taking  account  of  the 
material  facts  and  circumstances  proved  or  judicially 
know.1.  The  words  "  warranted  no  St.  Lawrence  "  in  a 
time  policy  of  marine  insurance  have  been  decided,  by 
reason  of  the  known  facts  of  geography  and  the  nature 
and  risks  of  the  navigation,  to  include  the  Gulf  of  St, 
Lawrence  as  well  as  the  river,  notwithstanding  the  failure 
of  an  attempt  to  prove  that  such  was  the  customary 
meaning  (/).  In  another  modem  case  the  Court  found 
no  difficulty  in  holding  that,  in  the  circumstances  of  the 
transaction,  a  guaranty  for  the  price  of  goods  to  be 
fiupplied,  definite  as  to  the  amount  but  otherwise  loosely 
worded,  must  be  read  as  a  continuing  guaranty  and  not  as 
a  guaranty  confined  to  a  single  sale  then  about  to  be 
made  (g). 

The  Courts  have  taken  yet  a  farther  step  in  this  line  of  Incorpo- 
interpretation  by  reference  to  unexpressed  matter.     Not  customary 
only  particular  terms  may  be  explained,  but  whole  new  ^^""^  ^y 
terms  (provided  they  be  not  inconsistent  with  the  terras  ac-  evidence, 
tually  expressed  in  writing)  may  be  added  by  proving  those 
terms  to  be  an  accustomed  part  of  such  contracts,  made 
between  such  persons,  as  the  Court  has  before  it.    Custom, 
when  the  word  is  used  in  these  cases,  does  not  necessarily 
imply  either  antiquity  or  universality  or  any  definite  local 
range.    It  is  merely  a  usage  so  general  and  well  under- 
stood in  fact,  with  reference  to  the  business,  place,  and 
class  of  persons,  that  the  parties  are  presumed  to  have 
made  their  contract  with  tacit  reference  to  it,  and  to  have 


(e)  Cockbum  C.J.  in  Myers  v.  Sari 
(1860)  30  L.  J.  Q.  B.  at  p.  12. 

(/)  Birrell  v.  Dryer  (1884)  9  App. 
Ca.  345.  In  Johnson  v.  Eaylton 
(1881)  7  Q.  B.  Div.  438, 50  L.  J.  Q. 

P. 


B.  763,  an  implied  warranty  alleged 
to  be  customary  was  decided  to  be 
part  of  the  general  law. 

(gr)  ff^ffidd    v.    Meadows   (1869 
L.  R.  4  C.  P.  595. 
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intended  to  be  governed  by  it  in  the  same  way  and  to  the 
same  extent  as  other  like  persons  in  like  cases.  It  might 
perhaps  be  better  not  to  use  in  this  connexion  the  word 
*'  custom,"  which  has  a  perfectly  distinct  meaning  in  the 
law  of  tenure  and  rights  over  land,  or  at  least  to  speak 
by  preference  of  "usage,"  except  where  the  phrase 
"  custom  of  trade  "  has  become  too  familiar  to  be  easily 
dropped.  It  would  take  us  too  far  to  enlarga  upon  this 
class  of  cases  ;  it  must  suffice  to  indicate  them  and  refer 
to  a  few  leading  authorities. 

Eights  allowed  to  agricultural  tenants  by  the  "  custom 
of  the  country,"  such  as  to  take  the  away-going  crop  after 
the  expiration  of  the  term,  to  receive  compensation  for 
particular  kinds  of  improvement,  and  the  like,  have  been 
held  for  more  than  a  century  (h)  not  to  be  excluded  by 
anything  short  of  actual  contradiction  in  the  terms  ex- 
pressed between  the  parties,  and  this  even  where  the 
contract  is  under  seal.  In  recent  cases  of  this  class  (i)  the 
question  has  generally  been  whether  something  in  the 
express  terms  was  or  was  not  so  inconsistent  with  the 
usage  as  to  exclude  the  presumption  that  "  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  contract 
by  which  they  intended  to  be  bound,  but  to  contract  with 
reference  to  those  known  usages  "(k). 

In  the  present  century  there  have  been  a  great  number 
o^  decisions  arising  out  of  the  usages  current  in  trades 
and  in  various  kinds  of  mercantile  dealings  and  public 
employments.  One  strong  application  of  the  principle 
now  before  us  has  been  to  make  agents  or  brokers 
in  certain  trades  and  markets  personally  liable  (uncon- 
ditionally or  in  some  particular  event)  notwithstanding 
that  they  contracted  only  as  agents  {I).     This  has  been 


{h)  The  earliesi;  case  commonly 
cited  is  Wigglesworth  v.  DaUiaon 
(1778-81)  Dougl.  201,  1  Sm.  L.  C. 
569,  where  see  the  notes. 

(i)  As  in  Tucker  v.  Linger  (1883) 
8  App.  Oa.  508,  52  L.  J.  Ch.  941. 
See  per  Lord  Blackburn,  8  App.  Ca. 


at  p.  511. 

(k)  Parke  B.  in  Hutton  v.  War- 
ren, 1  M.  &  W.  466,  475. 

(I)  Humfrey  v.  Dale  (1857)  E.  B. 
&  E.  1004,  26  L.  J.  Q.  B.  137,  and 
other  cases  cited  p.  99,  above. 
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thou<^ht  to  go  too  far,  as  adding  to  the  written  contract  not 
merely  a  new  tcim  as  between  the  same  parties,  but  a  new 
party.  But  the  point  is  settled  by  an  unbroken  current 
of  authority  (m).  Some  important  groups  of  cases  have 
turned  on  particular  rules  and  usages  of  the  Stock 
Exchange,  with  regard  especially  to  the  determination 
of  the  persons  on  whom  they  were  binding  without  in- 
dividual assent  or  notice  (n). 

As  it  is  not  always  easy  to  say  where  the  ordinary 
construction  of  the  language  used  in  affairs  ends,  and 
explanation  of  special  terms  and  senses  by  a  "  mercantile 
dictionary,"  as  Lord  Cairns  called  it  (o),  begins,  so  there  is 
a  more  or  less  fluctuating  boundary  line,  even  now  that 
the  law  merchant  is  part  of  the  general  law,  between 
the  establishment,  by  evidence  of  usage,  of  particular 
incidents  of  particular  mercantile  contracts,  and  the 
general  development  of  mercantile  law  by  the  judicial 
recognition  of  universal  custom. 

Supposing  the   terms  of  the  contract,  express   or   in-  Construe- 
coiporated  by  reference,  to  be  finally  established,  there  ^^r.^^re- 
remains  the  task  of  construction  in  the  stricter  sense  ;  ference  of 
namely  of  deciding,  where  the  terms  are  capable  of  more  intention 
than  one  meaning,  which  meaning  is  to  be  preferred. 
this  head  there  are  few  rules,  if  any,  which  are  confined 
to  contracts,  or  are  more   applicable   to   them   than   to 
instruments  in   writing  generally.     The   one    universal 
principle  is  that  effect  is  to  be  given  to  the  intention 
of  the  parties  collected  from  their  expression  of  it  as  a 
whole.    It  must  be  collected  from  the  whole  ;   that  is, 
particular  terms  are  to  be  construed  in  that  sense  which 
is  most  consistent  with  the   general   intention  (p).     It 
must  also  be  collected  from  what  is  expressed,  not  from 
a  mere  conjecture  of  some  intention  vrhich  the  parties 
may  have  had  in  their  minds,  and  would  have  expressed 


Qjj  to  particu- 
lar terms. 


(m)  See  1  Sm.  L.  C.  586. 
(n)  See  NickalU  v.  Merry  (1875) 
L  R.  7  H.  L.  530. 
(o)  P.  240,  above. 


(p)  See  Ford  v.  Beech,  Ex.  Ch. 
1848,  11  Q.  B.  852,  17  L.  J.  Q.  B. 
114. 
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if  they  had  been  better  advised  (q).  This  caution,  how- 
ever, does  not  prevent  the  correction  of  mistakes  which 
are  obvious  on  the  face  of  the  document.  In  such  cases 
the  general  intent,  as  expressed  by  the  immediate  con- 
text, or  collected  from  the  whole  scope  of  the  instrument, 
is  clear  enough  to  overcome  the  difficulty  arising  from 
erroneous  or  defective  expression  in  some  part.  Mere 
verbal  blunders  have  always,  in  modern  times  at  any 
rate,  been  corrected  without  difficulty  by  the  ordinary 
jurisdiction  even  of  courts  of  common  law  (?•).  Mala 
grammatica  non  vitiat  chartam  (s).  In  construing  in- 
struments of  well-known  types,  such  as  family  settlemsnts, 
even  omitted  clauses  have  often  been  supplied  by  aid  of 
the  context  (t). 

For  the  rest,  our  Courts  are  now  much  less  disposed  to 
hold  themselves  bound  by  canons  of  construction  than  they 
were  even  one  or  two  generations  ago.  "  They  were  framed 
with  a  view  to  general  results,  but  are  sometimes  pro- 
ductive of  injustice  by  leading  to  results  contrary  to  the 
intention  of  the  parties  "  (u) ;  and  the  recent  tendency  is 
to  pay  less  attention  to  any  such  rules  and  more  to  all 
admissible  indications  of  v\rhat  the  intention  actually  was 
in  the  case  in  hand.  It  will  be  remembered  that  a  rule 
which  does  not  yield  to  sufficient  evidence  of  contrary 
intention  is  not  a  rule  of  construction  at  all,  but  a  rule 
of  law   (v).    Again,  many  rules  of  construction  are  in 


(g)  Jessel  M.B.  Smith  v.  Lucai 
(1881)  18  Ch.  D.  531,  542,  and  see 
other  authorities  in  Elphinstone, 
Norton  and  Clark  on  Interpretation, 
p.  37. 

(r)  See  per  Lord  Mansfield,  3 
Burr.  1635,  and  Doe  d.  Leach  v. 
Micklem  (1805)  6  East  486  ;  Lord 
St.  Leonard,  WiUon  v.  Wilson  (1854) 
5  H.  L.  C.  40, 66,  23  L.  J.  Ch.  697, 
Sugd.  V.  &  P.  171. 

(«)  See  Sbepp.  Touchst.,  55,  87, 
369. 

(t)  Croptm  V.  Davtea  (1869)  L.  R. 
4  C.  P.  159,  38  L.  J.  C.  P.  159  ; 


Savage  v,  Tyers  (1872)  7  Ch.  356; 
Daniel's  Settlement  (1875)  1  Ch. 
Div.  375,  45  L.  J.  Ch.  105  ;  BMi 
Tr.  (1876)  3  Ch.  D.  214  ;  Greemoood 
V.  Greenwood  (1877)  5  Ch.  Div,  954, 
47  L.  J.  Ch.  298;  Xedfei-ny.Bryning 
(1877)  6  Ch.  D.  133  ;  as  to  deciding 
on  conflict  in  ihe  terms  of  a  lease  by 
reference  to  the  counterpart,  Bur- 
cheUv.  Clark  (1876)  2  C.  P.  Div. 88, 
46  L.  J.  C.  P.  115. 

(m)  Cockbum  C.J.  2  C.  P.  Div. 
at  p.  93. 

{v)  F.  V.  Hawkins  on  the  Con- 
struction of  Wills,  Preface. 
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truth  more  auxiliary  than  explanatory ;  their  purpose  is 
to  supply  the  guidance  required  for  dealing  with  events 
for  which  the  parties  have  omitted  to  provide.  In  the 
language  of  Willes  J.  "  disputes  arise  not  as  to  the  terras 
of  the  contract,  but  as  to  their  application  to  unforeseen 
questions  which  aiise  incidentally  or  accidentally  in  the 
course  of  performance,  and  which  the  contract  does  not 
answer  in  terms,  yet  which  are  within  the  sphere  of  the 
relation  established  thereby,  and  cannot  be  decided  as 
between  strangers  "  (x).  The  parties  may  really  have 
taken  no  thought,  and  therefore  had  no  intention  at 
all  with  respect  to  those  events,  and  yet  something 
must  be  done.  In  such  cases  any  rule  not  inconsistent 
with  justice  is  better  than  uncertainty,  and  it  matters 
little  whether  the  reasons  originally  assigned  for  an 
established  rule  be  convincing  or  not.  Among  rules 
or  maxims  of  construction  some  are  much  weaker  than 
others,  and  are  entitled,  as  it  were,  only  to  a  casting 
vote.  Such  is  that  which  says  that  words  are  to  be  taken, 
in  case  of  doubt,  against  the  person  using  them  ;  a  maxim 
to  which  the  late  Master  of  the  Rolls  denied  even  a  sub- 
sidiary value  (y),  but  which  is  in  substance  classical  (z) 
and  seems  reasonable,  and  on  the  whole  stands  approved 
on  condition  of  being  used  to  turn  the  scale  where  there 
is  real  doubt,  not  to  force  a  less  natural  meaning  on  words 
which  have  a  more  natural  one  (a). 

There  are  artificial  rules  of  construction  in  particular  Artificial 
cases   which   stand  apart  from   the   ordinary  principles ;  orichially 
they  are  derived  chiefly,  but  not  wholly,  from  the  jurisdic-  pa'a- 
tion  of  the  Court  of  Chancery,  and  in  their  origin  did  not  intention. 
profess  to  be  consistent  with  the  expressed  intention  of 


(x)  Lbyd  y.Guiiert,  Ex.Ch.  1865, 
L.  R.  1  Q.  B.  115,  120,  35  L.  J.  Q. 
B.74. 

(y)  Taylor  v.  Corporation  of  St. 
Helm's  (1877)  6  Ch.  Div.  264,  270. 

(z)  Fapinian  in  D.  2, 14,  de  pactis, 
39.  Yeteribus  placet  pactionem 
obacuram  vel  ambiguam  venditor!, 


et  qui  locavit,  nocere,  in  quorum 
fuit  potestate  legem  apertiua  con- 
scribere. 

(a)  EIphinstone,Nortonand  Clark, 
op.  cit.  93.  Lord  Selbome  in  NeiU 
V.  Duke  of  Devonshire  (1882)  8  App. 
Ca.  at  p.  149,  states  it  in  a  guarded 
form. 
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the  parties.  To  some  extent  they  went  upon  a  presumed 
real  intention,  but  the  presumption  was  at  least  as  much 
of  what  the  Court  thought  the  parties  ought  to  b?ve 
intended  as  of  what  it  thought  they  did  intend  (6).  They 
were  in  truth  rules  of  positive  restriction,  imposed  by  a 
policy  which  was  then  in  the  hands  of  the  judges,  but  is 
now  held  to  be  in  the  exclusive  competence  of  the  Legisla- 
ture, and  for  the  purpose  of  making  the  substance  of  the 
transaction  conform  to  the  requirements  of  fair  dealing,  as 
understood  by  the  Cour\i.  Oui  Courts  have  long  ceased 
to  dictate  to  parties  of  full  age  and  with  the  means  of 
independent  judgment  on  what  terms  they  shall  contract, 
but  certain  forms  and  terms  have  had  an  artificial  meaning 
firmly  impressed  on  them.  The  modern  justification  of 
such  rules  is  that  they  are  well  known,  and  parties  using 
the  accustomed  foirms  do  in  fact  knov/  and  expect  that 
their  words  will  be  construed  in  that  sense  which,  by  the 
standing  practice  of  the  Co'jrts,  has  become  a  received  and 
settled  technical  sense. 

"  If  cases  have  laid  down  a  rule  that  in  certain  events 
words  are  to  have  a  particular  meaning,  and  that  has 
become  a  settled  rule,  it  mi*y  be  assumed  that  persons  in 
framing  their  agreements  have  had  regard  to  settled  law 
pnd  may  have  purposely  used  words  which,  though  on  the 
face  -^f  them  they  may  have  a  different  meaning,  they 
know,  by  reason  of  the  decided  cases,  must  bear  a  parti- 
cular or  special  meaning  "  (c). 
Patties  are  Policies  of  marine  insurance  are  to  this  day  made  in  a 
Bumed'to  ^^^^^  which  on  the  face  of  it  is  clumsy,  imperfect,  and 
obscure.  But  the  effect  of  every  clause  and  almost  evevy 
word  has  been  settled  by  a  series  of  decisions,  and  the 
common  form  really  implies  a  whole  body  of  judicial  rules, 
"  which  originated  either  in  decisions  of  the  Courts  upon 
the  construction  or  on  the  mode  of  applying  the  policy,  or 


adopt  the 

artificial 

Bense. 


(6)  Cp.  LIndley  L.J.  21  Oh.  Div.       (1882)  21  Ch.  Div.  243,  254,  52  L 
»t  p.  274.  J.  Ch.  145. 

(c)  Jeaael  M.R.   Wallit  v.    Smith 


it 


ORDER  OF  PERFORMANCE. 

in  customs  proved  before  the  Courts  so  clearly  or  so  often 
as  to  have  been  long  recognized  by  the  Courts  without 
further  proof.  Since  those  decisions,  and  the  recognition 
of  those  customs,  merchants  and  underwriters  have  for 
many  years  continued  to  enter  into  policies  in  the  same 
form.  According  to  ordinary  principle,  then,  the  later 
policies  must  be  held  to  have  been  entered  into  upon  the 
basis  of  those  decisions  and  customs.  If  so,  the  rules 
determined  by  those  decisions  and  customs  are  part  of  the 
rontract "  {d). 

The  rules  applied  to  restrain  the  effect  of  releases  in 
geneial  terms,  of  stipulations  as  to  time,  and  of  penal 
clauses,  had  a  different  origin,  but  have  been  brought 
round  to  rest  on  similar  reasons.  They  are  now  admitted 
to  be  rules  of  construction  which  the  parties  can  supersede, 
if  so  minded,  by  the  adequate  expressior  of  a  different 
intention.  Gtill,  they  preserve  traces  of  their  history,  and 
so  lead  up  to  the  methods  by  which  equity  jurisdiction  has 
dealt,  and  still  deals,  with  cases  of  real  mistake  in  expres- 
sing an  agreement ;  and  in  that  connexion  we  shall  find  it 
useful  to  return  to  them. 
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2.  Order  and  Mutuality  of  Performance. 

When  a  contract  consists  in  mutual  promises  which  on  Order  of 
one  or  both  sides  are  not  to  be  completely  performed  at  ance  in 

one  tim^,  and  a  party  who  has  not  performed  the  whole  of  executory 
....  r      /•  M  contracts. 

his  own  obligation  complains  of  a  failure  on  the  other  side, 

questions  arise  which  may  be  of  great  difficulty.     How  far 

is  the  plaintiff  bound  to  show  performance  of  the  contract 

on  his  own  part,  or  readiness  and  willingness  to  perform  ? 

Or,  to  look  at  it  from  the  other  side,  how  far  will  a  failure 

of  one  party  to  fulfil  some  part  of  his  duties  under  the 

contract  have  the  effect  of  discharging  the  other  party 


(d)  Our.  per  Brett  L.J.  Lohre  v.  Aitchison  (1878)  3  Q.  B.  Div.  568,  662. 
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The 

modern 


from  further  performance  or  the  ofifer  thereof  on  his  part  ? 
Such  cases  have  been  of  increasing  frequency  and  impor- 
tance in  recent  times,  especially  with  regard  to  contracts 
for  delivery  and  payment  by  instalments.  To  a  certain 
extent  the  difficulty  is  one  of  interpretation,  for  the 
modern  decisions  at  any  rate  endeavour  to  find  a  solution 
in  accordance  with  the  true  intent  of  the  parties,  although 
the  difficulty  is  much  increased  by  the  general  want  of 
any  specific  evidence  of  that  intent.  Most  contracts  are 
originally  made  in  good  faith,  and  the  parties  do  not 
necessarily,  perhaps  they  do  not  usually,  expect  that  all 
or  any  of  the  promises  contained  in  the  contract  will  be 
broken,  or  contemplate  in  any  distinct  way  what  will  be 
the  consequences  of  a  breach. 

From  Lord  Mansfield's  time  to  the  present  attempts 
^'thoritiea  ^^^^  ^^^"^  made  to  lay  down  rules  for  determining,  in  the 
look  to  absence  of  express  provisions  or  other  clear  indication  of 
of  contract  intent  (e),  the  relation  of  the  one  party's  obligation 
as  a  whole,  ^q  ^jjg  other  as  regards  the  order  of  performance  of 
mutual  promises  and  the  extent  to  which  either  is 
bound  to  accept  performance  of  part,  notwithstanding 
failure  to  perform  other  part.  In  the  earlier  decisions 
the  Courts  inclined  to  treat  the  several  terms  of  a  con- 
tract as  separate  and  independent  promises,  paying  little 
regard  to  the  effect  which  default  in  some  or  one  of 
them  might  produce  in  defeating  the  purpose  of  the  con- 
tract as  a  whole.  At  this  day  the  tendency  is  the  other 
way.  The  Court  looks  to  the  purpose  and  effect  o^  the 
contract  as  a  whole  as  a  guide  to  the  probable  intention  of 
the  parties  (/),  and  the  presumption,  if  any  there  be,  is 
that  breach  or  default  in  any  material  term  of  a  contract 
between  men  of  business  amounts  to  default  in  the  whole. 
Certain  terms  which  constantly  recur  in  the  authorities 
must  be  well  understood  and  distinguished. 


Common 
terms. 


(e)  Cp.  Leake,  Elem.  Digest,  651, 
and  the  chapter  on  "  The  Promise  " 
generally. 


if)  Bradford  v.  WiUiam  (1872) 
L.  R.  7  Ex.  259,  41  L.  J.  Ex.  259, 
tee  judgment  of  Martin  B. 
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Promises  or  covenants  are  said  to  be  i7id^,pe7ident  when, 
although  they  be  mutual,  breach  of  any  of  them  gives  the 
other  party  a  right  of  action  -without  showing  performance 
on  his  own  part  (g). 

They  are  said  to  be  dependent  where  "  the  performance 
of  one  depends  on  the  prior  performance  of  another,  and, 
therefore,  till  this  prior  condition  is  performed,  the  other 
party  is  not  liable  to  an  action  on  his  covenant." 

Where  one  party  cannot  sue  for  breach  of  the  other's 
promise  without  showing  on  his  own  part  performance  of 
some  promise  made  by  himself,  or  at  least  readiness  and 
willingness  to  perform  it,  there,  if  the  performance  on  his 
part  was  due  before  the  other  party's,  it  is  said  to  be  a 
condition  precedent  to  his  right  of  action  (h). 

If  the  fulfilment  of  mutual  promises  is  due  at  the  same 
time,  and  so  that  the  party  suing  must  be  at  least  ready 
and  willing  to  perform  his  part,  it  may  be  said  that  these 
are  concurrent  conditions.  "  Neither  is  a  condition  pre- 
cedent," but  "  the  performance  of  each  is  conditional  upon 
the  other's  being  performed  at  the  same  time  "  (i). 

A  contract  which  can  be  fulfilled  only  as  a  whole,  so 
that  failure  in  any  part  is  failure  in  the  whole,  is  said  to 
be  entire.  A  contract  of  which  the  performance  can  be 
separated,  so  that  failure  in  one  part  aflfects  the  parties' 
rights  as  to  that  part  only,  is  said  to  be  divisible. 

It  must  always  be  understood  that  questions  of  this 
kind  are  possible  only  where  a  contract  consists  of  mutual 
promises.  For  if  performance  itself  is  the  consideration 
for  a  promise,  there  is  no  contract  at  all  without  perform- 
ance. But  when  there  is  a  contract  made  by  mutual 
promises,  we  may  have  to  enquire  whether,  in  addition  to 
each  promise  or  set  of  promises  being  the  consideration 
for  the  other,  the  performance  thereof  on  the  one  side  is 


{g)  Lord  Mansfield  in  Kingston 
V,  Pntton  (1773)  cited  in  Jones  v. 
BacUey,  Doug.  689  ;  Finch,  Sel.  Ga. 
768  (where  »t  p.  769  "  independent " 
is  miiiprinted  "dependent  ) 


(h)  See  Bankart  v.  Bowers  (1866) 
L.  R.  1.  0.  P.  484,  Norrington  v. 
Wright  (1886)  116  U.  S.  189. 

(t)  Langdell,  Summary,  §  132. 
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Order  of 
perform- 
anoe. 


not  a  condition,  precedent  or  concurrent,  of  the  right  to 
claim  performance  on  the  other.  There  is  no  logical 
reason  why  it  should  not  be  so,  or  why  express  words 
should  be  required  to  manifest  an  intention  that  it  should. 
Each  party's  promise  is  the  consideration  for  the  promise 
of  the  other,  not  for  the  performance  which  is  due  by 
reason  of  the  promise.  What  are  the  terms  and  con- 
ditions of  the  duty  created  by  the  promise  is  another 
matter.  In  an  executory  contract  of  sale  the  promise  to 
deliver  is  the  consideration  for  the  promise  to  pay ;  but 
this  need  not  be  a  promise  to  pay  before  or  without 
delivery.  However,  the  earlier  line  of  decision  was 
biassed  by  rules  laid  down  in  cases  on  promises  by  deed 
before  the  law  of  executory  simple  contracts  was  deve- 
loped ;  and  for  a  long  time  it  wa«  supposed  that  promises 
which  were  the  consideration  for  each  other  must,  as  a 
matter  of  law,  be  independent  (k).  Late  in  the  eighteenth 
century  this  view  was  abandoned,  and  it  was  held  that 
"whether  covenants  be  or  be  not  independent  of  each 
other  must  depend  on  the  good  sense  of  the  case,  and  on 
the  order  in  which  the  several  things  are  to  be  done,"  so 
that  "  if  one  party  covenant  to  do  one  thing  in  considera- 
tion (Z)  of  the  other  party's  doing  another,  each  must  be 
ready  to  perform  his  part  of  the  contract  at  the  time  he 
charges  the  othei  with  non-performance  "  (m). 

Generally  "  the  order  in  which  the  several  things  are 
to  be  done  "  is  the  test  most  readily  applicable  (n) ;  accord- 
ingly it  is  said  that  "  if  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen,  or  may  happen,  before  the  thing  which 


(/,)  See  Langdell,  §§  140,  899,  and 
notes  to  P&)'dafje  v.  Cole,  1  Wms. 
Saund.  549. 

(0  The  word  "  consideration  "  is 
here  used  in  an  elliptical  manner, 
and  perhaps  not  quite  accurately. 
The  promises  are  the  consideration, 
and  the  only  consideration,  for  each 
other.     But  if  the  substance  of  the 


promises  is  that  performance  shall 
be  exchanged  for  performance, 
neither  party  can  demand  perform- 
ance on  any  other  terms. 

(m)  Morton  v.  Lamb  (1797)  7  T. 
R.  125,  per  Lord  Kenyon  C.J. 
and  Grose  J. 

(n)  Cp.  Clark  Hare  on  Contracts, 
589. 
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ig  the  consideration  of  the  money  (or  other  act)  is  to  be 
performed,  an  action  may  be  brought  for  the  money  (or 
for  not  doing  such  other  act)  before  performance"  (o).  But 
this  is  really  no  more  than  a  rule  of  interpretation ;  it 
"  only  professes  to  give  the  result  of  the  intention  of  the 
parties  "  {y) ;  the  reason  given  for  it  is  that  "  it  appears 
that  the  party  relied  upon  his  remedy,  and  did  not  intend 
to  make  the  performance  a  condition  precedent."  There- 
fore the  rule,  like  all  rules  of  its  kind,  must  yield  to 
evidence  of  a  different  intention,  and  "  where  it  is  clear 
that  the  intention  was  to  rely  on  the  performance  of  the 
condition  and  not  on  the  remedy,  the  performance  is  a 
condition  precedent "  {p). 

Another  test  often  applied  is  whether  the  term  of  the  Total  or 
contract  in  which  default  has  been  made  "  goes  to  the  j^f^t, 
whole  of  the  consideration,"  or  only  to  part ;  in  other 
words,  whether  the  importance  of  that  term  with  regard 
to  the  contract  as  a  whole  is  or  is  not  such  that  perform  - 
ance  of  the  residue  would  be,  not  a  defective  performance 
of  that  which  was  contracted  for,  but  a  total  failure  to 
perform  it.  Can  it  be  said  that  the  promisee  gets  what 
he  bargained  for,  with  some  shortcoming  for  which 
damages  will  compensate  him  ?  or  is  the  point  of  failure 
so  vital  that  his  expectation  is  in  substance  defeated  ? 
The  necessity  of  dealing  with  this  question  as  a  whole  was 
perhaps  obscured  to  some  extent  by  the  requirements  of 
formal  pleading  {q),  but  it  has  been  strongly  asserted  in 
all  the  recent  authorities. 

"  Parties  may  think  some  matter,  apparently  of  very 
little  importance,  essential;  and  if  they  sufficiently  express 
an  intention  to  make  the  literal  fulfilment  of  such  a  thing 
a  condition  precedent,  it  will  be  one  ;  or  they  may  think 
that  the  performance  of  some  matter,  apparently  of  essen- 


(o)  Wms.  Saund.  551;  Jervis  C.J. 
in  Roberts  v.  Brett  (1866)  18  C.  B. 
373,  25  L.  J.  C.  P.  280,  286. 

(p)  Jervis  C.J.  he.  cit. 

(2)  It  cannob  be  said  that  it  was 


overlooked  :  see  Withers  v.  ReynolcU 
(1831)  2  B.  &  Ad.  882,  Franklin  v. 
JUiller  (1836)  4  A.  &  E.  699,  both 
long  before  the  Common  Law  Pro- 
cedure Aot 


■Mmi 
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tial  importance  and  pri7)ia  facie  a  condition  precedent, 
is  not  really  vital,  and  may  be  compensated  for  in  damages, 
and  if  they  sufficiently  expressed  such  an  intention,  it  will 
not  be  a  condition  precedent 

"And  in  the  absence  of  such  an  express  declaration, 
we  think  that  we  are  to  look  at  the  whole  contract,  and 
applying  the  rule  stated  by  Parke  B.  to  be  acknow- 
ledged (q),  see  whether  the  particular  stipulation  goes  to 
the  root  of  the  matter,  so  that  a  failure  to  perform  it 
would  render  the  performance  of  the  rest  of  the  contract 
by  the  plaintiff  a  thing  different  in  substance  from  what 
the  defendant  has  stipulated  for  ;  or  whether  it  merely 
partially  affects  it  and  may  be  compensated  for  in 
damages.  Accordingly,  as  it  is  one  or  the  other,  we 
think  it  must  be  taken  to  be  or  not  to  be  intended  to 
be  a  condition  precedent"  (r). 

The  agreement  sued  on  in  the  case  where  the  principle 
was  thus  declared  was  an  opera  singer's  engagement.  The 
singer,  who  was  plaintiff  in  the  cause,  was  to  sing  in 
concerts  as  well  as  operas,  and  during  a  period  of  a  year, 
besrinninff  three  months  before  the  active  duties  of  the 
engagement,  he  was  not  to  sing  out  of  the  theatre  in  the 
United  Kingdom  (in  the  opera  season,  or  within  fifty 
miles  of  London)  without  the  defendant's  permission. 
He  was  also  to  be  in  London  for  rehearsals  six  days 
before  the  commencement  of  the  engagement. 

This  last  term  was  not  fulfilled,  but  it  was  held  that, 
having  regard  to  the  whole  scope  of  the  agreement,  it  did 
not  go  to  the  root  of  the  matter  so  as  to  justify  the 
defendant  in  determining  the  engagement  and  refusing 
to  employ  the  plaintiff".  Matter  of  excuse  was  alleged 
by  the  plaintiff  for  his  failure  to  arrive  at  the  time 
stipulated,  but  nothing  turned  upon  this. 


(q)  In  Graves  v.  Legg  (1854)  9  Ex. 
a»  p.  716  ;  23  L.  J.  Ex.  228. 

(r)  Blackburn^  J.  Bettini  t.  Oye 


(1876)  1  Q.  B.  D.  183,  187,  188 ; 
Finch  Sel.  Ca.  776. 
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If,  however,  there  be  any  presumption  either  way  in  Agree- 

,  •  D  I.  "i    •     J.1     J.    •  i'l     ments  are 

the  modem  view  ot  such  cases,  it  is  that,  in  mercantile  ^^^  ppg. 
contracts  at  any  rate,   all   express  terms   are   material,  sumed 
"Merchants  are  not  in  the  habit  of  placing  upon  their  rather 
contracts  stipulations  to  which  they  do  not  attach  some  j'?*".^^! 
value  and   importance "  (s).     In  a  case  not  mercantile, 
where  the   contract  before  the   Court  was   held  on   its 
terms  to  be  divisible,  the  late  Lord  Justice  Mellish  said  : — 
"I  quite   agree  that  as  a  general  rule  all  agreements 
must  be  considered  as  entire.     Generally  speaking,  the 
consideration  for  the  performance  of  the  whole  and  each 
part  of  an  agreement  by  one  party  to  it  is  the  perform- 
ance of  the  whole  of  it  by  the  other,  and  if  the  Court  is 
not  in  a  position  to  compel  the  plaintiff,  who  comes  for 
specific  performance,  to  perform  the  whole  of  it  on  his 
part,  the  Court  will  not  compel  the  defendant  to  perform 
his  paifc  or  any  part  of  the  agreement.     As  a  general  rule, 
therefore,  an  agreement  is  entire.     I  can  also  conceive 
that  a  Court  of  Equity  might   treat   an  agreement  as 
entire    even   in  cases    where    a    Court    of   law  would 
say  that  the  performance  of  one  part  is  not  a  condition 
precedent  to  the  performance  of  the  other  part,  because 
the  Court  might  see  that   those  rules  as  to  conditions 
precedent,  which  to  a  certain  extent  are  technical,  might 
not  meet  the  real  justice  of  the  case.    But,  on  the  other 
hand,  I  do  not  find   it  laid  down   anywhere  that  it  is 
impossible  for  the  parties  so  to  frame  an  agreement  that 
there  may  be  a  specific  performance  of  part "  (t). 

The  question  to  what  extent,  if  at  all,  a  party  is  bound  Entire 
to  accept  performance  of  less  than  all  that  was  promised  tira  and*' 
him  is  to  be  distinguished  from  the  question,  not  to  be  i^ntum 
pursued  here,  of  the  duty  incurred  by  one  who  does  accept 
and  in  fact  has  some  benefit  from  a  partial  performance. 
It  may  be  the  intention  of  a  contract  that  nothing  less 
than  complete  performance  on  one  side  shall  found  any 


(«)  Lord  Cairns  in  Bowesv.Shand 
(1877)  2  App.  Ca.  466,  463. 


{t)  WUkinton  v.  Clementt  (1872) 
8  Ch.  96,  110. 
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claim  at  all  to  payment  on  the  other.  In  such  cases  effect 
is  given  to  the  intention,  and  an  imperfect  performance, 
from  whatever  cause  remaining  imperfect,  affords  no  ground 
of  action.  The  express  tenns  are  not  fulfilled,  and  a  term 
or  new  contract  to  pay  what  the  benefit  received  is 
reasonably  worth  cannot  be  introduced  where  the  express 
terms  exclude  it.  But  such  a  contract,  it  seems,  cannot 
be  executory ;  the  complete  performance  itself  is  the  only 
consideration  for  the  promise  to  pay.  It  is  like  the  offer 
of  a  reward  by  advertisement  to  the  first  person  who 
procures  certain  information.  A  person  who  brings  the 
information,  but  is  not  the  first  to  bring  it,  evidently  has 
no  claim  ou  the  advertiser,  whatever  amount  of  trouble 
and  expense  he  may  have  incurred,  and  although  the 
delay  may  be  due  to  inevitable  accident  (u). 


ments. 


3.  Default  in  First  or  other  Instalments  of 
Discontinuous  Performance. 

Questions  Peculiarly  troublesome  questions  have  arisen  upon  con- 
deliver"'"'  tracts  for  the  sale  of  goods  to  be  delivered  and  paid  for 
by  inatal-  by  instalments.  It  is  not  yet  settled  whether  failure  to 
deliver  the  first  or  any  subsequent  instalments  is  or  is 
not  presumed,  in  the  absence  of  any  special  indication 
of  the  parties'  intention,  to  go  to  the  whole  of  the  con- 
sideration and  entitle  the  buyer  to  refuse  acceptance 
of  any  further  deliveries.  It  seems  to  be  admitted  that 
failure  on  the  buyer's  part  to  pay  according  to  the  terms 
of  the  contract  for  the  first  or  any  particular  instalment 
as  delivered  is  not  of  itself  a  breach  of  the  entire  con- 
tract (x) ;  but  such  default  or  refusal  may  by  the  reason 
assigned  for  it,  or  because  of  other  particular  circum- 
stances, manifest  an  intention  to  repudiate  the  contract 


(tt)  See  Cutter  v.  Powell  (1796)  6 
T.  R.  320,  and  notes  thereto  in  2  Sm. 
L.  C.  1,  11  aqq. 

(x)  Mersey  Steel  avd  Iron  Com- 


pany V.  Naylor  (1884)  9  App.  Ca. 
434,  439,  444,  53  L.  J.  Q.  B.  497 ; 
Freeth  v.  Burr  (1874)  L.  R.  9  C.  P. 
208,  43  L.  J.  C.  P.  91. 


DEFAULT  IN   INSTALMENTS. 


255 


as  a  whole,  in  which  case  the  seller  may  justly  refuse  in 
his  turn  to  go  on  with  the  contract  {y). 

In  Hoare  v.  Rennie  (z),  a  case  decided  on  pleadings,  ffoare  v. 
the  contract  appeared  to  have  been  to  sell  about  667  tons       "*^ 
of  iron  of  a  specified  kind,  to  be  shipped  in  June,  July 
August,  and   September,   in   about   equal   portions   each 
month.     The  action  was  by  the  sellers  for  non-acceptance, 
and  for  wrongful  repudiation  of  the  contract.     The  buyers 
pleaded,  in  effect,  that  a  June  shipment  of  21  tons  only 
was  offered  by  the  plaintiffs,  who  were  never  ready  and 
willing  to  deliver  a  proper  June  shipment  according  to  the 
contract,  and  that  the  defendants  thereupon  refused  to 
receive  the  portion  shipped  ac     tendered,  and  gave  notice 
that  they  would  not  receive  the  residue.     The  plaintiffs 
demurred,  and  the  pleas  were  upheld,  as  showing  that  the 
plaintiffs  had  not  been  ready  and  willing  to  perform  the 
substance  of  their  contract  within   the  appointed  time. 
In  the  judgments  almost  exclusive  attention  is  paid  to  the  . 
question  whether  the  defendants  were  bound  to  accept  the 
first  shipment ;  in  only  one  of  them  {a)  is  it  stated  in 
general  terms  that  the   defendants   were   at  liberty  to 
rescind  the  contract,  but  the  decision  evidently  involves 
this  (6). 

In  Simpson  v.  Crippiii  (c)  the  contract  was  to  supply  Simpson  v. 
about  6000  to  8000  tons  of  coal,  to  be  delivered  into  t,he   "*P*"" 
buyers'  waggons,  in  "  equal  monthly  quantities  during  the 
period  of  twelve   months  from  the  1st  of  July  next." 
During  the  first  month  of  the  contract  the  buyers,  though 
pressed  by  the  sellers  to  send  waggons,  took  only  158  tons. 

The  sellers  thereupon  gave  notice  to  the  buyers  that  they 


(«/)  WitJierir  V.  Reynolds  (18S1)  2  B. 
&  Ad.  882  ;  Freeth  v.  Burr  (1874) 
L  R  9  C.  P.  208,  43  L.  J.  0.  P. 
91,  and  see  per  Lord  Blackbarn, 
Mersey  Steel  ojwi  Iron  Company  v. 
Haylor,  Benzon  <b  Co.  (1884)  9  App. 
Ca.  at  p.  442. 

(2)  (1869)  5  H.  &  N.  19,  29  L.  J. 
Ex  73 

(a)  GbanneU  B.  5  H.  &  N.  at  p.  29. 


(&)  Much  of  the  language  of  the 
judgments  would  certainly  have 
been  more  appropriate  if  the  action 
had  been  for  non-acceptance  of  the 
first  shipment  only.  Gf.  L.  Q.  B. 
ii.  281,  and  per  Bowen  L.J.  in 
Mersey  Steel  and  Iron  Company  v. 
Naylor  (1884)  9  Q.  B.  Div.  at  p.  671, 
and  per  Jessel  M.R.  i&.  at  p.  658. 

(c)  (1872)L.  E.  8Q.  B.  14. 
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ffonckv. 
MuUer. 


Freeth  v. 
Burr, 


cancelled  the  contract.  It  was  held  that  the  breach  did 
not  justify  rescission,  and  great  doubt  was  thrown  upon 
Hoare  v.  Jtennie. 

In  Honck  v.  Muller  (d)  the  contract  was  to  deliver 
2,000  tons  of  iron,  "November,  1879,  or  equally  over 
November,  December,  and  January  next,  at  6d.  per  ton 
extra."  The  buyer  failed  to  take  any  of  the  iron  in 
November,  but  near  the  end  of  the  month  offered  to  "  take 
delivery  of  all  in  December  and  January "  (e).  On 
December  1  the  seller  cancelled  the  contract,  and  was 
held  by  the  majority  of  the  Court  of  Appeal  to  have  been 
entitled  to  do  so,  even  on  the  supposition  that  in  the  cir- 
cumstances the  buyer  could  and  did  elect  to  take  delivery 
in  three  portions  in  the  three  months  named.  "  I  think," 
said  Bramwell  L.J.  "  where  no  part  of  a  contract  has  been 
performed,  and  one  party  to  it  refuses  to  perform  the 
entirety  to  be  performed  by  him,  the  other  party  has  a 
right  to  refuse  any  part  to  be  performed  by  him.  I  think 
if  a  man  sells  2,000  tons  of  iron,  he  ought  not  to  be  bound 
to  deliver  1,333  J  only,  if  it  can  be  avoided  "  (/). 

Meanwhile  it  had  been  held  in  Freeth  v.  Burr  (g)  that 
refusal  by  a  buyer  to  pay  for  a  much  delayed  delivery  of 
the  first  instalment  (under  a  mistaken  claim  to  set  off  loss 
arising  from  any  future  default  in  delivering  the  residue) 
did  not  entitle  the  seller  to  rescind  the  contract.  It  was 
suggested  that,  "  in  cases  of  this  sort,  where  the  question 
is  whether  the  one  party  is  set  free  by  the  action  of  the 
other,  the  real  matter  for  consideration  is  whether  the  acts 
or  conduct  of  the  one  do  or  do  not  amount  to  an  intimation 
of  an  intention  to  abandon  and  altogether  to  refuse  per- 


{d)  (1881)  7  Q.  B.  Div.  92,  50 
L.  J.  Q.  B.  529. 

(e)  See  on  p.  94  (not  one-third  in 
December  and  one-third  in  January 
as  stated  in  the  head-note). 

(/)  7  Q.  B.  Div.  98.  Baggallay 
L.J.  to  the  same  effect,  approving 
Ifoare  v.  Sennie,  and  disapproving 
Simpson  v.  Crippin,  which  BramweU 
L.  J.  endeavoured  to  distinguish  on 


the  ground  that  th  contract  had  in 
that  case  been  partly  performed. 
Brett  L.  J.  dissented,  thinking  Simp- 
son v.  Crippin  right,  and  Jioare 
V.  Rennie  wrong  ;  cp.  his  dissenting 
judgment  in  Renter  v.  Sola  (1879) 
4  C.  P.  Div.  239,  48  L.  J.  C.  P.  492. 
(o)  (1874)  L.  R.  9  C.  P.  208,  43 
L.  J.  0.  P.  91. 
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forniance  of  the  contract,"  or,  in  other  words,  "  evince  an 
intention  no  longer  to  be  bound  by  the  contract "  (h). 

The  later  case  of  the  Mersey  Steel  and  Iron  Gom-  Mertey 
paiuj  {i),  where  there  was  only  a  postponement  of  pay-  j^  Jt"„. 
inent,  in  peculiar  circumstances,  under  erroneous  advice,  P«ny  ▼• 
confirms  Freeth  v.  Burr,  so  far  as  it  goes  (k).  As  a  "^ "  * 
positive  test,  the  rule  of  Freeth  v.  Burr  is  doubtless 
correct ;  that  is,  a  party  who,  by  declaration  or  conduct, 
"  evinces  an  intention  no  longer  to  be  bound  by  the  con- 
tract," entitles  the  other  to  rescind,  and  this  whether  he 
has  or  has  not,  apart  from  this,  committed  a  breach  of  the 
contract  going  to  the  whole  of  the  consideration.  But  it 
seems  doubtful  whether  the  test  will  hold  negatively.  Can 
an  intention  to  repudiate  the  contract  be  necessary  as  well 
as  sufficient  to  constitute  a  total  and  irreparable  breach  ? 
Can  there  not  be,  without  any  such  intent,  a  failure  in  a 
vital  part  of  the  performance  which  destroys  the  benefit 
of  the  contract  as  a  whole  ?  Must  it  not  depend  on  the 
nature  of  the  contract  and  the  order  and  apparent  con- 
nection of  its  terms  ?  All  that  the  authorities  require  of 
us  is  not  to  presume  delay  in  payment,  as  distinguished 
from  delivery,  to  be  in  itself  a  total  breach.  In  other 
words,  non-payment  will  not  as  a  rule  justify  refusal  to 
perform  on  the  other  side,  unless  there  be  something  more 
in  the  circumstances  by  which  it  is  shown  to  amount  to 
repudiation;  as  in  WitJiersv.  Reynolds  (I),  where  there  was 
a  deUberate  and  wilful  refusal  to  pay  for  the  successive 
deliveries  according  to  the  terms  of  the  coi.  tract. 

In  188n  the  Supreme  Court  of  the  United  States  (m)  Nwring- 
had  to  deal  with  a  case  very  like  Hoare  v.  Rennie.    The  bright. 
contract  was  for  5000  tons  of  iron  rails  to  be  shipped  from 
Europe  "  at  the  rate  of  about  1000  tons  per  month,  begin- 


(h)  Lord  Coleridge  C.J.  at  p.  213; 
Keating  and  Denman  JJ.  con- 
curred in  afiBrming  this  principle. 

(i)  (1884)  9  App.  Ca.  434,  63  L. 
J.  Q.  B.  497.  The  House  of  Lords 
seems  to  liave  thought  criticism  of 
Hoare  v.  Rennie  not  relevant. 

P. 


{Jc)  See  per  Lord  Selborne  at  p. 
438,  and  per  Lord  Blackburn  at  p. 
442-3. 

(I)  (1831)  2  B.  &  Ad.  882,  Finch 
Sel.  Oa.  749. 

(m)  Norrington  v  WrigJU  (1885) 
115  U.  S.  189. 

8 
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niiig  February,  1880,  but  whole  contract  to  be  shipped 
before  August  1,  1880."  The  action  was  for  uon-accept- 
ance.  A  few  passages  from  the  judgment  of  the  Court 
will  best  show  the  view  taken  by  them. 

"In  the  contracts  of  merchants,  time  is  of  the  essence  (n). 
The  time  of  shipment  is  the  usual  and  convenient  means 
of  fixing  the  probable  time  of  arrival,  with  a  view  of 
providing  funds  to  pay  for  the  goods,  or  of  fulfilling  con- 
tracts with  third  persons  .  .  . 

"  The  contract  sued  on  is  a  single  contract  for  the  sale 
and  purchase  of  5000  tons  of  iron  rails,  shipped  from  a 
European  port  or  ports  for  Philadelphia.  The  subsidiary 
provisions  as  to  shipping  in  different  months,  and  as  to 
payment  for  each  shipment  upon  its  delivery,  do  not  split 
up  the  contract  into  as  many  contracts  as  there  shall  be 
shipments  or  deliveries  of  so  many  distinct  quantities  of 
iron  ... 

"  The  seller  is  bound  to  deliver  the  quantity  stipulated, 
and  has  no  right  either  to  compel  the  buyer  to  accept  a 
less  quantity,  or  to  require  him  to  select  part  out  of  a 
greater  quantity ;  and  when  the  goods  are  to  be  shippe'i 
in  certain  proportions  monthly,  the  seller's  failure  to 
ship  the  required  quantity  in  the  first  month  gives  the 
buyer  the  same  right  to  rescind  the  whole  contract  that 
he  would  have  had  if  it  had  been  agreed  that  all  the 
goods  should  be  delivered  at  once. 

"  The  plaintiff,  instead  of  shipping  about  1000  tons  in 
February  and  about  1000  tons  in  March,  as  stipulated 
in  the  contract,  shipped  only  400  tons  in  February,  and 
885  tons  in  March.  His  failure  to  fulfil  the  contract  on 
his  part  in  respect  of  these  first  two  instalments  justified 
the  defendants  in  rescinding  the  whole  contract,  pro- 
vided they  distinctly  and  seasonably  asserted  the  right 
of  rescission." 


(n)  This  had  already  been  laid 
down  in  England  :  Seuter  v.  Sola 
(1879)  4  0.   P.   Div.  239,  see  per 


CoLton  L.J.  at  p.  249,  48  L.  J.  C. 
P.  492. 
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The  Court  went  on  to  review  the  English  cases,  which 
did  not  in  their  opinion  establish  any  rule  inconsistent 
with  the  decision  arrived  at  in  the  case  at  bar.  All  will 
acrree  with  them  that  "  a  diversity  in  the  law  as  admini- 
stered on  the  two  sides  of  the  Atlantic,  concerning  the 
interpretation  and  effect  of  commercial  contracts  of  this 
kind,  is  greatly  to  be  deprecated  "  (o).  And  although  the 
decision  is  not  authoritative  in  this  country,  we  may 
expect  that  an  opinion  of  such  weight,  and  so  carefully 
!  id  critically  expressed,  will  receive  full  consideration 
whenever  the  point  is  again  before  the  Court  of  Appeal 
or  the  House  of  Lords.  It  is  a  notable  addition  of  force 
to  the  modern  tendency  to  eschew  stiff  and  artificial 
anons  of  construction,  and  to  hold  parties  who  have 
made  deliberate  promises  to  the  full  and  plain  meaning 
of  their  terms. 

(o)  115  U.  S.  at  p.  206. 
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CHAPTER  VII 


Unlawful  Agreements. 


Subject- 
matter  or 
perform- 
anoea 
thing 
positively 
forbidden, 
or  part  of 
a  traaf  ac- 
tion  vhich 
as  a  whole 
IB  f  or- 
bidden 
(illegal). 


We  have  already  seen  that  an  agreement  is  not  in  any 
case  enforceable  by  law  without  satisfying  sundry  con- 
ditions: as,  being  made  between  capable  parties,  being 
sufficiently  certain,  and  the  like.  If  it  does  satisfy  these 
conditions,  it  is  in  general  a  contract  whL^h  the  law  com- 
mands the  parties  to  perform.  But  there  i\re  many  things 
which  the  law  positively  commands  people  net  to  do.  The 
reasons  for  issuing  such  commands,  the  weight  of  the 
sanctions  by  which  they  are  enforced,  and  the  degiee  of 
their  apparent  necessity  oi*  expediency,  are  exceedingly 
various,  but  for  the  presen^  purpose  unimportant.  A 
murder,  the  obstruction  of  a  highway,  and  the  sale  of  a 
loaf  otherwise  than  by  weight,  are  all  on  the  same  footing 
in  so  far  as  they  are  all  forbidden  acts.  If  the  subject- 
matter  of  an  agreement  be  such  that  the  performance  of  it 
would  either  consist  in  doing  a  forbidden  act  or  be  so 
connected  therewith  as  to  be  in  substance  part  of  the  same 
transaction,  the  law  cannot  command  the  parties  to  perform 
thaL  agreement.  It  will  not  always  command  them  not  to 
perform  it,  for  there  are  many  cases  where  the  performance 
of  the  agreement  is  not  in  itself  an  offence,  though  the 
complete  execution  of  the  object  of  the  agreement  is :  but 
at  all  events  it  will  give  no  sort  of  assistance  to  such  a 
transaction.  Agreements  of  this  kind  are  void  as  beine 
illegal  in  the  strict  sense. 
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Again,  there  are  certain  things  which  the  law  (a)  does  Not  posi- 
not  forbid  in  the  sense  of  attaching  penalties  to  them,  but  hidden  but 
which  are  violations  of  established  rules  of  decency,  morals,  »'»«o''«^' 
or  good  manners,  and  of  whose  mischievous  nature  in  this 
respect  the  law  so  far  takes  notice  that  it  will  not  recognize 
them  as  the  ground  of  any  legal  rights     "  A  thing  may  be 
unlawful  in  the  sense  that  the  law  will  not  aid  it,  and  yet 
that  the  law  will  not  immediately  punish  it  "  (6).     Agree- 
ments whose  subject-matter  falls  within  this  description 
are  void  as  being  immoral. 

Further,  there  are  many  transactions  which  cannot  fairly  Not  poai- 
be  brought  within  cither  of  the  foregoing  classes,  and  yet  bidden"" 
cannot  conveniently  be  admitted  as  the  subject-matter  of  ^°^<^<»»''»* 
valid  contracts,  or  can  be  so  admitted  only  under  unusual  policy. 
restrictions.     It  is  doubtful  whether  these  can  be   com- 
pletely reduced  to  any  general  description,  and  how  far 
judicial  discretion  may  go  in  novel  cases.     They  seem  in 
the  main,  however,  to  fall  into  the  following  categories  : 

Matters  governed  by  reasons  outside  the  regular  scope 
of  municipal  law,  and  touching  the  relations  of  the  com- 
monwealth to  foreign  states : 

Matters  touching  the  good  government  of  the  common- 
wealth and  the  administration  of  justice  : 

Matters  affecting  particular  legal  duties  of  individuals 
whose  performance  is  of  public  importance  : 

Things  lawful  in  themselves,  but  such  that  individual 
citizens  could  not  without  general  inconvenience  be  allowed 
to  set  bounds  to  their  freedom  of  action  with  regard  to 
those  things  in  the  same  manner  or  to  the  same  extent  as 
they  may  with  regard  to  other  things  (c). 


(a)  i.e.  the  common  law.  But  qu. 
whether  the  common  law  could  tiJce 
notice  of  anything  as  immoral  which 
would  not  constitute  an  o{*ence 
against  either  common  or  ecolesia8< 
tioal  law. 

(ft)  Bramwell  B.  Cowan  v.  Mil- 
bourn  (1867)  L.  R.  2  Kx.  at  p.  236, 


36  L.  J.  Ex.  124. 

(e)  We  have  already  seen  that 
the  specific  operation  of  contract  is 
none  other  than  to  set  bounds  to 
the  partyV  freedom  of  action  as 
reganis  the  subject-matter  of  the 
contract. 
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Snmmaiy.       Agreements  falling  within  this  third  description  are  void 
as  being  against  public  'policy. 


We  have  then  in  the  main  three  sorts  of  agreements 
which  are  unlawful  and  void,  according  as  the  matter  or 
purpose  of  them  is — 

A.  Contrary  to  positive  law.     {Illegal). 

B.  Contrary  to  positive  morality  recognized  as  such  by 
law.     {Immoral). 

C.  Contrary  to  the  common  weal  as  tending 

(a)  To  the  prejudice  of  the  State  in  external  relations. 

(b)  To  the  prejudice  of  the  State  in  internal  relations. 

(c)  To  improper  or  excessive  interference  with  the 
lawful  actions  of  individual  citizens.  {Against 
public  policy). 

Caution  aa  The  distinction  here  made  is  in  the  reasons  which 
determine  the  law  to  hold  the  agreement  void,  not  in  the 
nature  or  operation  of  the  law  itself:  the  nullity  of  the 
agreement  itself  is  in  every  case  a  matter  of  positive  law. 
Bearing  this  in  mind,  it  is  a  harmless  abbreviation  to 
speak  of  the  agreement  itself  as  contrary  to  positive  law, 
to  morality,  or  to  public  policy,  as  the  case  may  be. 


to  tue  of 
terms. 


: 


The  ar- 
range- 
men*'-  only 
approxi- 
mate. 


The  arrangement  here  given  is  believed  to  be  on  the 
whole  the  most  convenient,  and  to  represent  distinctions 
which  are  in  fact  recognized  in  the  decisions  that  constitute 
the  law  on  the  subject.  But  like  all  classifications  it  is 
only  approximate :  and  where  the  field  of  judicial  discretion 
is  so  wide  as  it  is  here  (for  nowhere  is  it  wider)  we  must 
expect  to  find  many  cases  which  may  nearly  or  quite  as 
well  be  assigned  to  one  place  as  to  another.  The  authori- 
ties and  dicta  are  too  numerous  to  admit  of  any  detailed 
review.  But  the  general  rules  are  (with  some  few  excep- 
tions) sufFciently  well  settled,  so  far  as  the  nature  of  the 
case  admits  of  general  rules  existing.  Any  given  decision, 
on  the  o'ther  hand,  is  likely  to  be  rather  suggestive  than 
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conclusive  when  applied  to  a  new  set  of  facts.  Some 
positive  rules  for  the  construction  of  statutes  have  been 
worked  out  by  a  regular  series  of  decisions.  But  with  this 
exception  we  find  that  the  case-law  on  most  of  the  branches 
of  the  subject  presents  itself  as  a  clustered  group  of 
analogies  rather  than  a  linear  chain  of  authority.  We 
have  then  to  select  from  these  groups  a  certain  immber  of 
the  more  striking  and  as  it  were  central  instances.  The 
statement  of  the  general  rules  which  apply  to  all  classes  of 
unlawful  agreements  indifferently  will  be  reserved,  so  far  as 
practicable,  until  we  have  gone  through  the  several  classes 
in  the  order  above  given. 


Classes  of 
unlawful 


A.  Agreements  contrm^  to  positive  law. 

1,  The  simplest  case  is  an  agreement  to  commit  a  crime  ^^ 


or  indictable  offence  : 

"If  one   bind  himself  to  kill   a  man,  bum 
maintain  a  suit,  or  the  like,  it  is  void  "  (d). 


A.  Con- 

a   house,  *"^.*o 
positive 

law. 


With  one  or  two  exceptions  on  which  it  is  needless  to  i-  Agree- 

ment  to 
dwell,  obviously  criminal  agreements  do  not  occur  in  our  commit 

own  time  and  in  civilized  countries,  and  at  all  events  no  ^q^^***' 

attempt  is  made  to  enforce  them.     It  is  said  that  in  the 

last  century  a  bill  was  filed  in  Chancery  by  a  highwayman 

against  his  fellow  for  a  partnership  account,  but  the  story 

is  more  than  doubtful  (e).     The  question  may  arise,  how-  Sometimes 

,  whether  a  particular  thing  agreed  to  be  done  is  or  is  perfo 


ever 


form- 


not  an  offence,  or  whether  a  particular  agreement  is  or  is  »nce  of 
not  on  the  true  construction  of  it  an  agreement  to  commit  would  be 
an  offence,     ^n  the  singular  case  of  Mayor  of  Norwich  o^ence. 
V.  Norfolk  Ry.  Co.  {/),  the  defendant   company,  being  No^ich 
authorized  to  make  a  bridge  over  a  navigable  river  at  one  ''•  Norfolk 


(d)  Shepp.  Touchst.  370. 

(e)  See  Lindley,  1.  93.  Lord 
Kenyon  once  said  by  way  of  illus- 
tration, it  appears,  that  he  would  not 
sit  to  take  an  account  between  two 
robbers  on  Hounslow  Heath.  May 
not  the  legend   have   arisen   from 


this  ?  The  case  was  cited  with  ap- 
parent gravity  by  Jeasel  M.R.  in 
Sykea  v,  Beadon  (1879)  11  Ch.  D. 
170.  at  p.  195,  48  L.  J.  Ch.  522. 

(/)  (1855)  4  E.  &  B.  397,  24  L.  J. 
Q.  B.  105. 


" 
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|>nrlirulj»r  pljirc.  l\«ul  \o\\\m\  (Urtirul<i«'«  in  »«x<>«Mi1ing  ||u> 
Hl«in(orv  j»lan.uiul  luwl  bogun  lohuiM  ll\ol)vi«lgo  i\\  nnolln'r 
\\h\K'K\  Tlu'  }>l,'nt\(iO' ror|u>m(iou  look  Mv\\h  Jo  indirl  (Iu< 
ooiupMuy  Tor  jv  uuis!ino«\  Tho  mutlor  whm  ('onipromisotl  l»y 
an  jirmn^>MniM»(  i\u\i  Iho  ounimny  should  not  disi'onlinuo 
tluMT  works,  ImH  -oon\nii»(o  thiMu  in  «,  |>arli«'n1nr  niinim-r. 
intondod  (o  n»Mko  suro  (hnl  no  sonons  ohsJrnotion  In  lln> 
nswi^jHion  shouKI  onsno  :  «uul  «n  «i^n'iMn(M>t  wn,H  niiulo  by 
iIoimI.  in  whioh  tho  ron»niinyooviM»nnlod  (o  pjiy  tlio  oorpora- 
<iot»  £1.000  [(  (bo  works  sluMibl  nol  bo  oonipli'iod  williin 
(wolvo  tnontbs.  wlnMbi»riin  Aol  of  I'jirlijnnonl  sbonbl  williiu 
\\m\  (inio  bo  obljjinod  (»i  anlbori/o  (bon»  or  tjot.  Tho  ctir- 
por.'Hion  suod  on  Ibis  oovonaiH.  Mn«l  Ibo  ooin|niny  hv{  np 
\\\v  ilotonoo  IbMt  ibo  works  won'  m  |M»bbo  ninsinu'o,  mul 
ibon^fovx'  ibo  oovonnnl  lo  »'on>plolo  lbon»  whs  illogn',  The 
Tonrl  of  (^)uoon's  Honob  wns  tlividoil  on  >o  ('onsl.urlioii 
and  olVool  of  ibo  iU'K'd.  Erlo  .1.  ll»o\ii;;IU  il  nooil  nol  moan 
(bal  ibo  dotomlnnls  woiv  \o  go  «>n  w  Ah  Ibo  works  if  they 
iliil  not  obtjiin  ibo  Aol.  "  Wbon*  i\  oontraot  is  oapjiblc  of 
two  oonsiniolions.  tbo  ono  n\!ikinij;  it  valid  anil  tbo  olhor 
v<nd.  it  is  oloar  law  tbo  tii'sl  ongbt  lo  bo  adopliHl."  Hero 
it  sbo\iKl  bo  \i\k^n\  tbat  tbo  works  contract od  forwon>  works 
to  bo  r>MultM\Hl  lawt'nl  by  Aol  o\'  Tarlianiont.  C\>l»M"idm' ,1. 
to  (bo  satno  otVoot  :  bo  ibongbt  llu»  nvd  objivl  wm.s  to 
soomx^  In  a  }>onally  tl»o  spootly  ivdn«'lion  of  a  nuisnnoo  to 
a  uotninal  an\out»t.  wbiob  was  (jnilo  lawful,  ibo  oorporation 
not  Kntig  bound  lo  |mvsoo\it»»  t'or  a  nominal  nuixnu'o. 
I.onl  (.\unpboll  CJ,  and  \Vigbln\an  #1.  boM  tbo  ai;roo- 
niont  K'id.  as  boing  in  fact  an  agnHMnon(  (o  oon(iimo  an 
o\»sii»»g  \n\law  f\d  s(a(o  of  tbing^.  'I'lu'  porfonnanoo  of  it 
(^witbv>u(  a  now  Ao(  o(  ra.rlianuM\t)  would  bavo  boon  an 
i»>ibotablo  otVoniv.  anil  tbo  Court  ooidvl  not  pivsinno  that 
an  Act  wouUi  bavo  Ivon  obtained,  Loixi  ("'.•viupbi'll  said, 
"  In  pri»\oiplo  I  do  not  soo  bow  tbo  pn\sont  oasi*  is  to  he 
distinjjtnsbod  tn^n  an  action  by  A.  agjiinsl  H.  to  noovcr 
jCUHHV  R  baving  covonanttnl  with  A.  tbat  witbin  Iwolvo 
calendar  months  bo  would  nuinior  ;\.  and  tbat  on  failing 
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t„  (Id  ho  ho  would  forfril.  iumI  pay  to  A.  JCIOOO  mh  liipii- 
«lii(('<l  (Iiunngt'S,  llio  (1(M^lnrn.t ion  nllc^iii^  lliat  nJlIioii^li  \\. 
(lid  iiol.  inurdrr  0.  wiilii.i  ilic  iwolvo  ralniKliu'  itioniliH  he 
li„(l  iiotpaid  A.  ihoX1000"(f/). 

It  scciiiM  ini))oF«Hil)l(<  to  draw  any  coikcliiHioti  in   jioiiilr  of 
law  IVom  Hiicli  a.  division   of  opinion  (A).      Hn«    Mm  vuho 
\vn  \h\n  pra<'li('al  warning,  llial.  wIk-ih'Vof  it  '\h  desired  lo 

tnict  lor  the  doing  of  Honiething  wliieh  is  not.  eertjiinly 
lawt'nl  at.  the  tinie,  or  the  lawf'nliH'HS  of  wliinh  derxwidH  on 
some  (>V(>nt  not.  vithin  the  control  of  the  parties,  the  terms 
of  lli(>  coiitrat^ti  should  niu,k<i  it.  <'lear  that,  the  thing  is  not, 
|o  he  done  nnh'ss  it.  Iieeonies  or  is  nwcerlainrHl  to  he  lawful. 

Moreover  a  eonlraet.  nuiy  Ix^  illegnl  heeaiise  n,n  off«'nee  is  When  the 
coiilciiiplatiHl  as  its  tillcrior  result.,  or  heejuise  it.  '"vites  "j^j^^'g 
to  llie  connnission  of  eriine.      Kor  exnniphs  "••  ngnrenient.  *"  offence. 
to  pjiv  mon«'y  fo  A.'s  «'xeeul.ors  if  A.  eonmiits  suicides  would 
h(>  void(/);  and   although    there   is  nothing   uiiImwIuI   in 
nriiitiiig,  no  right,  of  action   <'an  arise   for  work  done  in 
niiiiliiig  a  criminal    lihel  (/»•).      Hut.   this  depends  on    the 
more   geuerid    considerations    which    we    reserve    for    t.Iu! 
|ir('sent. 

2.  Again  an  agreement,  will  generally  he  illegul,  though  2.  Agree- 
t!ic  iiialtov  of  it  nuiy  not,  be  an   indictahle  offence,  MndJ"™j''"' 
lliough  the  formation  of  it,  may  not,  nniount,  to  tht;  ofVeiKu^  wrong  to 
of  conspiracy,  if  it,  contemplates  (/)  any  civil   injtiry  t')g„n,  jj*'" 
third  persons.     Thus  an  agn'einent  to  divid«i  the  profits  of  ^"*'l- 
a  fiaudiileiit  scheme,  or  to  carry  out  some  object  in  itscilf 


(,/)  4K.  &B.  441. 

(/()  Not  only  wm  the  (!onrt 
tHiually  divided,  but  n  neruaal  of  tho 
judgmentB  At  large  will  ihuw  that 
no  two  membera  of  it  re»lly  lookod 
at  tlie  CMC  in  the  namo  way.  The 
rpportors  (4  E.  &  B.  397)  add  not 
without  reason  to  the  head-note  ; 
El  (jimere  inde. 

(i)  Per  Bramwell  Ii..T.  r»  C.  P. 
D.  at  p.  307. 

(k)  Poplett  V.  Stockdale  (182B)  1 


H.  tL  M.  337. 

{I)  If  A  coiitraotN  with  li.  t«i  do 
Homething  which  in  fact,  bttt  not 
to  B.'h  knowludge,  would  involve  a 
breach  of  contract  or  truat,  A. 
cannot  lawfully  perform  hin  pro- 
mise, but  vet  may  woll  be  liable  in 
damage*  for  the  broach.  MiUvmrd 
V.  /AtUenxml,  (1850)  6  Ex.  77f»,  20 
1i.  J.  Ex.  2.  Bee  further  at  end  of 
tbii  chapter. 
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not  unlawful  by  means  of  an  apparent  trespass,  breach  of 
contract,  or  breach  of  trust  is  unlawful  and  void  (m).  A. 
applies  to  his  friend  B.  to  advance  him  the  price  of  certain 
goods  which  he  wants  to  buy  of  C.  B.  treats  with  C.  for 
the  sale,  and  pays  a  sum  agreed  upon  between  them  as  the 
price.  It  is  secretly  agreed  between  A.  and  C.  that  A. 
shall  pay  a  further  sum  :  this  last  agreement  is  void  as  a 
fraud  upon  B.,  whose  intention  was  to  relieve  A.  from 
paying  any  part  of  the  price  (n).  Again,  A.  and  B.  are 
interested  in  common  with  other  persons  in  a  transaction 
the  nature  of  which  requires  good  faith  on  all  hands,  and 
a  secret  agreement  is  made  between  A.  and  B.  to  the  pre- 
judice of  those  others'  interest.  Such  are  in  fact  the  cases 
of  agreements  "  in  fraud  of  creditors " ;  that  is,  where 
creditors  is  there  is  an  arrangement  between  a  debtor  and  the  general 
body  of  the  creditors,  but  in  order  to  procure  the  consent 
of  some  particular  creditor,  or  for  some  other  reason,  the 
debtor  or  any  person  on  his  behalf,  or  with  his  know- 
ledge (o),  secretly  promises  that  creditor  some  advantage 
over  the  rest.  All  such  secret  agreements  are  void: 
securities  given  in  pursuance  of  them  may  be  set  aside, 
and  money  paid  under  them  ordered  to  be   repaid  (p). 


Agree- 
ment in 
fraud  of 


(m)  An  agreement  to  commit  a 
civil  injory  is  a  conspiracy  in  many, 
but  it  seems  impossible  to  say 
precisely  in  what,  cases.  See  the 
title  of  Conspiracy  in  Roscoe's 
Digest,  (ed.  Horace  Smith,  1884). 
An  agreement  to  commit  a  trespass 
likely  to  lead  to  a  breach  of  the 
peace,  Seg.  v.  Rowlandt  (1851)  17 
Q.  B.  671,  686,  21  L.  J.  M.  C.  81— 
or  to  commit  r  ivil  wrong  by  fraud 
and  false  pretences,  Reg.  t.  War- 
burton  (1870)  L.  R.  1  C.  O.  R.  274, 
40  L.  J.  M.  0.  22,  cp.  Beg.  v.  As- 
pinall  (1876)  2  Q.  B.  Div.  at  p.  59, 
46  L.  J.  M.  C.  145— is  a  conspiracy. 
An  agreement  to  commit  a  simple 
breach  of  contract  is  not  a  con- 
spiracy. Before  the  C.  L.  P.  Act 
a  court  of  common  law  could  not 
take  notice  of  an  agreement  being 
in  breach  of  trust  ro  as  to  hold  it 


illegal :  Warwick  v.'Rkhardton  (1842) 
10  M.  &.  W.  284,  and  agreements  to 
indemnify  trustees  against  formal 
breaches  of  trust  are  in  practice 
constantly  assumed  to  be  valid  in 
equity  as  well  as  law. 

(n)  Jackson  v.  Duchaire  (1790) 
3  T.  R.  551. 

(o)  Equality  among  the  creditors 
is  of  the  essence  of  the  transaction. 
Any  agreement  to  give  a  preference, 
made  with  the  debtor's  privity, 
strikes  at  the  root  of  the  deed.  It 
is  immaterial  whether  the  arrange- 
ment  is  under  a  statu'se  or  not,  and 
whether  the  preferential  payment 
is  to  come  out  of  the  debtor's  funds 
or  not  Ex  parte  Milner  (1885)  15 
Q.  B.  Div.  605. 

(p)  McKewan  v.  Sanderson  (1873) 
15  Eq.  at  p.  234,  per  Malins  V.  C. 
42  L.  J.  Ch.  296. 
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Moreover,  the  other  creditors  who  know  nothing  of  the  And  other 
fraud  and  enter  into  the  arrangement  on  the  assumption  not  bound 
"  that  they  are  contracting  on  terms  of  equality  as  to  each  ^y  *he 
and  all "  are  under  such  circumstances  not  bound  by  any  tioa. 
release  they  give  (q).     And  it  will  not  do  to  say  that  the 
underhand   bargain  was   in   fact  for  the   benefit  of  the 
creditors  generally,  as  where  the  preferred  creditor  becomes 
surety  for  the  payment  of  the  composition,  and  the  real 
consideration  for  thip  is  the  debtor's  promise  to  pay  his 
own  debt  in  full;  for  the  creditors  ought  to  have  the  means 
of  exercising  their   own  judgment  (r).     But  where   one 
creditor  is  induced  to  become  surety  for  an  instalment  of 
the  composition  by  ar  agreement  of  the  principal  debtor 
to  indemnify  him,  and  a  pledge  of  part  of  the  assets  for 
that  purpose,  this  is  valid :  for  a  compounding  debtor  is 
master  of  the  assets  and  may  apply  them  as  he  will  (s). 

The  principle  of  these  rules  was  thus  explained  by 
Erie  J.  in  Mallalieu  v.  Hodgson  (t) : — 

"  Each  creditor  concents  to  lose  part  of  his  debt  in  consideration  that 
the  others  do  the  same,  and  each  creditor  may  be  considered  to  stipulate 
with  the  others  for  a  release  from  them  to  the  debtor  in  consideration  of  i 
the  release  by  him.  Where  any  creditor,  in  fraud  of  the  agreement  to 
accept  the  composition,  stipulates  for  a  preference  to  himself,  his  stipu- 
lati(n  is  altogether  void — not  only  can  he  take  no  advantage  from  it, 
but  he  is  also  to  lose  the  benefit  of  the  composition  (u).  The  requirement 
of  goovl  faith  among  the  creditors  and  the  preventing  of  gain  by  agree- 
ments for  preference  have  been  uniformly  maintained  by  a  series  ot  cases 
from  Leicester  v.  Rose  {x)  to  Uowden  v.  Haigh  (u)  and  Bradshaw  v.  Brad- 
ihaw  "  {y). 

From  the  last  cited  case  (y)  it  seems  probable,  though 
it  is  not  decided,  that  when  a  creditor  is  induced  to  join 
in  a  composition  by  having  an  additional  payment  from 


(q)  Datiglith  v.  Tennent  (1866) 
L.  K.  2  y.  B.  49, 54,  36  L.  J.  Q.  B. 
10. 

(r)  Wood  V.  Barker,  1  Eq.  139. 

(»)  Ex  parte  Burrdl  (1876)  1  Ch. 
Div.  537,  45  L.  J.  Bk.  68. 

(t)  (1851)  16  Q.  B.  689,  20  L.  J. 
Q.  B.  339,  847.     See  further  Ex 


parte  Oliver  (1849-51)  4  De  G.  & 
Sm.  354. 

(a)  (1840)  11  A.  &  E.  1033. 

(x)  (1803)  4  East,  372  :  showing 
that  the  advantage  given  to  the 
preferred  creditor  need  not  be  in 
money. 

(.V)  (184l)9M.  &  W.  29. 
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a  strarger  without  the  knowledge  of  either  the  other 
creditors  or  the  debtor,  the  debtor  on  discovering  this  may 
refuse  to  pay  him  more  than  with  such  extra  payment 
will  make  up  his  proper  share  under  the  composition,  or 
may  even  recover  back  the  excess  if  he  has  paid  it  involun- 
tarily, e.g.  to  bona  fide  holders  of  bills  given  to  the  creditor 
under  the  composition. 

A  debtor  who  has  given  a  fraudulent  preference  can 
claim  no  benefit  under  the  composition  even  as  against 
the  creditor  to  whom  the  preference  has  been  given  {z). 

A  secret  agreement  by  a  creditor  to  withdraw  his  oppo- 
sition to  a  bankrupt's  discharge  or  to  a  composition  is 
equally  void,  and  it  does  not  matter  whether  it  is  made 
with  the  debtor  himself  or  with  a  stranger  (a),  nor  whether 
the  consideration  offered  to  the  creditor  for  such  with- 
drawal is  to  come  out  of  the  debtor's  assets  or  not  (6) ;  and 
this  even  if  it  is  part  of  the  agreement  that  the  creditor 
shall  not  prove  against  the  estate  at  all  (c).  In  like 
manner  if  a  debtor  executes  an  assignment  of  his  estate 
and  effects  for  the  benefit  of  all  his  creditors  upon  a  secret 
agreement  with  the  trustees  that  part  of  the  assets  is  to 
be  returned  to  him,  this  agreement  is  void  {d). 

We  have  here  at  an  early  stage  of  the  subject  a  good 
instance  of  the  necessarily  approximate  character  of  our 
classification.  We  have  placed  these  agreements  in  fraud 
of  creditors  here  as  being  in  effect  agreements  to  commit 
civil  injuries.  But  a  composition  with  creditors  is  in  mos 
cases  something  more  than  an  ordinary  civil  contract ;  it 
is  in  truth  a  quasi-judicial  proceeding,  and  as  such  is  to 
a  certain  extent  assisted  by  the  law  (e).  Public  policy, 
therefore,  as  well  as  private  right,  requires  that  such  a 


(z)  Higgina  v.  Pitt  (1849)  4  Ex. 
312,  18  L.  J.  Ex.  488. 

(a)  Eiggins  v.  Pitt,  last  note. 

(b)  HaU  V.  Dyam,  (1852)  17  Q.  B. 
785,  21  L.  J.  Q.  B.  224. 

(c)  McKewan  v.  Sanderson  (1875) 
20  Eq.  65,  42  L.  J.  Ch.  296. 

(d)  BlacMock  v.  Dobie  (1876)  1  C. 


P.  D.  265,  45  L.  J.  0.  P.  498. 

(e)  Bankruptcy  Act,  1883,  ss.  18, 
19.  Since  this  Act  there  is  a  nota- 
ble increase  of  private  compoeitionB 
independent  of  the  Act,  which  may 
lead  to  the  revival  of  various  com- 
mon law  questions. 


DEALINQS  TO  PBEJUDICE  OF  SURETY. 
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proceeding  should  be  conducted  with  good  faith  and  that 
no  transaction  which  interferes  with  equal  justice  being 
done  therein  should  be  allowed  to  stand.     The  doctrine  of  Fraud  on 
fraud  on  third  parties,  as  it  may  be  called,  is  however  not  J^*j[n][5^to 
to  be  extended  to  cases  of  mere  suspicion  or  conjecture.  A  be  pre- 
possibility  that  the  performance  of  a  contract  may  injure  from  mere 
third  persons  is  no  ground  for  presuming  that  such  was  pp"«biU- 
the  intention,  and  on  the  strength  of  that  presumed  inten- 
tion holding  it  invalid  between  the  parties  themselves. 

"  Where  an  instrument  between  two  parties  has  been  entered  into  for 
a  purpose  which  may  be  considered  fraudulent  as  against  some  third 
person,  it  may  yet  be  binding,  according  to  the  true  construction  of  its 
limguage,  as  between  themselves." 

Nor  can  a  supposed  fraudulent  intention  as  to  third 
persons  (inferred  from  the  general  character  and  circum- 
stances of  a  transaction)  be  allowed  to  determine  what  the 
true  construction  is  (/). 


3.  There  are  certain  cases  analogous  enough  to  the  fore-  3.  Certain 
going  to  cap  for  mention  here,  though   not  for  any  full  anal-^ous 
treatment.    Their  general  type  is  this :  There  is  a  contract  p**"®.  ** 
giving  rise  to  a  continuing  relation  to  which  certain  duties  "  fraud  on 
are  incident  by  law ;  and  a  special  sanction  is  provided  for  ^^»»^'" 
those  duties  by  holding  that  transactions  inconsistent  with 
them  avoid  the  original  contract,  or  are  themselves  voidable 
at  the  option  of  the  party  whose  rights  are  infringed.     We 
have  results  of  this  kind  from 

(a)  Dealings  between  a  principal  debtor  and  creditor  to 
the  prejudice  of  a  surety : 

(b)  Dealings  by  an  agent  in  the  business  of  the  agency 
on  his  own  account : 

(c)  Voluntary  settlements  before  marriage  "  in  fraud  of 
marital  rights." 

In  the  first  case  the  improper  transaction  is  as  a  rule 
valid  in  itself,  but  avoids  the  contract  of  suretyship.      In 


(/)  Shawy.  Jeffei-y  (1860)  13  Moo.  P.  0.  432,  465. 
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the  second  it  is  voidable  as  between  the  principal  and  the 
agent.  In  the  third  it  is  (or  was)  voidable  at  the  suit  of 
the  husband. 


Dealings  (a)  "  Any  variance  made  without  the  surety's  consent  in 
TOinoiMi  *^®  terms  of  the  contract  between  the  principal  debtor  and 
creditor  the  creditor  discharges  the  surety  as  to  transactions  sub- 
"     *     '  sequent  to  the  variance "  (g),  unless  it  ia  evident  to  the 


to  preju' 
dice  of 
surety. 


Court  "  that  the  alteration  is  unsubstantial,  or  that  it  can- 
not be  otherwise  than  beneficial  to  the  surety "  (h).  The 
surety  is  not  the  less  discharged  "even  though  the  original 
agreement  may  notwithstanding  such  variance  be  substan- 
tially performed  "  (i).  An  important  application  of  this 
rule  is  that  "  where  there  is  a  bond  of  suretyship  for  an 
officer,  and  by  the  act  of  the  parties  or  by  Act  of  Parlia- 
ment the  nature  of  the  office  is  so  changed  that  the  duties 
are  materially  altered,  so  as  to  affect  the  penl  of  the  sure- 
ties, the  bond  is  avoided  "  (k).  But  when  the  guaranty  is 
for  the  performance  of  several  and  distinct  duties,  and 
there  is  a  change  in  one  of  them,  or  if  an  addition  is  made 
to  the  duties  of  the  principal  debtor  by  a  distinct  contract, 
the  surety  remains  liable  as  to  those  which  are  unaltered  {t). 
The  following  rules  rest  on  the  same  ground : 

"  The  surety  is  discharged  by  any  contract  between  the 
creditor  and  the  principal  debtor  by  which  the  principal 
debtor  is  released,  or  by  any  act  or  omission  of  the  creditor 
the  legal  consequence  of  which  is  the  discharge  of  the 
principal  debtor  "  (m). 


(g)  Indian  Contract  Act,  a.  1 33. 

(h)  ffolme  V.  BrumkiU  (1877)  3 
Q.  6.  Div.  495  (diss.  Brett  L.J.), 
overruling  on  this  point  Sanderson 
V.  Aston  (1873)  L.  R.  8  Er.  73  }  42 
L.  J.  Ex.  64. 

(i)  Per  Lord  Cottenham,  Bonar 
V.  Macdonaid  (1850)  3  H.  L.  C.  226, 
238. 

{k)  Ostoald  V.  Mayor  of  Berwick- 
on-Tweed  (1856)  5  H.  L.  C.  856,  25 
L.  J.  Q.  B.  383 ;  Pybus  v.  CM>b  (1846) 
6  E.  &  K  902,  911,  26  L.  J.  Q.  B. 


41  ;  Mayor  of  Cambridge  v.  Dennis 
(]<»58)  E.  B.  &E.  680,  27  L.  J.  Q. 
B.  474. 

(I)  Harrison  v.  Seymour  (1866)  L. 
R  1  0.  P.  518,  35  L.  J.  0.  P.  264 ; 
SkUUtt  V.  Fletcher  (1866);L.  R.  1  C. 
P.  217,  224,  in  Ex.  CIl  2  C.  P.  469, 
36  L.  J.  0.  P.  206. 

(m)  I.  G.  A.  8.  184.  KearsUy  v. 
OoU  (1846)  16  M.  A;  W.  128,  16  L. 
J.  Ex.  115  ;  Oragoe  v.  Jones  (1873) 
L.  R.  8  Ex.  81,  42  L.  J.  Ex.  68. 
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"A  contract  between  the  creditor  and   the   principal 
debtor,  by  which  the  creditor  makes  a  composition  with,  or 
promises  to  give  time  to  or  not  to  sue  the  principal  debtor, 
discharges  the  surety,  unless  the  surety  assents  to  such 
contract "   (n),  or  unless  in   such   contract   the   creditor 
reserves  his  rights  against  the  surety  (o),  in  which  case  the 
surety's  right  to  be  indemnified  by  the  principal  debtor 
continues  (p).     One  reported  case  constitutes  an  apparent 
exception  to  the  general  rule,  but  is  really  none,  as  there 
the  nominal  giving  of  time  had  in  substance  the  effect  of 
accelerating  the  creditor's  remedy  (q). 

"  If  the  creditor  does  any  act  which  is  inconsistent  with 
the  rights  of  the  surety,  or  omits  to  do  any  act  which  his 
duty  to  the  surety  requires  him  to  do,  and  the  eventual 
remedy  of  the  surety  himself  against  the  principal  debtor 
is  thereby  impaired,  the  surety  is  discharged  "  (r). 

"A  surety  is  entitled  to  the  benefit  of  every  security 
which  the  creditor  has  against  the  principal  debtor  at  the 
time  when  the  contract  of  suretyship  is  entered  into, 
whether  the  surety  knows  of  the  existence  of  such  security 
or  not ;  and  if  the  creditor  loses  or  without  the  consent  of 
the  surety  parts  with  such  security,  the  surety  is  discharged 
to  the  extent  of  the  value  of  the  security  "  (s).       Not  only 


(n)  I.  C.  A.  8.  135.  Oaleley  v. 
Paskelltr  (1836)  4  01.  k  F.  207 ; 
Ormtal  Financial  Corporation  v. 
Ooerend,  Ourney  &  Co.  (1874)  L. 
R.  7  H.  L.  348;  Oreen  v.  Wynn 
(1869)  4  Ch.  204,  38  L.  J.  Oh.  220  \ 
Bataon  v.  Gosling  (1871)  L.  R.  7  0. 
P.  9,  41  L.  J.  0.  P.  63.  It  most  be 
a  binding  contract  with  the  prinoipal 
debtor :  Clarke  y.  Birley  (1889)  41 
Cli.  D.  422,  434. 

(o)  Whether  the  surety  kaowj  of 
it  or  not :  Webb  v.  HewiU  (1857)  3 
K.  k  J.  438,  442  ;  and  see  per  Lord 
Hatherley,  7  Oh.  160. 

(p)  Close  V.  Close  (1853)  4  D.  M. 
G.  176, 185.  The  reasonableness  of 
the  role  is  open  to  que^ition  (it  has 
been  carried  "  to  the  verge  of  sense," 
Brett  L.J.  3  Q.  B.  D.  at  p.  509), 
bat  it  u  firmly  established.   Seejwr 


Cur.  in  Stoire  v.  Redman  (1876)  1 
Q.  B.  D.  541-2. 

(q)  fftdmev.  Coles(l827)2 Sim.  12. 

(r)  I.  0.  A.  s.  139  (=  Story,  Bq. 
Jar.  §  325  nearly);  WtUson  v.  AUcock 
(1853)  4  D.  M.  G.  242,  supra,  p.  174 ; 
Burgess  v.  Eve  (1872)  13  Eq.  450, 
41  L.  J.  Oh.  615',  PhUlips  v.  Poxill 
(1872)  L.  R.  7  Q.  B.  666,  41  L.  J. 
Q  B.  293;  Sanderson  v.  .i«to»(1873) 
L.  R.  8  Ex.  73,  42  L.  J.  Ex.  64. 

(«)  I.  0.  A.  8. 141.  Mayhew  v. 
Crichttt  (1818)  2  Swanst  185,  191 ; 
Wvlff  V.  Jay  (1872)  L.  R.  7  Q.  B. 
756,  762,  41 L.  J.  Q.  B.  322 ;  Becker- 
vaite  T.  Lewis  (1872)  L.  R.  7  0.  P. 
372,  41  L.  J.  0.  P.  161 ;  seoaritiea 
now  subsist  notwithstanding  pay- 
ment of  the  debt  for  the  benefit  of 
a  sarety  who  has  paid,  Merc.  Law 
Amendment  Act,  1856,   19  &  20 
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an  absolute  parting  with  the  security,  but  any  dealing  with 
it,  such  that  the  surety  cannot  have  the  benefit  of  it  in  the 
same  condition  in  which  it  existed  in  the  creditor's  hands, 
will  have  this  effect  (t).  For  the  same  reason,  if  there  be 
joint  sureties,  and  the  debtor  releases  one,  it  is  a  release  to 
all ;  otherwise  if  the  sureties  are  several  (u). 

(b)  "  If  an  agent  deals  on  his  own  account  in  the  business 
of  the  agency  without  first  obtaining  the  consent  of  his 
matter  of   principal  and  acquainting  him  with  all  material  circum- 
on  his  own  stances  which  have  come  to  his  own  knowledge  on  the 
account,     subject,  the  principal  may  repudiate  the  transaction  "  (v). 
"If  an  agent  without  the  knowledge  of  his  principal 
deals  in  the  business  of  the  agency  on  his  own  account  in- 
stead of  on  account  of  his  principal,  the  principal  is  entitled 
to  claim  from  the  agent  any  benefit  which  may  have  resulted 
to  him  from  the  transaction  "  (x). 

These  rules  are  well  known  and  established  and  have 
been  over  and  over  again  asserted  in  the  most  general 
terms.  The  commonest  case  is  that  of  an  agent  for  sale 
himself  becoming  the  purchaser,  or  conversely :  "  He  who 
undertakes  to  act  for  another  in  any  matter  shall  not  in  the 
same  matter  act  for  himself.  Therefore  a  trustee  for  sale 
shall  not  gain  any  advantage  by  being  himself  the  person 
to  buy."  "  An  agent  to  sell  shall  not  convert  himself  into 
a  purchaser  unless  he  can  make  it  perfectly  clear  that  he 
furnished  his  employer  with  all  the  knowledge  which  he 


Vict.  c.  97, 8.  5.  A  right  to  distrain 
for  rent  is  not  a  security  or  remedy 
within  this  enactment,  Ruaadl  v. 
ShooUred  (1885)  29  Ch.  Div.^  254. 
During  the  currency  of  a  bill  of 
exchange  an  indor>:«r  is  not  a  surety 
or  the  acceptor.  But  after  notice 
of  dishonour  he  Is  entitled  in  like 
manner  as  if  he  were  a  surety  to 
the  benefit  of  all  payments  nia'le 
and  securities  given  by  the  acceptor 
to  the  holder:  Duncan,  Fox  tt  Co. 
V.  I^Torth  ifc  Smith  Wales  Bank  (1880) 
6  App.  Ca.  1,  revg.  s.  c.  in  C.  A.  11 
Oh.  Div.  88,  50  L.  J.  Oh.  355. 
(0  Pkdgev.  £u««(  1860)  Johns.  663. 


(u)  Ward  v.  Bank  of  New  Zealand 
(1883)  (J.  C.)  8  App.  Ca.  755,  52 
L.  J.  P.  C.  65. 

(v)  I.  0.  A.  s.  215.  The  Indian 
Act  goes  on  to  add,  "  if  the  case 
show  either  that  any  material  fact 
has  been  dishonestly  concealed  from 
him  by  the  agent,  or  that  the  deal- 
ings of  the  agent  have  been  disad- 
vantageous to  him,"  but  these  quali- 
fications are  not  recognLed  in 
English  law.  See  Story  on  Agency 
§  210 ;  Bxpa/rU  Lacey  (1802)  6  Ves. 
625. 

(x)  I.  0.  A.  B.  216. 
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himself  possessed  "  (i/).  "  It  is  an  axiom  of  the  law  of  prin- 
cipal and  agent  that  a  broker  employed  to  sell  cannot  him- 
self become  the  buyer,  nor  can  a  broker  employed  to  buy 
become  himself  the  seller,  without  distinct  notice  to  the 
principal,  so  that  the  latter  may  object  if  he  think  proper"(s). 
If  the  local  usage  of  ,.  particular  trade  or  market  counter- 
veiies  this  axiom  by  "  converting  a  broker  employed  to  buy 
into  a  principal  selling  for  himself,"  it  cannot  be  treated  as 
a  custom  so  as  to  bind  a  principal  dealing  in  that  trade  or 
market  through  a  broker,  but  himself  ignorant  of  the 
usage  {(i). 

The  rule  is  not  arbitrary  or  technical,  but  rests  on  the 
principle  that  an  agent  cannot  be  allowed  to  put  himself 
in  a  position  in  which  his  interest  and  his  duty  are  in 
centtict,  and  the  Court  will  not  consider  "  whether  the 
principal  did  or  did  not  sutFer  any  injvry  in  fact  by  reason 
of  the  dealing  of  the  agent ;  for  the  safety  of  mankind 
requires  that  no  agent  shall  be  able  to  put  his  principal  to 
the  danger  of  such  an  inquiry  as  that."  It  is  a  corollary 
from  the  main  rule  that  so  long  as  a  contract  for  sale  made 
by  an  agent  remains  executory  he  cannot  re-purchase  the 
property  from  his  own  purchaser  except  for  the  benefit  of 
his  principal  (h).  A  like  rule  applies  to  the  case  of  an 
executor  purchasing  any  part  of  the  assets  for  himself. 
But  it  is  put  in  this  somewhat  more  stringent  form,  that 
the  burden  of  proof  is  on  the  executor  to  show  that  the 


(y)  Whichcote  v.  Laicrence  (1798) 
3  Ves.  740;  Lo%other  v.  Lmothtr 
(1806)  13  Veo.  95,  103 ;  and  see 
Charter  V.  Trevelyan  (1844)  11  CI.  & 
F.  714,  732. 

(2)  Per  Willes  J.  in  Mollett  v. 
Robinson  (1870)  L.  R.  5  C.  P.  at  p. 
«65,  39  L.  J.  C.  P.  290.  Cp.  Ouest 
V.  Smythe  (1870)  5  Ch.  551,  per 
Gififard  L.J.  39  L.  J.  Ch.  536  : 
S^arman  v.  Brandt  (1«71)  L.  R.  6 
Q.B.720,  40L.  J.  Q.  B.  312. 

(a)  Robimon  v.  Mollett  (1874-5)  L. 
R.  7  H.  L.  802,  838,  44  L.  J.  C.  P. 
362 ;  and  further  aa  to  alleged  cus- 

P. 


toms  of  this  kind  De  Bussche  v.  Alt 
(1877)  8  Ch.  Div.  286,  47  L.  J.  Ch. 
886.  For  the  special  Application  of 
the  rule  to  i^e  duty  of  directors  of 
companies,  Hay's  ca.  (1875)  10  Ch. 
593,  44  L.  J.  Ch.  721 ;  Albion  Steel 
Wire  Co.  v.  Martin  (1875)  1  Ch.  D. 
At  p.  585,  per  Jessel  M.R.,  45  L.  J. 
Ch.  173  ;  as  to  protnoterii,  iVcw 
Sombrero  Phosphate  Co.  v.  Erlanger 
(1877)  5  Ch.  Div.  73,  46  L.  J.  Cb. 
425. 

(b)  Parker  v.  McKenna  (1874)  10 
Ch.  96,  118,  124, 125,  44  L.  J.  Ch. 
425. 
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transaction  is  a  fair  one.  This  brings  it  very  near  to  the 
doctrine  of  Undue  Influence,  of  which  in  a  later  chapter. 
It  makes  no  difference  that  the  legatee  from  whom  the 
purchase  was  made  was  also  co-executor  (c).  Another 
branch  of  the  same  principle  is  to  be  found  in  the  rules 
against  trustees  and  limited  owners  renewing  leases  or 
purchasing  reversions  for  themselves  (d). 

Again :  "  It  may  be  laid  down  as  a  general  principlt 
that  in  all  cases  where  a  person  is  either  actually  or  con- 
structively an  agent  for  other  persons,  all  profits  and  ad- 
vantages made  by  him  in  the  business  beyond  his  ordinary 
compensation  are  to  be  for  the  benefit  of  his  employers  "  («), 
"  If  a  person  makes  any  profit  by  being  employed  con- 
trary to  his  trust,  the  employer  has  a  right  to  call  back 
that  profit "  (/).  And  it  is  not  enough  for  an  agent  who  is 
himself  interested  m  the  matter  of  the  agency  to  tell  his 
principal  that  he  has  some  interest  :  he  must  give  full 
information  of  all  material  facts  {(/). 

Even  this  is  not  all  :  an  agent,  or  at  any  rate  a  pro- 
fessional adviser,  cannot  keep  any  benefit  which  may 
happen  to  result  to  hiin  from  his  own  ignorance  or  negli- 
gence in  executing  his  duty.  In  such  a  case  he  is  con- 
sidered a  trustee  for  the  persons  who  would  be  entitled  to 
the  benefit  if  he  had  done  his  duty  properly  (h). 
Nature  of  In  this  class  of  cases  the  rule  seems  to  be  that  the 
applicable,  transaction  improperly  entered  into  by  the  agent  is  void- 
able so  far  as  the  nature  of  the  case  admits.  Where  it 
cannot  be  avoided  as  against  third  parties,  the  principal 


(c)  Oray  v.  Warner  (1873)  16  Eq. 
677,  42  L.  J.  Ch.  556. 

(d)  Notes  to  Keeck  v.  Sandford 
(1726)  in  1  Wh.  &  T.  L.  C.  The  last 
case  on  the  subject  is  Trumper  v. 
Trumper  (1873)  14  Eq.  295,  8  Ch. 
870,  42  L.  J.  Ch.  641.  On  the 
general  rule  see  also  Marsh  v. 
Whitmore  (1874)  (Sup.  Court,  U.  S.) 
21  Wall.  178. 

(e)  Story  on  Agbocy,  §  211,  adopted 
by  the  Court  in  Moriaon  v.  Thiomp' 


ton  (1874)  L.  R.  9  Q.  B.  4S0,  485, 
43  L.  J.  Q.  B.  215,  where  several 
cases  are  collected. 

(/)  Masiey  v.  Daviea  (1794)  2 
Ves.  317,  320. 

(g)  See  authorities  collected,  and 
observations  of  the  Court  thereon, 
Dunne  v.  EnglUh  (1874)  18  Eq. 
524,  584. 

(h)  BvUdey  v.  WUford  (1834)2 
01.  ft  F.  102.  Cp.  Ciyrley  v.  Lmi 
Stafford  (1867)  1  De  G.  &  J.  238. 


FRAUD  ON  MARITAL  RIGHT. 


276 


can  recover  the  profit  from  the  agent.  But  where  there 
are  a  principal,  an  agent,  and  a  third  party  contracting 
with  the  principal  and  cognizant  of  the  agent's  employ- 
ment, and  thero  are  dealings  between  the  third  party  and 
the  agent  which  give  the  agent  an  interest  against  his 
duty,  there  the  principal  on  discovering  this  has  the  option 
of  rescinding  the  contract  altogether.  Thus  when  company 
A.  contracted  to  make  a  telegraph  cable  lor  company  B., 
and  a  term  of  the  contract  was  that  the  work  should  be 
approved  by  C,  the  engineer  of  company  B.,  and  C.  took 
an  undisclosed  sub-c^iitract  from  company  A.  for  doing 
the  same  work  ;  and  further  it  appeared  that  this  arrange- 
ment was  contemplated  when  the  contract  was  entered 
into ;  it  'vas  held  that  companj^^  B.  might  rescind  the  con- 
tmct  (i). 

7,    The   »*ule   as  to  settlements  "  in    fraud   of  marital  Settle- 
right "  was  thus  given  by  Lord  Langdale  (k) : — 

"  If  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage  and 
during  the  treaty  represents  to  her  intended  husband  that  she  is  so  entitled 
that  upon  her  marriage  he  will  become  entitled  jure  mariti,  and  if  during 
the  same  treaty  she  clandestinely  conveys  away  the  property  in  sucb 
manner  as  to  defeat  his  marital  right  and  secure  to  herself  the  separate  U36 
of  it,  and  the  concealment  continues  till  the  marriage  takes  place,  there 
cau  be  no  doubt  but  that  a  fraud  is  thua  practised  on  the  husband  and  he 
is  entitled  to  relief  "  (f). 

Moreover — "  If  both  the  property  and  the  mode  of  its  conveyance, 
pending  the  marriage  treaty,  were  concealed  from  the  intended  husband, 
as  in  the  oase  of  Ooddard  v.  Snow  (m),  there  is  still  a  fraud  practised  on 
the  husband.  The  non-acquisition  of  property  of  which  he  had  no  notice 
is  no  disappointment,  but  still  his  legal  right  to  property  actually  ex'sting 
is  defeated  "  (n). 

The   Married  Women's  Property  Act,  1882,  has  made 


ments  in 
fraud  of 
marital 
right. 


(i)  Panama  tt  S.  Pacific  Telegraph 
Co.  V.  India  Rubber,  Jbc.  C>.  (1876) 
lOCh.  515,  45  L.  J.  Ch.  121. 

(A)  Cp,  on  this  subject  Da  v.  Com. 
vol.  3,  pt.  2.  707. 

(/)  Lnglund  v.  Doxont  (1840)  2 
Beav.  522,  528. 

(m)  (1826)  1  RusB.  485.  See  the 
earlier  authorities  there  discussed. 

(n)  2  Beav.  b'l^\  England  \.  Downa, 


supra.  Cp.  Downes\.j€nninga{\9iQi) 
32  Beav.  290,  294.  Se<i  further 
-St.  George  v.  Wake  (1831-3)  1  My. 
&  K.  610,  625  ;  Wrigley  v.  Swain- 
soti  {U49)  3  De  G.  &  Sm.  458  ; 
Prideaux  v.  Lonsdale  (1863)  4  Giff. 
169,  on  appeal,  1  D.  J.  S.  433,  438, 
no  decision  on  this  part  of  the  case  ; 
Taylor  v.  Pugh  (ULZ',  !  Hare  608. 
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the  subject  obsolete  in  this  country  as  regards  all  marriages 
contracted  after  its  commencement,  and  there  has  been  no 
reported  decision  for  many  years.  It  is  now  thoiight  ad- 
visable to  omit  the  details  given  in  former  editions. 


4.  Mar- 
riage 
within 


4.  Marriages  within  the  prohibited  degrees  of  kindred 
and  affinity  are  another  class  of  transactions  contrary  to 
prohibited  positive  law.  For  although  no  direct  temporal  penalties 
are  attached  to  them,  they  have  been  made  the  subject 
of  express  an<l  definite  statutory  ])rohibition  (o).  Tluy 
formerly  could  not  be  treated  as  void  unless  declared  so  by 
an  ei'clesiastioal  (^ourt  in  the  lifetime  of  the  parties  :  but 
by  a  modern  statute  (.'>  &  (I  Wm.  4,  c  54)  they  an  iu»\v 
absolutely  voi<l  for  all  purposes.  An  executory  contract 
to  marry  within  the  prohibited  degrees  is  of  cour.se  abso- 
lutely void  also  (/)),  and  would  indeed  have  been  .s<»  before 
the  statute.  The.se  rules  are  not  local,  like  other  rules  of 
munleipal  law  prescribing  the  solemnities  <  fthe  marriage 
ceremony,  reiiuiriug  the  consent  of  ]>a!*.cn 'a  ptTsons,  or 
the  like  :  the  legislature  has  referred  the  prohibition  to 
public  grounds  t»f  a  general  nature  (speaking  of  these 
marriages  as  "contrary  to  God's  law")  (7),  and  it  concenus 


(0)  32  H.  8,  c.  38,  and  earlier 
repealed  otatutes  of  the  same  reign. 
It  is  the  better  supported  opinioi 
that  5  &  6  VVm.  4,  c.  f)4,  does  not 
contain  any  new  substantive  prohi- 
bition. See  Jlrook-  v.  i^O(M(lS(U) 
9  H.  L.  C.  l'.»3. 

(;))  It  seiins  from  Millunnl  v. 
Litthimwl  (1850)  f»  Ex.  77.''),  20  L. 
^.  Kx.  '2,  that  in  the  barely  possible 
cai<e  of  the  relationship  being  known 
to  only  one  of  the  }  arties,  by  whom 
it  is  fraudulently  concealed  from 
the  other,  the  innocent  party  may 
sue  as  for  a  breach  of  contract, 
though  the  performance  of  the  agrte 
mtnt  would  be  unlawful. 

((/)  The  use  of  these  particular 
wotds  seems  of  little  importance. 
The  true  reason  is  shortly  put  by 
Savipny,  Syst.  iS.  3215  :  "  die  hier 
ein»<chlageuden  Gesetze,  die  auf 
sittlicheu      Kiicksichten      beiuhen, 


habon  line  streng  positive  Natur." 
Savittny's  authority  is  peilians 
f>ulKcient  to  defend  the  doctrine  of 
lirimk  V.  lirook  against  the  caustic 
ciiticism  passtd  upon  it  by  the 
Chiff  thistice  of  MasiiachiiNt^ttR  in 
Common wcnlth  v.  Lime  (\^'i'-'>)  113 
Mass.  at  p.  473  :  — 

"The  judgment  proceeds  upon 
the  ground  thht  "'an  Act  *^'  'nrln 
ment  is  not  merely  an  or  <:.-.'•  >' 
man  but  a  conclusive  decl,'  :■  4 
the  law  of  God  ;  and  ti  e  r  u:.  \ 
that  the  law  of  (lo  1,  as  declsreu  ' 
Act  of  Parliament,  and  expounded 
)y  the  House  of  JiOrds,  variea 
accoidingto  the  time,  )lacc,  Uiiglh 
of  life  of  parties,  pecuniary  iiittickta 
of  third  persons,  petitions  to  liuniu 
tribunals,  and  technical  rulea  of 
statutory  corbtruction  and  ji  dicial 
procedure." 


""  "-5"'rl"'>"ivV'-r^''''-"--^rJ' 
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not  the  form  but  tliu  .substanct!  ot"  the  contract ;  it  there- 
fore applies  to  tlie  inarriagt^s  of  domiciled  British  subjects, 
ill  whatever  part  of  the  world  the  (Jeremony  bo  performed, 
and  whether  the  )>articular  marriage  is  or  is  not  of  a  kind 
iillowed  by  the  local  law  (r). 

Where  a  marriage  hns  biM'u  contracted  in  England  hv- 
twoon  foreigners  domiciled  abroad,  English  Courts  will 
recognize  disabilities,  though  not  being  mriH  ffenthnn, 
imposed  by  the  law  of  the  domicil  of  both  parties  (s)  :  but 
a  nianiage  celebrated  in  England  is  not  held  invalid  by 
English  Courts  on  the  ground  that  one  of  the  parties  is 
suhjcct  by  th(^  law  of  his  or  her  domicil  to  a  prohibition 
not  r'^cognized  by  English  law,  at  all  events  where  the 
other  party's  domicil  is  P^nglish  {t). 

The  "Act  for  the  better  regulating  tlu^  future  marriages  Koyal 
of  the  Royal  Family"  (12  Geo.  3,  c.  II)  im])oses  on  th(!  Act" 
persons  within  its  operation  disabilities  (absolute  before  the 
age  of  25,  (pialitied  after  that  ag(^)  to  marry  without  the 
consent  of  the  Sovereign :  and  this  disability  is  personal, 
not  local,  so  that  a  marriage  without  consent  is  ecpially  in- 
valid wherever  celebrated  (?r). 


').  Moreover  a  great  variety  of  dealings  of  which  con-  6-  Agree- 
tracts  form  part,  or  to  which  they  are  incident  in   the  iHegal  by 
ordinary  course  of  affairs,  are  for  extremely  various  reasons^***"*®* 
forhidden  or  restricted  by  statute.    During  the  last  centuiy, 
in  particular.  Acta  of  Parliament  regulating  the  conduct  of 
sundry  trades  and  occupations  were  strangely  nndtiplied. 
Most  of  these  are  now   repealed,  but   the  decisions  upon 


(»•)  Brook  V.  lirook  (1861)  9  H.  li. 
C.  193.  See  per  Lord  Campbell  at 
p.  220.  He  .'vIbo  doubted  whether  a 
marriage  allowed  by  the  law  of  the 
place,  but  contracted  by  Engiiah 
Bubjects  who  had  come  there  on  pur- 
poie  to  evade  the  Englixh  law,  would 
be  recognized  even  by  the  local 
courts.  Cp.  Sottomaym-  v.  I)e  liarroB, 
infm, 

(«)  Sotlomayor  v.  De  Barrng  (1877) 
3  P.  Div.  1,  47  L.  J.  P.  23. 


(t)  Soltmmym'  v.  /V  /hirroM,  !>  P. 
D.  !)4,  dif>8tnting  from  xome  dicta 
in  the  previous  judgniont  of  tin; 
C.  A.,  which  howuver  went  on  a 
supposed  different  state  of  the  facts. 
See  further,  on  this  perplexed  topic, 
Mr.  H.  W.  Elphinstone's  'Notes  on 
the  English  Ijaw  of  Marriage '  in  L. 
Q.  R.  V.  44. 

(«)  The.S'iiMc*  Peeraijc  caae  (1844) 
11  01.  &  F.  85. 


p«ip" 
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them  established  principles  on  which  our  Courts  still  act  in 
dealing  with  statutes  of  this  kind. 

The  question  whether  a  particular  transaction  comes 
within  the  meaning  of  a  prohibitory  statute  is  manifestly 
one  of  construction.  So  far  as  we  have  to  do  with  it  here, 
we  have  in  each  case  to  ask,  Dots  the  Act  mean  to  forbid 
this  agreement  or  not  ?  And  in  :ach  case  the  language  of 
the  particular  Act  must  be  considered  on  its  own  footing. 
Decisions  on  the  same  Act  may  of  course  afford  direct 
authority.  But  decisions  on  more  or  less  similar  enactments, 
and  even  on  previous  enactments  on  the  same  subject, 
cannot  as  a  rule  be  regarded  as  giving  more  than  analogies. 
Attempts  have  indeed  been  made  at  different  times  to  lay 
down  fixed  rules,  nominally  of  construction,  but  really 
amounting  to  rules  of  law  which  would  control  rather  than 
ascertain  the  expressed  intention  of  the  legislature.  But 
in  recent  times  our  courts  have  fully  and  explicitly  dis- 
claimed any  such  powers  of  interpretation. 

"  The  only  rule  for  the  construction  of  Acts  of  Parliament  is  that  they 
should  be  construed  according  to  the  intent  of  the  Parliament  which 
passed  the  Act;"  provided  that  the  words  be  "-jfficient  to  accomplish  the 
manifest  purpose  of  the  Act "  (x). 

In  like  manner  it  is  now  understood  that  one  or  two  dicta 
which  are  to  be  found  in  the  books,  suggesting  that  an  Act 
of  Parliament  against  "common  right"  or  "natural  equity" 
would  be  void,  must  stand  as  warning  rather  than  autho- 
rity (y).  The  effect  of  plain  and  unambiguous  words  is  not 
to  be  limited  by  judicial  construction  even  though  anoma- 
lous results  should  follow  («). 


(cb)  Opinion  of  the  Judges  in  the 
Sutiex  Peerage  c».  11  Gl.  8i  F.  at  p. 
148,  per  Tindal  C.J.  ;  per  Lord 
Brougham  at  p.  150.  And  see  per 
Knight  Bruce  L.  J.  Crofts  v.  Middle- 
ton  (1856)  8  D.  M.  G.  at  p.  217  ; 
per  Lord  Blackburn,  in  River  Wear 
Cotnmrs.  v.  Adamson  (1877)  2  App. 
Ca.  at  p.  764,  47  L.  J.  Q.  B.  193. 

(y)  Per  Willea  J.  Lee  v.  Bude,  Ac. 


Ry.  Co.  (1871)  L.  R.  6  ^.  P.  676, 582, 
40  L.  J.  C.  P.  285.  Cp.  for  the  old 
view  the  dictum  of  Lord  Holt,  12 
Mod.  687-8 :  "An  act  of  parliament 
can  do  no  wrong,  though  it  may  do 
several  things  that  look  pretty  odd," 
and  the  context. 

(«)  Cargo  ex  Argot,  &o.  (1872-3) 
L.  R.  5  P.  G.  at  pp.  152-8. 
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On  the  other  hand  the  general  intention  is  to  be  regarded.  Policy  of 

•  n  -1  ^.      ,  .  BUtutes. 

and  may  if  necessary  prevail  over  particular  expressions,  no 
less  than  in  the  interpretation  of  private  instruments.  But 
it  must  also  be  an  intention  collected  from  what  the  legis- 
lature has  said,  not  arrived  at  l,j  conjectures  of  what  the 
legislature  might  or  ought  to  have  meant  (a).  A  transac- 
tion not  in  itself  immoral  is  not  to  be  held  unlawful  on  a 
conjectural  view  of  the  policy  of  a  statute  (h).  The  true 
policy  of  a  statute  is  for  a  court  of  justice  neither  more  nor 
less  than  its  true  construction.  The  Courts  no  longer 
undertake  either  to  cut  short  or  to  widen  the  effect  of 
legislation  according  to  their  views  of  what  ought  to  be  the 
law.  "  Before  we  can  make  out  that  a  contract  is  illegal 
under  a  statute,  we  must  make  out  distinctly  that  the 
statute  has  provided  that  it  shall  be  so  "  (c). 

The  cases  in  which  acts  of  corporate  bodies  created  for 
special  purposes  have  been  held  void  as  "contrary  to 
the  policy  of  the  legislature  "  and  tending  to  defeat  the 
objects  of  the  incorporation  have  already  been  considered 
in  Ch.  II. 

These  principles,  when  applied  to  the  more  limited 
subje^'i-matter  of  prohibitory  statutes,  give  the  following 
corollaries : 


(a).  When  a  transaction  is  forbidden,  the  grounds  of  the 
prohibition  are  immatarial.  Courts  of  justice  cannot  take 
note  of  any  difference  between  mala  prohihita  (i.e.  things 
which  if  not  forbidden  by  positive  law  would  not  be 
immoral)  and  Tnala  in  ne  (i.e.  things  which  are  so  forbidden 
as  being  immoral). 

(b).  The  imposition  of  a  penalty  by  the  legislature  on 
any  specific  act  or  omission  is  prima  facie  equivalent  to  an 
express  prohibition. 

These  mles  are  established  by  the  case  of  Bensley  v. 
Bignold  (d),    which   decided   that   a  printer  could  not 


Bulea. 

a.  No  dif- 
ference 
between 
malum 
prohibitum 
and  malum 
in  te. 

b.  Penalty 
primafcune 
imports 
prohibi- 
tion. 


(a)  Op.  p.  243,  above. 
(6)  Barton  v.  Muir  (1874)   L.  R. 
6  P.  C.  134,  44  L.  J.  P.  C.  19. 


(c)  Field  J.  4  Q.  B.  D.  at  p.  224. 
id)  (1822)  5  B.  &  Aid.  335. 
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does  not 
•Iter  ex- 
press pro- 
hibition. 

d.  What 
may  not 
be  done 
directly 
must  not 
be  done 
indirectly. 


recover  for  his  work  or  materials  when  he  had  omitted  to 
print  his  name  on  the  work  printed,  as  then  required  by 
statute  (e).  It  was  argued  that  the  contract  was  good,  as 
the  Act  contained  no  specific  prohibition,  but  only  a 
direction  sanctioned  by  a  penalty.  But  the  Court  held 
unanimously  that  this  was  untenable,  and  a  party  could 
not  be  permitted  to  sue  on  a  contract  where  the  whole 
subject-matter  was  "in  direct  violation  of  the  provisions 
of  an  Act  of  Parliament."  And  Best  J.  said  that  the 
distinction  between  mala  prohibita  and  mala  in  se  wa^; 
long  since  exploded.  The  same  doctrine  has  repeatedly 
been  enounced  in  later  cases. 

Thus,  for  example,  by  the  Court  of  Exchequer : 

"  When  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it  express 
or  implied,  is  expressly  or  by  implication  forbidden  by  the  common  or 
statute  law,  no  Court  will  lend  its  assistance  to  give  it  effect.  It  U 
equally  clear  that  a  contract  is  void  if  prohibited  by  a  statute  though 
the  statute  inflicts  a  penalty  only,  because  such  a  penalty  implies  a 
prohibition  "  (/). 

It  is  needless  to  discuss  the  "policy  of  the  law"  when  it 
is  distinctly  enunciated  by  a  statutory  prohibition  (g). 

(c).  Conversely,  the  absence  of  a  penalty,  or  the  failure 
of  a  penal  clause  in  the  particular  instance,  will  not 
prevent  the  Court  from  giving  effect  to  a  substantive 
prohibition  {h). 

(d).  What  the  law  forbids  to  be  done  directly  cannot  be 
made  lawful  by  being  done  indirectly. 

In  Booth  V.  Bank  of  England  (i)  a  joint-stock  bank 
procured  its  manager  to  accept  certain  bills  on  the  under- 
standing that  the  bank  would  find  funds,  these  bills  being 
such  as  the  bank  itself  could  not  have  accepted  without 


(f)  See  now  32  &  33  Vict.  c.  1i. 
if)  Cope  V.  Rowlands  (1836)  2  M. 

&  W.  149,  157.  Cp.  Chambers  \. 
Manchester'  Jb  Milford  By.  Co.  (1864) 
5  B.  &  S.  588,  33  L.  J.  Q,  B.  268  ; 
Re  Cork  &  Youghal  Ry.  Co.  (1869) 
4  Ch.  748,  758,  80  L.  J.  Oh. 
277. 

(g)  See  per  Lord  Cranworth,  Ex 


parte  Neilson  (1863)  3  D.  M.  G.  55rt, 
566. 

(A)  Sussex  Peerage  ca.  (1844)  11 
CI.  &  P.  at  pp.  148-9. 

(t)  (1840)  7  CI.  &  F.  509,  540, 
upholding  Bank  of  England  v.  An- 
derson (1836)  2  Keen  328,  3  Bing. 
N.  r.  589. 
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violating  the  privileges  of  the  Bank  of  England.  It  was  Booth  r. 
held  by  the  House  of  Lords,  following  the  opinion  of  the  England, 
judges,  that  this  proceeding  "must  equally  be  a  violation 
of  the  rights  and  privileges  of  the  Bank  of  England,  upon 
the  principle  that  whatever  is  prohibited  by  law  to  be 
done  directly  cannot  legally  be  effected  by  an  indirect  and 
circuitous  contrivance : "  for  the  acceptor  was  merely 
nominal,  and  the  bills  ware  in  fact  meant  to  circulate  on 
the  credit  of  the  bank. 

In  Bank  of  United  States  v.  Owens  (k)  (Supreme  Court,  Bank  of 
U.S.)  the  charter  of  the  bank  forbade  the  taking  of  a,  OweiiB.' 
greater  rate  of  interest  than  six  per  cent.,  but  did  not  say 
that  a  contract  should  be  void  in  which  such  interest  was 
taken.  A  note  payable  in  gold  was  discounted  by  a 
branch  of  the  bank  in  a  depreciated  local  paper  currency 
at  its  nominal  value,  so  that  the  real  discount  was  much 
more  than  six  per  cent.  The  Court  held  this  transaction 
void,  though  there  was  no  express  prohibition  of  an  agree- 
ment to  take  higher  interest,  and  though  the  charter 
spoke  only  of  taking,  not  of  reserving  interest.  Parts  of 
the  judgment  are  as  follows :  "A  fraud  upon  a  statute  is  a 
violation  of  the  statute."  "It  cannot  be  permitted  by  law 
to  stipulate  for  the  reservation  of  that  which  it  is  not 
permitted  to  receive.  In  those  instance^,  in  which  Courts 
are  called  upon  to  inflict  a  penalty  it  is  necessarily  other- 
wise ;  for  then  the  actual  receipt  is  generally  necessary  to 
consummate  the  offence.  But  when  the  restrictive  policy 
of  a  law  alone  is  in  contemplation,  we  hold  it  to  be  an 
universal  rule  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do." 

"There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal  ....  there  is  no  distinction  as  to 
vitiating  the  contract  between  malum  in  se  and  malum 
prohihitum"  (l). 


It)  (1829)  2  Peters  62/. 


(I)  2  Peters  536,  68i«. 
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The  cases  are  similar  in  principle  in  which  transactions 
have  been  held  void  as  attempts  to  evade  the  bankruptcy 
law:  thus,  to  take  only  one  example,  a  stipulation  tliat  a 
security  shall  be  increased  in  the  event  of  the  debtor's  bank- 
ruptcy, or  any  provision  designed  for  the  like  purpose  and 
having  the  like  effect,  is  void  (m). 

When  conditions  are  prescribed  by  statute  for  the 
conduct  of  any  particular  business  or  profession,  and  such 
conditions  are  not  observed,  agreements  made  in  the  course 
of  such  business  or  profession — 

(e)  are  void  if  it  appears  by  the  context  that  the  object 
of  the  legislature  in  imposing  the  condition  was  the  main- 
tenance of  public  order  or  safety  or  the  protection  of  the 
persons  dealing  with  those  on  whom  the  condition  is 
imposed : 

(f)  are  valid  if  no  specific  penalty  is  attached  to  the 
specific  transaction,  and  if  it  appears  that  the  condition 
was  imposed  for  merely  administrative  purposes,  e.  g.  the 
convenient  collection  of  the  revenue. 

The  following  are  instances  illustrating  this  distinction:— 
Agreement  Void. 

Ritchie  v.  Smith  (1848)  6  C.  B.  462,  18  L.  J.  C.  P.  9.  The  owner  of  a 
licensed  house  underlet  part  of  it  to  another  person,  in  order  that  he  might 
there  deal  in  liquor  on  his  own  account  under  colour  of  his  lessor's  licence 
and  without  obtaining  a  separate  licence.  This  agreement  was  void,  its 
purpose  being  to  enable  one  of  the  parties  to  infringe  an  Act  passed  for 
the  protection  of  public  morals  :  (the  licensing  Acts  are  of  this  nature,  and 
not  merely  for  the  benefit  of  the  revenue,  for  this  reason,  that  licences  are 
not  to  be  had  as  a  matter  of  right  by  paying  for  them.)    For  the  same 


(«i)  Ex  parte  Mackay  (1 873)  8  Ch. 
643,  42  L.  J.  Bk.  68  ;  Ex  parte 
WiUiamg  (1877)  7  Ch.  Div.  138, 
where  the  device  used  was  the 
attornment  of  the  debtor  to  his 
mortgagee  at  an  excessive  rent ;  Ex 
parte  Jackton  (1880)   14   Ch.  Div. 


725.  It  must  be  shown,  to  vitiate  a 
transaction  on  this  ground,  that  the 
provision  was  inserted  in  contem- 
plation of  bankruptcy  and  for  the 
purpose  of  defeating  the  bankruptcy 
law  :  Ex  parte  Voiaey  (1882)  21  Ch. 
Div.  442,  461,  62  L.  J.  Ch.  121. 
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rear  on  and  alBo  because  there  is  a  apeoifio  penalty  for  each  offence  against 
the  licensing  law,  it  seems  that  a  sale  of  liquor  in  an  unlicensed  house  is 
void  (»)•    Hamilton  v.  Grainger  (1859)  5  H.  &  N.  40. 

Taylor  v.  Crowland  Gas  Co.  (1854)  10  Ex.  293,  23  L.  J.  Ex.  254.  A 
penalty  being  imposed  by  statute  on  unqualified  persons  acting  as  convey- 
ancerfl  (o),  the  Court  held  that  the  object  was  not  merely  the  gain  to  the 
revenue  from  the  duties  on  certificates,  but  the  protection  of  the  public 
from  unqualified  practitioners ;  an  unqualified  person  was  therefore  not 
allowed  to  recover  for  work  of  this  nature.  Cp.  Leman  v.  HouseUy 
(1874)  L.  R.  10  Q.  B.  66,  44  L.  J.  Q.  B.  22. 

Fert/usson  v.  Norman  (1838)  6  Bing.  N.  0.  76.  When  a  pawnbroker  lent 
money  without  complying  with  the  requirements  of  the  statute,  the  loan 
was  void  and  he  had  no  lien  on  the  pledge  (p). 

In  Sttvens  v.  Gourley  (1859)  7  C.  B.  N.  S.  99,  29  L.  J.  C.  P.  1,  a  builder 
wa3  not  allowed  to  recover  the  price  of  putting  up  a  wooden  shed  contrary 
to  the  regulations  imposed  by  the  Metropolitan  Building  Act,  18  &  19  Vict, 
c.  122.  The  only  question  in  the  case  was  whether  the  structure  was  a 
building  within  the  Act.  But  note  that  here  the  prohibition  was  for  a 
public  purpose,  namely  to  guard  against  the  risk  of  fire. 

Barton  v.  Piggott  (1874)  L.  R.  10  Q.  B.  86.  By  5  &  6  Wm.  4,  c.  50,  s.  46, 
A  penalty  is  imposed  on  any  surveyor  of  highways  who  shall  have  an  interest 
in  aay  contract,  or  sell  materials.  Sec.  for  work  on  any  highway  under  his 
care,  unless  he  first  obtain  a  licence  from  two  justices.  The  effect  of  this 
is  that  an  unlicensed  contract  by  a  surveyor  to  perform  work  or  supply 
materials  for  any  highway  under  his  care  is  absolutely  illegal,  and  the 
justices  have  no  discretion  (under  a.  44)  to  allow  payments  in  respect 
of  it. 

Contract  not  Avoided. 

BaUey  v.  Harris  (1849)  12  Q.  B.  905,  18  L.  J.  Q.  B.  115.  A  contract  of 
gale  is  not  void  merely  because  the  goods  are  liable  to  seizure  and  forfeiture 
to  the  Grown  under  the  excise  laws. 

SmUh  V.  Mawhood  (1845)  U  M.  &W.  452,  15  L.  J.  Ex.  149.  The  sale 
of  an  exciseable  article  is  not  avoided  by  the  seller  having  omitted  to 
paint  up  his  name  on  the  licensed  premises  as  required  by  6  Geo.  4, 
c.  81,  B.  25.  Probably  this  decision  would  govern  the  construction  of 
the  very  similar  enactment  in  the  Licensing  Act,  1872  (35  &  36  Vict. 
c.  94,  8.  11). 

SmUhv.  Lindo  (1858)  4  C.  B.  N.  8.  395,  in  Ex.  Ch.  5  C.  B.  N.  S.  587, 
27  L.  J.  C.  P.  196,  335.     One  who  acts  as  a  broker  in  the  City  of  London 


.11 


(n)  For  the  penal  enactments  now 
in  force  see  the  Licensing  Act,  1872, 
35  &  36  Vict.  c.  94,  ss.  3-8. 

(o)  Now  by  33  &  34  Vict.  c.  97, 
8.60. 

(p)  The  present  Pawnbrokers  Act 
(1872 ;  35  &  36  Vict  c.  93,  s.  51), 


enacts  that  an  offence  against  the 
Act  by  a  pawnbroker,  not  being  an 
offence  against  any  provision  re- 
lating to  licenses,  shall  not  avoid 
the  contract  or  deprive  him  of  his 
lien. 
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without  being  licpnt>ed  under  6  Ann.  c.  68  (Rev.  Stat. :  al.  16)  and  hi 
Geo.  8,  c.  Ix,  {q)  cannot  recover  any  c(  mmiPBion,  hut  a  purchase  of  Khareg 
made  by  hii»  in  the  market  is  not  void :  and  if  he  has  to  pay  the  purchase- 
money  by  the  usage  of  the  market,  he  can  recover  from  bis  principal  the 
money  so  paid. 

And  see  further,  as  to  statutory  prohibitions  of  this  kind,  Benjamin  on 
Sale,  521  sqq. 


And  in  general  an  agreement  which  the  law  forbids  to 
be  made  is  void  if  made.  But  an  agreement  forbidden  bv 
statute  may  be  saved  from  being  void  by  the  statute  itself, 
and  on  the  other  hand  an  agreement  made  void  or  not 
enforceable  by  statute  is  not  necessarily  illegal.  An  agree- 
ment may  be  forbidden  without  being  void,  or  void  m  ith- 
out  being  forbidden. 


tf.  Agree- 
ment not 
void 
though 
forbidden, 
if  statute 
expressly 
8 1  pro- 
vides. 


h.  Agree- 
ment may 


(g).  Where  a  statute  forbids  an  agreement,  but  savs 
that  if  made  it  shall  not  be  void,  then  if  made  it  is  a  con- 
tract which  the  Court  must  enforce. 

By  1  &  2  Vict.  c.  106,  it  is  unlawful  for  a  spiritual 
person  to  engage  in  trade,  and  the  ecclesiastical  Court  may 
inflict  penalties  for  it.  But  by  s.  31  a  contract  is  not  to 
be  void  by  reason  only  of  being  entered  into  by  a  spiritual 
person  contrary  to  the  Act.  It  was  contended  without 
success  in  Lewis  v.  Bright  (r)  that  this  proviso  could  not 
apply  when  the  other  party  knew  with  whom  he  was 
dealing.  But  the  Court  held  that  the  knowledge  of  the 
other  party  was  immaterial ;  the  legislature  meant  to  pro- 
vide against  the  scandal  of  such  a  defence  being  set  up. 
And  Erie  J.  said  that  one  main  purpose  of  the  law  was  to 
make  people  perform  their  contracts,  and  in  this  case  it 
fortunately  could  be  carried  out. 

(h).  Where  no  penalty  is  imposed,  and  the  intention  of 


{f  *>  These  Acts  are  repealed  as  to 
the  power  of  the  city  court  to  make 
rules,  &,c.,  but  not  as  to  the  necessity 
of  brokers  being  admitted,  by  the 
somewhat  obscurely  framed  London 


Brokers   Relief  Act,  1870,  33  &  34 
Vitt.  c.  60. 

(r)  (1855)  4E.  &B.  917,24LJ. 
Q.  B.  191. 


•\v 
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the  legislature  appears  to  be  simply  that  the  agreement  is  ^  "imply 
not  to  be  enforced,  there  neither  the  agreement  itself  nor  forceable, 
the  performance  of  it  is  to  be  treated  as  unlawful  for  any  ^"*  °°' 
other  purpose.  unlawful. 

Modern  legislation  has  produced  some  very  curious 
results  of  this  kind.  In  several  cases  the  agreement  can- 
not even  be  called  void,  being  good  and  recognizable  by 
the  law  for  some  purposes  or  for  every  purpose  other  than 
that  of  creating  a  right  of  action.  These  cases  are  reserved 
for  a  si)ecial  chapter  (s). 


In  the  case  of  wagers  the  agreement  is  null  and  void  by  Wagen. 
8  &  9  Vict.  c.  109,  s.  18,  and  money  won  upon  a  wager  Void,  but 
cannot  be  recovered  either  from  the  loser  or  from  a  stake-  lutely 
holder  (with  a  saving  as  to  subscriptions  or  contributions  '"®8»1' 
for  prizes  or  money  to  be  awarded  "  to  the  winner  of  any  jones.  * 
lawful   game,    sport,    pastime,  or   exercise ; "    the   saving 
extends  only  to  cases  where  there  is  a  real  competition 
between  two  or  more  persons  (t),  and  the  "  subscription  or 
contribution  "  is  not  money  deposited  with  a  stake-holder 
by  way  of  wager)  (u).     Wagers  were  not  as  such  unlawful 
(»r  unenforceable  at  common  law :  and  since  the  statute 
does   not    create  any  offence    or   impose  any    penalty,  a 
man  may  still  without  violating  any  law  make  a  wager, 
and  if  he  loses  it  pay  the  money  or  give  a  note  for  the 
amount.     The  consideration  for  a  note  so  given  is  in  point 


(s)  See  Ch.  XIII.,  Oo  Agreements 
of  Imperfect  Obligation.  The  dis- 
tinction between  an  enactment 
which  imposes  a  penalty  without 
making  the  transaction  void,  and 
one  which  makes  the  forbidden 
transaction  void,  is  expressed  in 
Roman  law  by  the  terms  minus 
'/nam  perfecta  lex  and  perfecta  lex. 
Uip.  Reg.  1  §  2,  cp.  Sav.  S>Bt. 
4.  550.  A  constitution  of  Thei- 
(iosius  and  Valentinian  (Cod.  1.' 
14.  de  leg.  5)  enjoined  that  all 
prohibitory  enactments  were  to 
be  construed  aa  avoiding  the  trans- 


actions prohibited  by  them  (that  is, 
as  leges  perfectae)  whether  it  were  so 
expressed  or  not. 

{t)  e.  g.  a  wager  that  a  honte  will 
trot  eighteen  miles  in  an  hour  is  not 
within  it,  as  there  can  be  no  winner 
in  the  true  sense  of  ohe  clanse  : 
Batson  v.  Newman  (1876)  1  0.  P. 
Div.  573. 

(w)  Diggle  v.  Higys  (1877)  2 
Ex.  Div.  422,  46  L.  J.  Ex. 
721  ;  Trimble  v.  HiU  (1879)  (J. 
C.)  5  App.  Ca.  342,  49  L.  J.  P. 
C.  49. 
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of  law  not  ail  illegal  consideration,  but  merely  no  considera- 
tion at  all.  The  difference  is  important  to  the  subsequent 
holder  of  such  a  note.  If  the  transaction  between  the 
original  parties  were  fraudulent  or  in  the  proper  sense 
illegal,  the  burden  of  proof  would  be  on  the  holder  to  show 
that  he  was  in  fact  a  holder  for  value  ;  but  here  the 
ordinary  presumption  in  favour  of  the  holder  of  a  negotiable 
instrument  is  not  excluded  {x).  In  like  manner  "if  a  party 
loses  a  wager  and  requests  another  to  pay  it  for  him,  he  is 
liable  to  the  party  so  paying  it  for  money  paid  at  his 
request :  "  as  where  a  broker  is  employed  in  fictitious  deal- 
ings in  shares  which  are  really  wagers  on  the  price  of 
shares,  and  according  to  custom  himself  pays  the  amount 
due  (y).  This  goes  farther  than  an  earlier  case  in  which 
it  was  held,  in  a  somewhat  guarded  manner,  that  payment 
by  the  drawer  of  racing  debts  of  the  acceptor  is  a  good 
consideration  for  a  bill  of  exchange  (z). 

But  under  another  modem  statute  (5  &  6  Wm.  4,  c.  41, 
s.  1)  securities  for  money  won  at  gaming  or  betting  ou 
games,  or  lent  for  gaming  or  betting,  are  treated  as  given 
for  an  illegal  consideration  (a). 

It  would  be  inappropriate  to  the  genei  ^..^rpose  of  this 
work,  as  well  as  impracticable  within  its  limits,  to  enter  in 
detail  upon  the  contents  or  construction  of  the  statutes 
which  prohibit  or  afi'ect  various  kinds  of  contracts  by  regu- 
lating particular  professions  and  occupations  or  otherwise. 
It  has  been  attempted,  however,  to  make  some  collection  of 
them  in  the  Appendix  (b). 


Agree- 
ments in 


The  rules  and  principles  of  law  which  disallow  agree- 


(«)  Fitch  V.  Jones  (1855)  5  E.  & 
B.  238,  24  L.  J.  Q.  B.  293,  see  judg- 
ments of  Lord  Campbell  C.J.  and 
Erie  J. 

(y)  Roaewame  v.  Billing  (1863)16 
0.  B.  N.  S.  316,  33  L.  J.  C.  P.  65. 

(z)  Oulds  V.  Harrison  (1864)  10 
Ex.   572,    677,    24   L.  J.  Ex.  66. 


As  to  recovering  money  depoBited 
with  a  stakeholder  or  agent,  see  p. 
363,  below. 

(a)  The  statute  does  not  affect  a 
loan  of  money  to  pay  a  debt  pre- 
viously lost :  Ex  parte  Pyhe  (1878) 
8  Ch.  Div.  754,  47  L.  J.  Bk.  100. 

(6)  See  Note  G. 
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ments  whose  object  is  to  contravene  or  evade  an  Act  of  J"*^***^" 
Parliament  do  not  apply  to  private  Acts,  so  far  as  these  are  Acta  of 
in  the  nature  of  agreements  between  parties.     If  any  of  ^g^J^no^ 
the  persons  interested  make  arrangements  between  them-  neoe88»rily 
selves  to  waive  or  vary  provisions  in  a  private  Act  relating 
onlv  to  their  own  interests,  it  cannot  be  objected  to  such 
an  agreement  that  it  is  in  derogation  of,  or  an  attempt  to 
rep»  al  the  Act  (c). 


B.  Agreements  contrary  to  morals  or  good  manners. 

It  is  not  every  kind  of  immoral  object  or  intention  that  B.  Con- 

.,,..,  .  "/•■.•  wri.  trary  to 

Will  Vitiate  an  agreement  in  a  court  ot  justice.     When  we  positive 

call  a  thing  immoral  in  a  legal  sense  we  mean  not  only  mo»lity. 
that  it  is  morally  wrong,  but  that  according  to  the  common  ^^^^  meana 
understanding  of  reasonable  men  it  would  be  a  scandal  only  sexual 
for  a  court  of  justice  to  treat  it  as  lawful  or  indifferent, 
though  it  may  not    come   within    any  positive    prohibi- 
tion or  penalty.     What  sort  of  things   fall  within    this 
description  is  in  a  general  wav  obvious  enough.     And  the 
law  might  well  stand  substantially  as  it  is,  according  to 
modem   decisions  at  any  rate,  upon   this   ground  alone. 
Some  complication  has  been  introduced,  however,  by  the  Influence 
influence  of  ecclesiastical  law,  which  on  certain  points  has  giastical 
been  very  marked,  and  which  has  certainly  brought  in  a  ^^^ 
tendency  to  treat  these  cases  in  a  peculiar  manner,  to  mix 
up  the  principles  of  ordinary  social  morality  with  considera- 
tior's  of  a  different   kind,  and   with   the   help  of  those 
considerations  to  push  them  sometimes  to  extreme  conclu- 
sions.  Having  regard  to  the  large  powers  formerly  exercised 
by  spiritual  Courts  in  the  control  of  opinions  and  conduct, 
and  even  now  technically  not  abolished,  it  seems  certain 
that  everything  which  our  civil  Courts  recognize  as  immoral 
is  au  offence  against  ecclesiastical  law.     Perhaps,  indeed, 


(c)  .Savin   v.    Hoylake    Ry.    Co. 
(1865)  L.  R.  1  Ex.  9,  35  L.  J.  Ex.  52. 


Cp.  and  dist.  Shaw's  claim  (1875) 
10  Oh.  177,  44  L.  J.  Oh.  670. 


flf rwvJ'lsP'I'ii^fPSilPf psipfl^      = 
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the  converse  proposition  is  theoretically  true,  so  far  as  the 
ecclesiastical  law  is  not  directly  contrary  to  the  common 
law  (d).  But  this  last  question  may  be  left  aside  as  merely 
curious. 

As  a  matter  of  fact  sexual  immorality,  which  formerly 
was  and  in  theory  still  is  one  of  the  chief  subjects  of 
ecclesiastical  jurisdiction,  is  the  only  or  almost  the  ouly 
kind  of  immorality  of  which  the  common  law  takes  notice 
as  such.  Probably  drunkenness  would  be  on  the  saint- 
footing.  It  is  conceived,  for  example,  that  a  sale  of 
intoxicating  liquor  to  a  man  who  then  and  there  avowed 
his  intention  of  making  himself  or  others  dnmk  with  it 
would  be  void  at  common  law.  The  actual  cases  of  sale  of 
goods  and  the  like  for  immoral  purposes,  on  whose  analogy 
this  hypothetical  one  is  put,  depend  on  the  principles 
applicable  to  unlawful  transactions  in  general,  and  are 
accordingly  reserved  for  the  last  part  of  this  chapter. 
Putting  apart  for  the  present  these  cases  of  indirectly  im- 
moral agreements,  as  they  may  be  called,  we  find  that 
agreements  are  held  directly  immoral  in  the  limited  sense 
above  mentioned,  on  one  of  two  grounds  :  as  providing  for 
or  tending  to  illicit  cohabitation,  or  as  tending  to  disturb 
or  prejudice  the  status  of  lawful  mamage  ("in  derogation 
of  the  marriage  contract,"  as  it  is  sometimes  expressed). 


Illicit  co- 
habita- 
tion— if 
future,  an 
illegal 
oonsidera- 
tion :  if 
past,  no 
onaidera- 
tion. 


With  regard  to  the  first  class,  the  main  principle  is  this. 
The  promise  or  expectation  of  future  illicit  cohabitation  is 
an  unlawful  consideration,  and  an  agreement  founded  on 
it  is  void.  Past  cohabitation  is  not  an  unlawful  considera- 
tion ;  indeed,  there  may  in  some  circun'stances  be  a  moral 
obligation  on  the  man  to  provide  for  the  woman  ;  but  the 
general  rule  applies  (c)  that  a  past  executed  consideration. 


(</)  Up.  Lord  Westhury's  remarks 
in  Hunt  v.  JJunt  (1861-2)  4  D.  F. 
J.  at  pp.  226-8,  233. 

(e)  But  the  rule  is  modem  (Ch. 
IV.  p.  169  above),  and  the  earlier 
cases  on  this  subject  belong  to  a  time 


when  a  different  doctrine  prevsiied; 
the;'  therefore  discuss  matters  which 
in  the  modern  view  are  pimply  irre- 
levant, e.g.  the  previous  character  of 
the  parties.  The  fbnac  praemium 
pudtciticu  comes  from  this  period 
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whether  such  as  to  give  rise  to  a  moral  duty  or  not,  is 
equivalent  in  law  to  no  consideration  at  all.  An  agree- 
ment made  on  no  other  consideration  than  past  cohabita- 
tion is  therefore  in  the  same  plight  as  any  other  merely 
voluntary  agreement.  If  under  seal  it  is  binding  and 
can  be  enforced  (/),  otherv/ise  not  (g).  The  existence  of 
an  express  agreement  to  discontinue  the  illicit  cohabita- 
tion, which  is  idle  both  in  fact  (as  an  agreement  which 
neither  party  could  break  alone)  and  in  law — or  the  fact  of 
the  defendant  having  previously  seduced  the  plaintiff, 
which  "adds  nothing  but  an  executed  consideration  resting 
on  moral  grounds  only," — can  make  no  difference  in  this 
respect  (g). 

The  manner  in  which  these  principles  are  applied  has  Judgment 
been  thus  stated  by  Lord  Selbome : —  Seib^me, 

Ayewt  V 
"Most  of  the  older  authorities  on  the  subject  of  contracts  founded  on  Jenkins. 

immoral  consideration  are  cx)llected  in  the  note  to  Benyon  v.  Nettlefold  (h). 

Their  results  may  be  thus  stated  :  1.  Bonds  or  covenants  founded  on  past 

cohabitation,  whether  adulterous  (t),  incestuous,  or  simply  immoral,  are 

valid  in  law  and  not  liable  (unless  there  are  other  elements  in  the  case)  to 

be  set  aside  in  equity.     2.  Such  bonds  or  covenants,  if  given  in  considera- 

tion  of  future  cohabitation,  are  void  in  law  {k),  and  therefore  of  course 

also  void  in  equity.     3.  Relief  cannot  be  given  against  any  such  bonds 

or  covenants  in  equity  if  the  illegal  consideration  appears  on  the  face  of 

the  instrument  (I).    4.  If  an  illegal  consideration  does  not  appear  on  the 

face  of  the  instrument  the  objection  of  particeps  criminis  will  not  prevail 

against  a  bill  of  discovery  in  equity  in  aid  of  the  defence  to  an  action  at 

law  (m),  [this  is  of  no  consequence  in  England  since  the  Judicattire  Acts]. 

5.  Under  some  (bnt  not  under  all)  circumstances  when  the  consideration 

is  unlawful,  and  does  not  appear  on  the  face  of  the  instrument,  relief  may 

be  given  to  a  particepa  crtmints  in  equity  "  (n). 

The  exception  alluded  to  in  the  last  sentence  is  pro- 


If)  Gray  v.  McUhicu  (1800)  5  Ves. 
286. 

{g)  Btaumont  v.  Reeve  (18  46)  8 
Q.  B.  483,  15  L.  J.  Q.  B.  141. 

(h)  (1850)  3  Mao.  &  G.  94,  100. 

(i)  Kaye  v,  Moore,  1  Sim.  Sc  St. 
64. 

(k)  WaUcer  v.  Perkim  (1764)  3 
Burr.  1568. 

(0  Gray  v.  Mathias  (1800)  5  Ves. 

P. 


286;  Smyth  v.  Origin  (1842)  13  Sim. 
246, 14  L.  J.  Cb.  28,  appears  to  be 
really  nothing  else  than  an  instance 
of  the  same  rule.  The  rule  is  or 
was  a  general  one  :  Simpson  v.  Lord 
JJawdcn  (1837)  3  My.  &  Cr,97,102. 

(m)  Benyon  v.  Nettlefold,  supra. 

(n)  Ayerst  v.  Jenkins  (1873)  16 
Eq.  275,  282,  42  L.  J.  Oh.  690. 
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bably  this :  that  "where  a  party  to  the  illegal  or  immoral 
purpose  comes  himself  to  be  relieved  from  the  obligation 
he  has  contracted  in  respect  of  it,  he  must  state  distinctly 
and  exclusively  such  grounds  of  relief  as  the  Court  can 
legally  attend  to  "  (o).  He  must  not  put  his  case  on  the 
ground  of  an  immoral  consideration  having  in  fact  failed, 
or  complain  that  the  instrument  does  not  correctly  express 
the  terms  of  an  immoral  agreement  (p). 

Where  a  security  is  given  on  account  of  past  cohabita- 
tion, and  the  illicit  connection  is  afterwards  resumed,  or 
even  is  never  broken  off,  the  C  ourt  will  not  presume  from 
that  fact  alone  that  the  real  consideration  was  future  as 
well  as  past  cohabitation,  nor  therefore  treat  the  deed  as 
invalid  (q). 

There  existed  a  notion  that  in  some  cases  the  legal  per- 
sonal representative  of  a  party  to  an  immoral  agreement 
might  have  it  set  aside,  though  no  relief  would  have  been 
given  to  the  party  himself  in  his  lifetime:  but  this  has  been 
pronounced  "erroneous  and  contrary  to  law"  (r).     It  must 
be  borne  in  mind  that  the  whole  doctrine  applies  to  execu- 
tory agreements   only.     An   actual   transfer  of  property, 
which  is  on  the  face  of  it  "a  completed  voluntary  gift,  valid 
and  irrevocable  in  law  "  and  confers  an  absolute  beneficial 
interest,  cannot  be  afterwards  impeached  either  by  the 
settlor  or  by  his  representatives,  though  in  fact  made  on 
an  immoral  consideration  (a). 
Proviso  for      Where  parties  who  have  been  living  together  in  illicit 
tion'ln       cohabitation  separate,  and  the  man  covenants  to  pay  an 
quan  scpa-  annuity  to  the  woman,  with  a  proviso  that  the  annuity 
deedia       shall  cease  or  the  deed  shall  be  void  if  the  parties  live 
void.  together  again,  there  the  covenant  is  valid  as  a  simple 


(o)  Batty  V.  Cheater  (1842)  5 
Beav.  103,  109. 

(p)  Semble,  relief  will  not  be  given  if 
it  appears  that  the  immoral  considera- 
tion has  been  executed :  Sitmty  v.  Eley 
(1849)  17  Sim.  1,  18  L.  J.  Cb.  350: 
but  the  case  is  hardly  intelligible. 

(7)  Gray  V,  Mathtas  (1 800)  5  Ves. 


286  •  HaR  v.  Palmer,  3  Ha.  532; 
Vallanct  v.  Blagden  (1884)  26  Ch. 
D.  353. 

(r)  Ay«r»t  v.  Jenkins  (1873)  16 
Eq.  275.  281,  284,  42  L.  J.  Ch.  690. 

(«)  Ayertt.  v.  Jenkins  (1873)  16  Eq. 
276,  251,  284. 
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voluntary  covenant  to  pay  an  annuity,  but  the  proviso  is 
wholly  void.  It  mokes  no  difference,  of  course,  if  the 
parties,  being  within  the  prohibited  degrees  of  affinity, 
have  gone  through  the  form  of  marriage,  and  the  deed  is 
in  the  ordinary  form  of  a  separation  deed  between  husband 
and  wife  (t).  When  the  parties  are  really  married  such  a 
proviso  is  usual  but  superfluous,  for  the  deed  is  in  any 
case  avoided  by  the  parties  afterwards  living  together  (u). 
This  brings  us  to  the  second  branch  of  this  topic,  namely 
the  validity  of  separation  deeds  and  agreements  for 
separation. 

The  history  of  the  subject  will  be  found  very  clearly  set  Separation 
forth  in  Lord  Westbury's  judgment  in  Hunt  v.  Hunt  (x).  general!* 
From  the   ecclesiastical   point   of  view   marriage   was  a  TTnnt  v. 
sacrament  creating  an  indissoluble  relation.     The  duties 
attaching  to  that  relation  were  "of  the  highest  possible 
religious  obligation"  and  paramount  to  the  will  of  the 
parties.    In  ecclesiastical  Courts  an  agreement  or  provision 
for  a  voluntary  separation  present  or  future  was  simply  an 
agreement  to  commit  a  continuing  breach  of  duties  with 
which  no  secular  authority  could  meddle,  and  therefore 
was  illegal  and  void. 

For  a  long  while  all  causes  touching  marriage  even 
collaterally  were  claimed  as  within  the  exclusive  jurisdic- 
tion of  those  courts.  The  sweeping  character  and  the 
gradual  decay  of  such  claims  liave  already  been  illustrated 
by  cases  we  have  had  occasion  to  cite  from  the  Year  Books 
in  other  places.  In  later  times  the  ecclesiastical  view  of 
marriage  was  still  upheld,  so  far  as  the  remaining  eccle- 
siastical jurisdiction  could  uphold  it  (y),  and  continued  to 
have  much  influence  on  the  opinions  of  civil  Courts  ;  the 
amount  of  that  influence  is  indeed  somewhat  understated 


(0  Ex  parte  Naden  (1874)  9  Cb. 
670,  43  L.  J.  Bk.  121. 

(u)  Walmeath  v.  Wettmeath(\9,2(i-\) 
1  Dow  &  CI.  519. 

(x)  (1861-2)4D.  P.J.  221.  The 
case  was  taken  to  tie  House  of 


Lords,  but  the  proceedings  came  to 
an  end  without  any  decision  by  the 
death  of  the  bnsband :  see  per  Lord 
Selborne,  8  App.  Ca.  at  p.  421. 
(y)  See  4  D.  F.  J.  235-8. 
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in  L^rd  Westbury's  exposition.  But  the  common  law, 
when  once  its  jurisdiction  in  such  matters  was  settled, 
never  adopted  the  ecclesiastical  theory  to  the  full  extent. 
A  contract  providing  for  and  fixing  the  terms  of  an  im- 
mediate separation  is  treated  like  any  other  legal  contract, 
only  the  ordinary  rule  that  the  wife  cannot  contract  with 
her  husband  without  the  intervention  of  a  trustee  is  dis- 
pensed with  in  these  cases  (z).  Being  good  and  enforceable 
at  law,  the  contract  is  also  good  and  enforceable  in  equity, 
nor  is  there  any  reason  for  refusing  to  enforce  it  by  any  of 
the  peculiar  remedies  of  equity.  In  Hunt  v.  Hunt  the 
husband  was  restrained  from  suing  in  the  Divorce  Court 
for  restitution  of  conjugal  rights  in  violation  of  his  covenant 
in  a  separation  deed  (a),  on  the  axithority  of  the  decision 
of  the  House  of  Lords  (6),  which  had  already  established 
that  the  Court  may  order  specific  performance  of  an  a  ,ree- 
ment  to  execute  a  separation  deed  containing  such  a 
covenant.  The  case  may  be  taken  as  having  put  the  law 
on  a  consistent  and  intelligible  footing,  though  not  without 
overruling  a  great  number  of  pretty  strong  dicta  of  various 
judges  in  the  Court  of  Chancery  and  even  in  the  House  of 
Lords  (c);  and  it  has  been  followed  both  in  the  Chancery 
and  in  the  Probate  Divisions  (d).  But  an  agreement  by 
the  wife  not  to  oppose  proceedings  for  a  divorce  pending  at 
the  suit  of  the  husband  is  void,  being  not  only  in  deroga- 
tion of  the  marriage  contract,  but  a  collusive  agreement  to 
evade  the  due  administration  of  justice  (e). 


(z)  P.  83,  above,  McOregor  v. 
McOregor  (1888)  21  Q.  B.  Div.  424, 
57  L.  J.  Q.  B.  268. 

(a)  This  covenant  oonld  not  then 
be  pleaded  in  the  Divorce  Court, 
which  held  itself  bound  by  the 
former  ecclesiastical  practice  to 
take  no  notice  of  separation  deeds. 

(b)  WUson  T.  WUaon  (1854)  1 
H.  L.  0.  538. 

(c)  In  St.  John  V.  St.  John  (1803-5) 
11  Ves.  626,  &c.,  Weetmeathv.  West- 
meath  (18201)  1  Jao.  142  (Lord 
Eldon) )  Worrall  v.  Jacob  (1816-7) 
3  Mer.  268  (Sir  W.  Grant) ;  War- 
render  V.  Warrendtr  (1835)  2  CI.  & 


F.  527  (Lord  Brougham),  561-2 
(Lord  Lyndhurst).  Most  of  these 
are  to  be  found  dted  in  the  arfru- 
ment  in  WUton  v.  WUton.  And 
even  since  that  oa^e  Vansittart  v. 
Vantittart  (1858)  2  De  G.  &  J.  at  p. 
255  (Lord  Chelmsford). 

(d)  Besant  v.  Wood  (1879)  12  Ch, 
D.  at  p.  623  ;  Marshall  v.  Marshall 
(1879)  6  P.  D.  19,  48  L.  J.  P.  49. 
A  like  covenant  on  the  wife's  be- 
half by  a  trustee  is  binding  on  her, 
Clark  V.  Clark,  10  P.  Div,  188. 

(c)  Hope  V.  Hope  (1851)  8  D.  M.  G. 
731,  745,  26  L.  J.  Ch.  417. 
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We  have  seen  that  when  it  is  sought  to  obtain   the  Comidera- 
specific  performance   of  a  contract  the  question  of  con-  agree- 
sideration  is  always  material,  even  if  the  instrument  is  n>«°*"  '<''^ 

,     .  .     Beparation 

under  seal.     Generally  it  is  part  of  the  arrangement  in  deeds. 

these  cases  that  the  trustees  shall  indemnify  the  husband 
against  the  wife's  debts,  and  this  is  un  ample  consideration 
for  a  promise  on  the  husband's  part  to  make  provision  for 
the  wife,  and  of  course  also  for  his  undertaking  to  let  her 
live  apart  from  him,  enjoy  her  property  separately,  &c.  (/). 
But  this  particular  consideration  is  by  no  means  necessary. 
The  trustee's  undertaking  to  pay  part  of  the  costs  of  the 
agreement  will  do  as  well.     But  if  the  agreement  is  to 
execute  a  separation  deed  containing  all  usual  and  proper 
clauses,  this  includes,  it  seems,  the  usual  covenant  for  in- 
demnifying the  husband,  so  that  the  usual  consideration  is 
in  fact  present  (g).     In  the  earlier  cases,  no  doubt,  it  was 
supposed  that  the  contract  was  made  valid  in  substance  as 
well  as  in  form  only  by  the  distinct  covenants  between  the 
husband  and  the  trustee  as  to  indemnity  and  payment,  or 
rather  that  these  were  the  only  valid  parts  of  the  contract. 
But  since  Wilson  v.  Wilson  (h)  and  Hunt  v.  Hunt  such  a 
view  is  no  longer  tenable:  in  Lord  Westbury's  words  "  the 
theory  of  a  deed  of  separation    is   that  it  is  a  contract 
between  the  husband  and  wife  through  the  intervention  of 
a  third  party,  namely  the  trustees,  and  the  husband's  con- 
tract for  the  benefit  of  the  wife  is  supported  by  the  con- 
tract of  the  trustees  on  her  behalf "  (i).     A  covenant  not  Minor 
to  sue  for  restitution  of  conjugal  rights  cannot  be  implied,  to  wpara- 
and  in  the  absence  of  such  a  covenant  the  institution  of  ^^^n  deed* 
such  a  suit  does  not  discharge  the  other  party's  obligations 
under  the  separation  deed  (k).     Subsequent  adultery  does 
not  of  itself  avoid  a  separation  deed  unless  the  other 


(/)  See  Dav.  Oonv.  5,  pt.  2, 107t. 

{g)  Gibbs  V.  Harding  (1870)  5  Ch. 
336,  39  L.  J.  Ch.  874. 

{h)  On  the  effect  ef  that  caae  aee 
the  remarks  in  the  Hoose  of  Lords 
ia  a  Bubseqaent  appeal  as  to  the 


frame  of  the  deed,  Wilson  v.  Wilson 
(1854)  6  H.  L.  0.  40  ;  and  by  Lord 
Westbury,  4  D.  F.  J.  234. 

(i)  4D.F.  J.  240. 

(it)  Jee  V.  Thurlow  (1824)  2  B.  & 
0.  647. 
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party's  covenants  are  expressly  qualified  to  that  effect  {I). 
A  covenant  by  the  husband  to  pay  an  annuity  to  trus- 
tees for  the  wife  so  long  as  they  shall  live  apart,  remains 
in  force  notwithstanding  a  subsequent  dissolution  of  the 
marriage  on  the  ground  of  the  wife's  adultery  (m) ;  but  it 
seems  it  would  be  void  if  future  adultery  were  contem- 
plated at  the  time  (n).  The  concealment  of  past  miscon- 
duct between  the  marriage  and  the  separation  may  render 
the  arrangement  voidable,  and  so  may  subsequent  miscon- 
duct, if  the  circumstances  show  that  the  separation  was 
fraudulently  procured  with  the  present  intention  of  obtain- 
ing greater  facilities  for  such  misconduct  (o). 

A  separation,  or  the  terms  of  a  separation,  between  hus- 
band and  wife  cannot  lawfully  be  the  subject  of  an  agree- 
ment for  pecuniary  consideration  between  the  husband 
and  a  third  person.  But  in  the  case  of  Jones  v.  Waite  (p) 
it  was  decided  by  the  Exchequer  Chamber  and  the  House 
of  Lords  that  the  husband's  execution  of  a  separation  deed 
already  drawn  up  in  pursuance  of  an  existing  agreement  is 
a  good  and  lawful  consideration  for  a  promise  by  a  third 
person. 

A  separation  deed,  as  we  have  above  said,  is  avoided  by 
subsequent  reconciliation  and  cohabitation  (q).  If  it  were 
not  so,  but  could  remain  suspended  in  order  to  be  revived 
in  the  event  of  a  renewed  separation,  it  might  become 
equivalent  to  a  contract  providing  for  a  contingent  separa- 
tion at  a  future  time  :  and  such  a  contract,  as  will  imme- 
diately be  seen,  is  not  allowable.  However,  a  substantive 
and  absolute  declaration  of  trust  by  a  third  person  con- 


II)  lb. ;  Evans  t.  Garrington  (1860) 
2  D.  F.  J.  481,  30  L.  J.  Ch.  364. 

(m)  CharleswoHh  v.  Holt  (1873) 
L.  B.  9  Ex.  38,  43  L.  J.  Ex.  25. 

(n)  Ftaron  v.  Earl  of  Aylesford 
(1884)  14  Q.  B.  Div.  792,  53  L.  J. 
Q.  B.  410. 

(o)  Evans  v.  Carrington,  supra, 
and  per  Ootton  L.J.  14  Q.  B.  D. 
»t  p.  795. 

(j>)  (1842)  1  Bing.  M.  C.  656,  in 
Ex.  Cb.  6  Bing.  N.  C.  341,  InH.  L. 


9  CI.  &  F.  101.  In  the  Ex.  Cb. 
both  Lord  Abinger  and  Lord  Den- 
man  dissented.  Cp.  p.  178,  abjve. 
{q)  See  also  Westmeaih  v.  Salit- 
burif  (1831)  6  Bli.  N.  .  339. 
Questions  may  arise  whether  parti- 
cular terms  are  part  of  the  agree- 
ment for  separation,  and  therefore 
subject  to  be  so  avoided,  or  are  of » 
permanent  and  independent  nalnre: 
see  Nicol  v.  Nkol  (1886)  31  Ch.  Dir. 
624. 
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tained  in  a  separation  deed  has  been  held  not  to  be  avoided 
by  a  reconciliation  (r). 

As  to  all  agreements  or  provisions  for  a  future  sepa-  Agree- 
ration,  whether  post-nuptial  (s)  or  ante-nuptial  (t)  ('"-),  ^*jjj '*"^ 
and  whether  proceeding  from  the  parties  themselves  or  8«pafatioii 
from  another  person  (u),  it  remains  the  rule  of  law  that 
they  can  have  no  effect.  If  a  husband  and  wife  who  have 
been  separated  are  reconciled,  and  agree  that  in  case  of  a 
future  separation  the  provisions  of  a  former  separation 
deed  shall  be  revived,  this  agreement  is  void  (s).  A  con- 
dition in  a  marriage  settlement  varying  the  disposition  of 
the  income  in  the  event  of  a  separation  is  void  (u).  So  is 
a  limitation  over  (being  in  substance  a  forfeiture  of  the 
wife's  life  interest)  in  the  event  of  her  living  separate  from 
her  husband  through  any  fault  of  her  own:  though  it 
might  be  good,  it  seems,  if  the  event  were  limited  to  mis- 
conduct such  as  would  be  a  ground  for  divorce  or  judicial 
separation  {t). 

Likewise  a  deed  purporting  to  provide  for  an  immediate 
separation  is  void  if  the  separation  does  not  in  fact  take 
place :  for  this  shows  that  an  immediate  separation  was 
not  intended,  but  the  thing  was  in  truth  a  device  to  pro- 
vide for  a  future  reparation  (x).  Nor  can  such  a  deed  be 
supported  as  a  voluntary  settlement  (y). 

The  distinction  rests  on   the   following   ground: — An  Reason  of 
agreement  for  an  immediate  separation  is  made  to  meet  a  y^on"^ 
state  of  things  which,  however  undesirable  in  itself,  has 
in  fact  becoi^j  luevitable.     Still  that  state  of  things  is 


(r)  Ruffle*  V.  Alston  (1875)  19  Eq. 
539,  44  L.  J.  Ch.  388. 

(t)  Marquis  of  Weitme<Uh  v.  Mar- 
ehmesi  of  Weslmeath  (1820-1)  1 
Dow  &  Gl.  519,  541 ;  Westmeath  v. 
Salitburif  (1831)  6  Bli.  N.  S.  839, 
393 

(i)  H.  V.  W.  (1867)  3  K.  &  J. 
382.  Some  of  the  reasons  given  in 
th<«  case  (at  p.  386)  cannot  a'nce 
hunt  V.  HuiU  be  auppor  .(.d. 


(«)  Cartwright  v.  Cartioright  (1 853) 
3  D.  M.  6.  982,  22  L.  J.  Ch.  841 ; 
note  that  this  and  the  case  last 
cited  were  after  Wilton  v.  Wilton. 

(x)  Hindley  v.  Marquit  of  WetU 
meeak  (1827)  6  B.  &  C.  200  ;  con- 
firmed by  Westmeath  v.  Saiisbury 
(1831)  5  Bli.  N.  S.  339,  395-7. 

(y)  BindUy  v.  MuUoney  (1869)  7 
Eq.  343. 
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abnormal  and  not  to  be  contemplated  beforehand,  "j.^  is 
forbidden  to  provide  for  the  possible  dissolution  of  the 
marriage  contract,  which  the  policy  of  the  bw  is  to  pre- 
serve intact  and  inviolate"  (z).  Or  in  other  words,  to 
allow  validity  to  provisions  for  a  future  separation  would 
be  to  allow  the  parties  in  effect  to  make  the  contract  of 
marriage  determinable  on  conditions  fixed  beforehand  by 
themselves  (a). 


Immoral 
publica- 
tions : 
Being 
criminal 
ofiFences, 
these  are 
contrary 
to  positive 
law. 


It  is  a  well-established  rule  that  no  enforceable  right 
can  be  acquired  by  a  blasphemous,  seditious,  or  indecent 
publication,  whether  in  words  or  in  writing,  or  by  any 
contract  in  relation  thereto  (6) ;  but  it  does  not  really  be- 
long to  the  present  head.  The  ground  on  which  the  cases 
proceed  is  that  the  publication  is  or  would  be  a  criminal 
offence;  not  merely  immoral,  but  illegal  in  the  strict  sense. 
The  criminal  )uw  prohibits  it  as  malum  in  se,  and  the 
civil  law  takes  it  from  the  criminal  law  as  malum  prohi- 
bitum, and  refuses  to  recognize  it  as  the  origin  of  any 
right  (c).  Then  the  decisions  in  equity  profess  simply  to 
follow  the  law  by  refusing  in  a  doubtful  case  to  give  the 
aid  of  equitable  remedies  to  alleged  legal  rights  until  the 
existence  of  the  legal  right  is  ascertained  (d).  It  would 
perhaps  be  diflficult  to  assert  as  an  abstract  proposition  that  a 
Court  administering  civil  justice  might  not  conceivably  pro- 
nounce a  writing  or  discourse  immoral  which  yet  could  not 
be  the  subject  of  criminal  proceedings.  But  we  do  not 
know  of  such  a  jurisdiction  having  ever  in  fact  been  exer- 
cised; aii'l  considering  the  very  wide  scope  of  the  criminal 


(2)  3K.&J.382. 

(a)  Agreements  between  husband 
and  wife  contemplating  a  future 
judicial  separation  (separation  de 
corps)  are  void  in  French  law : 
Sirey  &  Gilbert  on  Code  Civ.  art. 
1133,  no.  55. 

(i)  The  somewhat  analogous  ques- 
tion— Will  the  law  protect  the  trade 
mark  of  an  article  intended  to  de- 
ceive the  public?— is  left  open  by 


Ettcourt  V.  Escourt  Hop  Essence  Co, 
(1875)  1«  Ch.  276, 44  L.  J.  Ch.  223. 

(c)  E.g.  Stockdale  v.  Onwhyn 
(1826)  5  B.  &  0.  173. 

(d)  Southey  v.  Sherwood  (1817) 
2  Mer.  435;  Lavyrence  v.  SmUh 
(1822)  Jac  471.  For  a  full  acconnt 
of  the  cases  see  Shortt  on  the  Law 
rela'ing  to  Works  of  Literature  and 
Art,  pp.  3-11,  2d  ed.  1884. 
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law  in  this  behalf  (e),  it  seems  unlikely  that  there  should 
arise  any  occasion  for  it.  Some  expressions  are  to  be 
found  which  look  like  claims  on  the  part  of  purely  civil 
Courts  to  exercise  a  general  moral  censorship  apart  from 
any  reference  to  the  criminal  law.  But  these  are  overruled 
by  modem  authority.  At  the  present  day  it  is  not  true 
that  "the  Court  of  Chancery  has  a  superintendency  over 
all  books,  and  might  in  a  summary  way  restrain  the  print- 
ing or  publishing  any  that  contained  reflections  on  religion 
or  moraUty,"  aa  was  once  laid  down  by  Lord  Macclesfield; 
or  that  "the  Lord  Chancellor  would  grant  an  injunction 
against  the  exhibition  of  a  libellous  picture,"  as  was  laid 
down  by  Lord  Ellenborough  (/).  On  the  whole  it  seems 
that  for  all  practical  purposes  the  civil  law  is  determined 
by  and  co-extensive  with  the  criminal  law  in  these  matters : 
the  question  in  a  given  case  is  not  simply  whether  the  pub- 
lication be  immoral,  but  whether  the  criminal  law  would 
punish  it  as  immoral. 

A  very  curious  doctrine  of  legal  morality  was  started  in  Contracts 

&&  tlO  Sift  V68 

some  of  the  United  States  after  the  abolition  of  slavery,  in  xj.S. 

It  was  held  that  the  sale  of  slaves  being  against  natural  1*®^<*  ^°*^ 

.  .  in  some 

right  could  be  made  valid  only  by  positive  law,  and  that  states 

no  right  of  action  arising  from  it  could  subsist  after  the  de-  ^°f*[i 

termination  of  that  law  {g).  The  Supreme  Court  of  Louisiana  when 

in  particular  adjudged  that  contracts  for  the  sale  of  persons, 

though  made  in  the  State  while  slavery  was  lawful,  must 

be  treated  as  void:  but  the  Supreme  Court  of  the  U.  S. 

did  not  hold  itself  bound  by  this  view  on  appeal  from  the 


(e)  See  Russell  on  Grimes,  Bk.  2, 
c.  24,  Starkie  on  Libel  (3rd  ed.) 
cc.  33,  34,  Shortt,  op.  cU,  Part  IV., 
or  Mr.  Blake  Odgers's  Digest;  and 
Stephen's  Digest  of  the  Oriminal 
Law,  artt.  91-95,  161,  172. 

(/)  Emperor  of  Austria  v.  Day  di 
Koauth  (1861)  3  D.  F.  J.  217,  238, 
30  L.  J.  Ch.  690.  As  to  blasphemous 
or  qnasi-blasphemons   publioations 


something  like  the  older  view  seems 
to  be  involved  in  Ooioan  v.  Milboum 
(1867)  L.  Bi  2  Ex.  230,  36  L.  J.  Ex. 
124,  but  see  contra  the  summing  up 
of  Lord  Coleridge  O.J.  in  Seg,  v. 
Ramsey  ds  Foote,  ap,  Blake  Odgers 
(2d  ed.)  688. 

{g)  Story  on  Contracts,  §  671  (1. 
647,  5th  ed.) 
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Circuit  Court,  and  distinctly  refused  to  adopt  it,  thinking 
that  neither  the  Constitutional  Amendment  of  1865,  nor 
anthing  that  had  happened  since,  avoided  a  contract  good 
in  its  inception  (h). 

C.  Agreements  contrary  to  inihlic  iioUcy. 
Of  the  Before  we  go  througli  the  different  classes  of  agreements 

public"*  °  which  are  void  as  being  of  mischievous  tendency  in  some 
policy  in     one  of  certain  different  ways,  something  must  be  said  on 
the  more  general  (juestion  of  the  judicial  meaning  of  "public 
"policy."      That  question  is,  in  effect,  whether  it  is  at  the 
present  time  open  to  courts  of  justice  to  hold  transactions 
or  dispositions  of  property  void  simply  because   in  the 
judgment  of  the  Court  it  is  against  the  public  good  that 
they  should   be  enforced,  although   the  grounds  of  that 
judgment  may  be  novel.     The  general  tendency  of  modern 
ideas  is  no  doubt  against  the  continuance  of  such  a  juris- 
diction.    On  the  other  hand  there  is  a  good  deal  of  modem 
and  even  recent  authority  which  makes  rt  difficult  to  deny 
its  continued  existence. 
Its  exten-       As  a  matter  of  history,  there  seems  to  be  little  doubt 
•nxi^yof  *^^^  *^^  doctrine  of  public  policy,  so  far  as  regards  its 
Courts  to  assertion  in  a  general  form  in  modern  times,  if  not  its 
wager^*^  actual  origin,  arose  from  wagers  being  allowed  as  the  foun- 
while         dation   of  actions   at   common   law.     Their   validity  was 
such  were  assumed  without  dis  ;ussion  until  the  judges  repented  of  it 
oonto   ts    ^^^  ^^**^'     Regretting  that  wagers  could  be  sued  on  at  all  (i), 
they  were  forced  to  admit  that  wagering  contracts  as  such 
were  not  invalid,  but  set  to  work  to  discourage  them  so 
far  as  they  could.     This  they  did  by  becoming  "astute  even 
to  an  extent  bordering  upon  the  ridiculous  to  find  reasons 
for  refusing  to  enforce  them  "  in  particular  cases  (k). 


(h)  Boyce  v.  Tahh  (1873)  18 
Wallace  (Sup.  Ct.  U.  S.)  646.  Cp. 
WhiU  V.  Hart,  18  Wall.  646, 
0«6om  T.  NichoUon,  ib.  654  (1871). 

(i)  Oood  V.  EUioU  (1790)  3  T.  R. 
693,  where  Buller  J.  proposed  (with- 
out success)  to  hold  void  all  wagers 


on  events  inwhidithe  parties  had 
no  interest 

{k)  Per  Parke  B.  Egerton  v.  Earl 
BrowiiUm  (1853)  4  H.  L.  C.  at  p. 
124 ;  par  Williams  J.  ih.  77 ;  per 
Alderson  B.  ib.  109. 
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Thus  a  wager  on  the  future  amount  of  hop  duty  was  held 
void  because  it  might  expose  to  all  the  world  the  amount 
of  the  public  revenue,  and  Parliament  was  the  only  proper 
place  for  the  discussion  of  such  matters  (I).  Where  one 
proprietor  of  carriages  for  hire  in  a  town  had  made  a  bet 
with  another  that  a  particular  person  would  go  to  the 
assembly  rooms  in  his  carriage,  and  not  the  other's,  it  was 
thought  that  the  bet  was  void,  as  tending  to  abridge  the 
freedom  of  one  of  the  public  in  choosing  his  own  conveyance, 
and  to  expose  him  to  "the  inconvenience  of  being  impor- 
tuned by  rival  coachmen  "  (m).  A  wager  on  the  duration  of 
the  life  of  Napoleon  was  void,  because  it  gave  the  plaintiff  an 
interest  in  keeping  the  king's  enemy  alive,  and  also  because 
it  gave  the  defendant  an  interest  in  compassing  his  death 
by  means  other  than  lawful  warfare  (n).  This  was  probably 
'.he  extreme  case,  and  has  been  remarked  on  as  of  doubt- 
ful authority  (o).  But  the  Judicial  Committee  held  in 
1848,  on  an  Indian  appeal  (the  Act  8  &  9  Vict.  c.  109,  not 
extending  to  British  India)  that  a  wager  on  the  price  of 
opium  at  the  next  Government  sale  of  opium  was  not 
illegal  (p).  The  common  law  was  thus  stated  by  Lord 
Campbell  in  delivering  the  judgment: — 

"  I  regret  to  say  that  we  are  bound  to  coiuider  the  oommon  law  of 
England  to  be  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  is  laid,  if 
it  be  not  against  the  interests  or  feelings  of  third  persons,  and  does  not 
lead  to  indecent  evidence,  and  is  not  contrary  to  public  policy.  I  look  with 
concern  and  almost  with  shame  on  the  subterfuges  and  contrivance-i  and 
evasions  to  which  Judges  in  England  long  resorted  in  struggling  against 
this  rule"  (q). 

It  may  surely  be  thought  at  least  doubtful  whether 


Later  re> 
marks  on 
these 
decisions 
Qu.  How 
far  now 
law. 


(I)  Atherfold  v.  Beturd  (1788) 
2  T.  R.  610. 

(m)  EUham  v.  Kingsman  (1818) 
1  B.  &  Aid.  683  :  this,  however,  was 
not  strictly  necessary  to  the  decision. 

(«)  Oilbert  \.Sykes  (1812)  16  East, 
150. 

(o)  By  Alderson  B.  in  Egtrton  v. 
Earl  Bvounilow,  mpra,  and  in  the 
Privy  Council  in  the  case  next  cited. 


6  Moo.  P.  C.  312. 

(p)  By  the  Indian  Contract  Act, 
B.  30,  agreements  by  way  of  wager 
are  now  void,  with  an  exception  in 
favour  of  prices  for  horse-racing  of 
the  value  of  Ki>.  500  or  upwards. 

(g)  BamMl  Thackoorseydasi  v. 
SoojumnuU  Dhondiuull  (1848)  6M00. 
P.  C.  300,310. 
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Kfjnorton  r, 
low. 


(iocisiouH  ao  [mwluood  ami  so  rofloctod  upon  can  in  ounnvn 
linio  lu»  onlillod  to  any  iv^iinl  at  all.  Hut  it  luus  Win 
saul  that  (lu>y  oslublish  a  distinction  of  importance  bclwivn 
cjvsoswluTo  tlic  partica  "  luivo  a  real  interest  in  the  inatUr 
and  im  apparent  rii^ht  to  deal  with  it."  and  wlien^  (Iioy 
"  havi>  no  interest,  but  wliat  they  tln>mselve.s  create  by  the 
et>ntract  ;"  that  in  tho  former  case  the  agreement  is  void 
only  if  "directly  opposed  to  public  welfare,"  but  in  (Ik- 
latter  "any  tendency  whatever  to  jmblic  mischief"  will 
iXMider  it.  void  (r).  It  is  ditticult  to  accept  this  disliiution, 
or  at  any  nite  to  see  to  what  chuss  of  contracts  ollu>r  than 
wauftM^s  it  applii's.  In  the  case  of  a  lease  for  livi>s  (to 
take  an  instance  often  useil)  the  parties  "  have  no  interest 
but  what  tln^y  themselves  create  by  the  contract"  in  tho 
lives  nanunl  in  the  U^aso  :  thi>y  have  not  any  "  apparont 
right  to  tleal  with  "  the  U^ngth  of  the  SoviTeign's  or  otiut 
illustrious  pei-sons'  lives  a*s  a  term  of  tlu»ir  contract ;  yot  it 
has  never  been  doubted  that  tho  contract  is  perfectly  good 

The  leading  modern  authority  on  "  public  policy "  ia  the 
givat  case  of  Ktfcrton  v.  Earl  livownhw  (n).  This. 
although  not  a  case  of  contmct,  n\ust  not  bo  left  without 
special  miMition.  By  the  will  of  tho  sov;:'nth  Earl  of 
liridgewater  a  series  of  life  interests  (jt)  were  liniitoil, 
subject  to  provisoes  which  were  generally  called  conditions, 
but  weiv  ivally  conditional  limitations  by  way  of  shifting 
uses  ijpou  (ho  pivceding  estates  («).  Tho  etlect  of  those 
was  that  if  the  [>ossossor  for  tho  tinio  being  of  the  estates 
did  not  acquiiv  the  title  of  Manpiis  or  Duke  of  Bridgowater, 
or  did  accept  any  inferior  title,  tho  estates  were  to  go 
over.  Tho  House  of  Lonh  held  by  four  to  one,  in  accord- 
ance w'ith  the  opinion  of  two  judges  (a;)  against  eight  (y), 


(r)  (Ism  4  H.  L.  C.  148. 

(.t)  4  H.  I*  C.  1-250. 

(0  Not  estates  of  freehold  with 
remaimler  to  first  and  other  sons  in 
t.%il  In  the  usual  way,  but  a  chattel 
interest  for  99  years,  if  the  taker 
should  80  long  live,  remainder  to  the 
heirs  male  of  his  body.  See  Dav. 
Conv.  3,  pt.  1.  351. 


(m)  See  Lonl  St  Leonards'  judg- 
ment, 4  H.  L.  C.  at  p.  208, 

(x)  Pollock  C.B.  and  P'att  B. 

(y)  Crompton,  Willlans,  Cress- 
weil,  Talfourd,  Wightnan,  .nd 
Erie  JJ.  Alderson  ana  P'-rke 
BB.  Coleridge  J.  thougut  the 
limitations  good  in  part  only. 
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that  tlui   liiuitations  wcro  void  oh  being  against   public 

policy. 

The  wliolo  Rubjeol,  waH  innrh  (liHcuHsed  in  the  opinions  Onlnionii 
on  Ixttli  sidcM.  Tlio  greater  part  of  (be  ,jndg(NH  insiHt(!d  on  *  J  '*"  ' 
Biich  (MHiHidi^raiions  hh  the  danger  of  limiting  diH|)owitionH 
of  i)r<>|i(rty  on  npecMilativo  notiotm  of  impolicy  (z) ;  tin; 
vague  Mild  un.satiHfa«!(()ry  (iliaractcT  of  a  juriHdic-tion  founded 
on  geiHinl  opinioiiH  of  political  exp(!(lience,  an  distingiiiHlied 
from  II  legitimates  use  of  tbo  policy,  or  rathiT  geiusral  int<rn- 
tioii,  of  a  |)articidar  law  aH  tbu  key  to  its  conatruction,  and 
the  confusion  of  judicial  and  legiwlative  functions  to  which 
the  exercise  of  Huch  a  juriMdiction  would  lead  (d) ;  and 
tho  falliicy  of  Hupposing  an  object  unlawful  because  it 
might  possibly  be  sought  by  unlawfid  means,  when  no 
iiitciitimi  to  use  such  means  appeared  (h).  On  tho  other 
hand  il  wjus  pointed  out  that  these  limitations  held  out 
"  a  (lirci^t  and  pow(!rful  temptation  to  the  exercise  of  cor- 
rupt nutans  of  obtaining  the  particular  dignity  "  ((;) ;  that 
besides  this  tho  restraint  on  accepting  any  other  dignity, 
even  if  it  did  not  amount  to  forbidding  a  subject  to  obey 
tho  lawful  commands  of  the  Hovereigti  (d),  tended  in  pos- 
sible ev(>nta  to  set  private  interest  in  opposition  to  public 
duty  (c) ;  and  that  the  provisoes  as  a  whole  wcro  fitted  to 
bias  the  political  and  public  conduct  of  tho  persons 
interested,  and  introduce  improper  motives  into  it  (/),  and 
also  to  embarrass  the  advisers  of  tho  Crown,  and  infiuenco 
thorn  to  recommend  the  grant  of  a  peerage  or  of  promotion 
in  the  peerage  for  reasons  other  than  merit  {g).  Lord  Opinion» 
Lyndhurst,  Lord  Brougham,   Lord  Truro,  and  Lord  St.  of  Lord*. 


(:)  Orompton  J.  at  p.  68. 

(a)  Alderson  B.  at  p.  100  ;  Farko 
B.  at  p.  123. 

(6)  Williams  J.  at  p.  77 ;  Parke 
B.  at  p.  124. 

(c)  Piatt  B.  at  p.  99 ;  Lord  St. 
Leonards  at  p.  232 ;  Lord  Brougham 
at  p.  172. 

(d)  On  this  point  the  prevailing 
opinion,  on  the  whole,  was  that  a 
subject  cannot  refuse  a  peerage  [op. 


6  Rio.  2.  St.  2.  0.  4],  but  cannot  be 
conapoUed  to  accept  it  by  any  par- 
ticular  title,  or  at  all  events  cannot 
be  compelled  to  accept  promotion  by 
any  particular  new  title  if  he  is  a 
peer  already. 

(e)  Pollock  O.B.  at  p.  151. 

(/)  Lord  Lyndhurst  at  p.  163. 

{g)  Pollock  O.B.  and  Lord  St. 
Leonards,  aupra. 
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Leonards  adopted  this  view.  Lord  Cranworth  dissented 
adhering  to  his  opinion  in  the  Court  below  (h),  and  made 
the  remark  (which  is  certainly  difficult  to  answer)  that  the 
Thellusson  will,  which  the  Courts  had  felt  bound  to  uphold 
was  much  more  clearly  against  public  policy  than  this. 
The  fullest  reasons  on  the  side  of  the  actual  decision  are 
those  of  Pollock  C.B.  and  Lord  St.  Leonards.  Their 
language  is  very  general,  and  they  go  far  in  the  directio' 
of  claiming  an  almost  unlimited  right  of  deciding  casi^ 
according  to  the  judge's  view  of  public  policy  for  the 
being.  Lord  St.  Leonards  mentioned  the  fluctuations  of 
the  decisions  on  agreements  in  restraint  of  trade  as  showing 
that  rules  of  common  law  have  been  both  created  and 
modified  by  notions  of  public  policy.  But,  assuming  the 
statement  to  be  historically  correct  (i),  we  must  distinguish 
between  the  purely  legal  and  the  historical  point  of  view. 
In  theory  the  common  law  does  not  vary.  In  fact  we 
know  that  it  does  vary,  but  the  fact  of  the  variation  is  no 
argument  for  an  unlimited  power  of  judicial  legislation  in 
this  more  than  in  any  other  class  of  questions.  He  also 
said  that  each  case  was  to  be  decided  upon  principle,  but 
abstract  rules  were  not  to  be  laid  down  (k).  If  this  means 
only  that  the  Court  is  to  be  guided  by  recognized  prin- 
ciples, but  will  not  and  can  not  bind  itself  by  verbal  defini- 
tion, the  pronosition  is  correct  and  important,  though  by 
no  means  confined  to  this  topic ;  but  if  it  means  to  say 
that  the  Court  may  lay  down  new  principles  of  public 
policy  without  any  warrant  even  of  analogy,  it  seems  of 

Effect  of    doubtful  and  dangerous  latitude.     But  the  ratio  decidendi 
the  deci-  ,  ,  .  ,  .  ^    , 

■ion  itself :  01  tne  casft  Qoes  not  in  truth  seem  to  require  any  ot  these 

it  does  not  yf{^Q  assertions  of  judicial  discretion.     The  limitations  in 
create  a  _  ^ 

new  bead    question  were  held  bad  because  they  amounted  in  effect  to 


(h)  1  Sim.  N.  S.  464. 

(i)  In  fact  it  seems  doubtful. 
Tbe  cases  on  wagers  are  at  jmalous, 
as  above  shown  :  and  as  no  res*^^raint 
of  trade  it  appears  from  t\w  book 
that  Hull  J.  was  really  alone  in  his 
opinion  in  the  Dyer's  ca.  in  2  H,  V, 


(p.  341,  below).  See,  however,  as  to 
the  variation  of  the  "  pi  licy  of  the 
law  "  in  i^eneral,  Rvanturcl  v.  Eian- 
ttml  (1874)  L.  R.  tf  P.  C.  at  p.  29, 
43  L,  J.  P.  C.  58. 
(it)  At  pp.  238-9. 
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a  gift  of  pecuniary    means   to  be   used  in   obtaining  a  of  •'  public 
peerage,  and  offered  a  direct  temptation  to  the  improper  P°"*'y- 
use  of  such  means,  and  the  improper  admission  of  private 
motives  of  interest  in  political  conduct :  in  short,  because 
in  the  opinion  of  the  Court  they  had  a  manifest  tendency 
to  the  prejudice  of  good  government  and  the  administra- 
tion of  public  affairs.     But  it  is  perfectly  well  recognized 
that  transactions  which  have  this  character  are  all  alike 
void,    however    different    in   other  respects.      Such   are 
champerty  and  maintenance,  the  compounding  of  offences, 
and  the  sale  of  offices.     The  question  in  the  particular  case 
,-r  whether  there  was  an  apparent  tendency  to  mischiefs 
of  this  kind,  or  only  a  remote  possibility  of  inconvenient 
consequences.     The  decision  did  not  create  a  new  kind  of 
prohibition,  but  affirmed  the  substantial  likeness  of  a  very 
peculiar  and  unexampled  disposition  of  property  to  other 
dispositions  and  transactions  already  known  to  belong  to 
a  forbidden  class.     And  the  broadly  expressed  language 
of  certain  parts  of  the  judgments   may  be  taken,  it   is 
submitted,  as  applicable  only  within  the  bounds  of  that 
particular  class. 

Ecjevton  v.  Earl  Bvownlow,  however,  is  certainly  a 
cardinal  authority  for  one  rule  which  applies  in  all  cases 
of  "  public  policy : "  namely  that  the  tendency  of  the 
transaction  at  the  time,  not  its  actual  result,  must  be 
looked  to.  It  was  urged  in  vain  that  the  will  of  the 
seventh  Earl  of  Bridgewater  had  in  fact  been  in  exist- 
ence for  thirty  years  without  producing  any  visible  ill 
effects  {I). 

The  view  here  put  forward,  that  there  is  really  nothing 
in  the  case  to  warrant  the  invention  of  new  heads  of 
"public  policy,"  seems  to  be  borne  out  by  the  following 
remarks  of  the  late  Sir  G.  Jesse!  : — 


(I)  Cp.  Da  Costa  v.  Joma  (1778) 
Cowp.  729.  Wager  on  sex  of  third 
person  void,  as  offensive  to  that 
pureon  and  tending  to  indecent  evi- 
dence :  notwith'tinding  it  did  not 


appear  that  the  person  had  made 
any  objection,  and  the  cause  had  in 
fact  been  tried  without  any  indecent 
evidence. 
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Trading 

with 
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Potts  V. 
Bell. 
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"  It  must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily  those 
rules  which  say  that  a  given  contract  is  void  as  being  against  public  policy 
because  if  there  is  one  thing  which  more  than  another  public  policy 
requires,  it  is  that  men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be  held  sacred  and  shall  be  enforced  by 
courts  of  justice.  Therefore,  you  have  this  paramount  public  policy  to 
consider — that  you  are  not  lightly  to  interfere  with  this  freedom  of 
contract "  (m). 


We  now  proceed  to  the  several  heads  of  the  subject. 

a.  First,  as  to  matters  concerning  the  commonwealth  in 
its  relations  with  foreign  powers. 

"  On  the  principles  of  the  English  law  it  is  not  com- 
petent to  any  "  domiciled  British  (n)  "  subject  to  enter  into 
a  contract  to  do  anything  which  may  be  detrimental  to 
the  interests  of  his  own  country  "  (o). 

An  agreement  may  be  void  for  reasons  of  this  kind 
either  when  it  is  for  the  benefit  of  an  enemy,  or  when  the 
enforcement  of  it  would  be  an  affront  to  a  friendly  state. 

As  to  the  first  and  more  important  branch  of  this  rule : 
"  It  is  now  fully  established  that,  the  presumed  object  of 
war  being  as  much  to  cripple  the  enemy's  commerce  as  to 
capture  his  property,  a  declaration  of  war  imports  a  pro- 
hibition of  commercial  intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's  country,  and  that 
such  intercourse,  except  with  the  licence  of  the  Crown,  is 
illegal"  (p). 

The  case  of  Potts  v.  Bell  (q),  decided  by  the  Exchequer 
Chamber  in  1800,  is  the  leading  authority  on  this  subject. 
The  following  points  were  there  decided  : 


(m)  Printing  and  Numerical  Regis- 
tering Co.  V.  Sampaon  (1875)  19  Eq. 
462,  44  L.  J.  Ch.  706. 

(n)  The  rule  does  not  apply  to 
Biitish  subjects  domiciled  abroad  : 
Bell  V.  Reid  (1813)  1  M.  &  S.  72G. 


(o)  7  E.  &  B.  782. 

(p)  Eapoaito  v.  Bowden  (1857)  (in 
Ex.  Ch.),  7  E.  A  B.  763,  779, 
24  L.  J.  Q.  B.  210  ;  Kenhavi  v. 
Kelaey,  100  Mass.  561. 

(2)  (1800)  8  T.  E.  548. 
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It  is  a  principle  of  the  common  law  (>•)  that  trading 
with  an  enemy  without  licence  from  the  Crown  is  illegal. 

Pmcliase  of  goods  in  an  enemy's  country  during  the 
war  is  trading  with  the  enemy,  though  it  be  not  shown 
that  they  were  actually  purchased  from  an  enemy  :  and  an 
insurance  of  goods  so  purchased  is  void. 

As  to  insurances  originally  effected  in  time  of  peace  : 
"When  a  British  subject  insures  against  captures,  the 
law  inters  that  the  contract  contains  an  exception  oi 
captures  made  by  the  government  of  his  own  country"  (s). 

The   eti'ect   of  the   outbreak    of  war   upon    subsisting  Effect  of 
contracts   between   subjects   of  the    hostile   states  varies  gu^iBtiug 
according  to  the  nature  of  the  case.     It  may  be  that  the  contracts, 
contjact   can    be    lawfully   performed    by   leason   of   ilie 
belligerent  governments  or  one  of  them  having  waived 
their  strict  rights :  and  in  such  case  it  remains  valid.     In 
ClementHuii  v.  Blessig  (t)  goods  had  been  ordered  of  the 
plaintiti'  in  England  by  a  firm  at  Odessa  before  the  de- 
claration of  war  with  Rus^ia.     By  an  Order  in  Council  six 
weeks  were  given  after  the  declaration  of  war  for  Russian 
merchant  vessels  to  load    and  depart,  and  the  plaintiff 
forwarded  the  goods  for  shipment  in  time  to  be  lawfully 
shipped    under    this    order:    it    was    held    that    the    ^ale 
remained  good. 

If  the  contiact  cannot  at  once  be  lawfully  performed, 
then  it  is  suspended  during  hostilities  (tt)  unless  the  nature 
or  objects  of  the  contract  be  inconsistent  with  a  suspen- 
sion, in  which  case  "  the  effect  is  to  dissolve  the  contmct 
and  to  absolve  both  parties  from  further  performance  of 
it "  (f).     The  outbreak  of  a  war  dissolves  a  partnership 


(r)  In  the  Admiially  it  was  al- 
ready beyond  question  :  see  the 
serie*  of  pr.  ^dents  cited  in  Potts  v. 
Bell. 

(i)  Furtail^^  V.  RoJijers  (1802)  3 
B.  i  P.  191  '200;  £x  parte  Lee 
(1806)  13  Yes.  04. 

(0  (1855)  11  Ex.  135,  and  on  the 
subject  generally  see  the  reporters' 
note,  pp.  141-5. 


(m)  Ex  parte  Boussmakrr  (1806)  I'i 
Veg.  71. 

(v)  Espoiito  V.  Bowden  (1857)  7 
E.  &  B.  763,  783,  27  L.  J.  Q.  B.  17 
(in  Ex.  Ch.)  revg.  s.  c.  4  E.  &  B. 
963,  24  L.  J.  Q  B.  210.  For  a  later 
application  of  the  8ame  reason  of 
convenifnce  cp.  Qeipti  v.  Smith 
(1872)  L.  R.  7  Q.  B.  404,  41  L.  J. 
Q.   B.   153.     A  contract  to  carry 
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previously  existing  between  subjects  of  the  two  hostile 
countries  (x). 

In  Esposito  V,  Boiuden  (y),  a  neutral  ship  was  chartered 
to  proceed  to  Odessa,  and  there  load  a  cargo  for  an  English 
freighter,  and  before  the  ship  arrived  there  war  had 
broken  out  between  England  and  Russia,  and  continued 
till  after  the  time  when  the  loading  should  have  taken 
place  :  here  the  contract  could  not  be  performed  without 
trading  with  the  enemy,  and  in  such  a  case  it  is  con- 
venient that  it  should  be  dissolved  at  once,  so  that  the 
parties  need  not  wait  indefinitely  for  the  mere  chance  of 
the  war  coming  to  an  end,  or  its  otherwise  becoming 
possible  to  perform  the  contract  lawfully. 
Bills  of  Questions  have  arisen  on  the  validity  of  bills  of  ex- 

^tween*  change  drawn  on  England  in  a  hostile  country  in  time  of 
England  war.  Here  the  substance  of  the  transaction  has  to  be 
country,  looked  at,  not  merely  the  nationality  of  the  persons  who 
are  ultimately  parties  to  an  action  on  the  bill.  Where  a 
bill  was  drawn  on  England  by  an  English  prisoner  in  a 
hostile  country,  this  was  held  a  lawful  contract,  being 
made  between  English  subjects  ;  and  by  the  necessity  of 
the  case  an  indorsement  to  an  alien  enemy  was  further 
held  good,  so  that  he  might  well  sue  on  it  after  the  return 
of  peace  (z).  But  a  bill  drawn  by  an  alien  enemy  on  a 
domiciled  British  subject,  and  indorsed  to  a  British  subject 
residing  in  the  enemy's  country,  was  held  to  give  no  right 


goods  haH  been  held  to  be  only  sus- 
pended by  a  temporary  embargo, 
though  it  lasted  two  years  :  Ifadley 
V.  Clarke  (179J>)  8  T.  K.  259,  Sed 
qu.  is  not  tliis  virtually  overruled 
by  Esposito  V.  Bowilen  ! 

(x)  Grlswold  V.  Waddim/lon  (1818) 
15  JohuH.  (Sup.  Ct.  N.  Y.)  57,  in 
error,  1(5  ib.  4:58.  In  New  York  Life 
Insurance  Co.  v.  ISliitham  (1876)  3 
Otto  (93  U.  S.)  24,  a  curious  «jues- 
tion  arose  as  to  the  effect  of  the 
Civil  War  on  life  policies  effected  by 
residents  in  the  Southern  States 
with  a  company  in  tha  North.  It 
was   held  by  the   majority  of   the 


Court  that,  the  premiums  having 
been  unpaid  during  the  war,  tbe 
policies  were  avoided  ;  but  that  in 
the  circumstances  the  aRsured  were 
entitled  to  the  surrender  value  of 
their  policies  at  the  date  of  tbe  tint 
default.  But  the  opinions  that  the 
contract  was  avoided  without  com- 
pensation, and  that  it  revived  at 
the  end  of  the  var,  also  foand 
support. 

(y)  See  note  (t)  previous  page. 

(z)  Antoine  v.  Morshead  (1816)  6 
Taunt.  237,  cp.  Dauhuz  v.  Morshead 
(1815)  t&.  332. 
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of  action  even  after  the  end  of  the  war :  for  this  was  a 
direct  trading  with  the  enemy  on  the  part  of  the  ac- 
ceptor (a).  It  seems  proper  to  observe  that  these  cases 
must  be  carefully  distinguished  from  those  which  relate 
only  to  the  personal  disability  of  an  alien  enemy  to  sue  in 
our  Courts  during  the  war  (6). 


On  the  other  hand,  an  agreement  cannot  be  enforced  in  Hoatilitlea 
England  which  has  for  its  object  the  conduct  of  hostilities  f*i*^"fi' 
against  a  power  at  peace  with  the  English  government,  at  nation 
all  events  by  rebellious  subjects  of  that  power  who  are  subject  of 
endeavouring  to  establish   their  independence,  but  have  lawful 
not  yet    been   recognized   as   independent    by    England. 
This  was  laid  down  in  cases  arising  out  of  loans  contracted 
in  this  country  on  behalf  of  some  of  the  South  American 
Republics  before  they  had  been  officially  recognized. 


i 


"  It  is  contrary  to  the  law  of  nations,  which  in  all  cases  of  international 
law  is  adopted  into  the  municipal  code  of  every  civilized  country,  for 
persons  in  England  to  enter  into  engagements  to  raise  money  to  support 
the  subjects  of  a  government  in  amity  with  our  own  in  hostilities  against 
their  government,  and  no  right  of  action  can  arise  out  of  such  a  transac- 
tion" (c). 


turn 
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The  Supreme  Court  of  the  United  States  has  held, 
however,  that  an  assignment  of  shares  in  a  company 
originally  formed  for  a  purpose  of  this  kind  was  so  re- 
motely connected  with  the  original  illegality  of  the  loan 
as  not  to  be  invalid  between  the  parties  to  it  (d). 

It  is  not  a  "  municipal  oft'ence   by  the   law  of  nations  "  Neutral 
for  citizens  of  a  neutral  country  to  carry  on  trade  with  a  bellige^** 

blockaded  port — that  is,  the  courts  of  their  own  country  rents  is  at 
^  -^  risk  of 


(a)  Willison  v,  Patteson  (1817)  7 
Taunt,  439.  The  circumstances  of 
the  indorsement  seem  immaterial. 

(6)  Such  are  McConnell  v.  Hector, 
3  B.  &  P.  113  ;  Brandon  v.  JVtsbitt 
(1794)  6  T.  R.  23.  As  to  prisoners 
of  war  here,  Sparenburgh  v.  Banna- 
tynt  (1797)  1  B.  &  P.  163. 


(c)  Best  C.J.  De  Wiltz  v.  J/en- 
drickt  (1824)  2  Binjr.  314.  Cp. 
Thompson  v.  Powlts  (1828)  2  Sim. 
194,  where  the  language  seems  un- 
necessarily wide. 

(d)  McBlair  v.  (Hbbea  (1864)  17 
Howard,  232. 

x2 
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cannot  be  expected  to  treat  it  as  illegal  (though  of  course 
it  is  done  at  the  risk  of  seizure,  of  which  seizure,  if  made, 
the  neutral  trader  or  his  government  cannot  complain) : 
and  agreements  having  such  trade  for  their  object — e.g. 
a  joint  adventure  in  blockade  rurming — are  accordingly 
valid  and  enforceable  in  the  courts  of  the  neutral  state  (e). 
Several  decisions  on  this  topic  of  aiding  or  trading  with 
enemies  have  been  given  in  the  American  Courts  in  cases 
arising  out  of  the  Civil  War.  They  will  be  found  collected 
in  the  last  edition  of  Mr.  Story's  work  (/). 


Excep.  It  is  admitted  as  a  thing  required  by  the  comity  of 

treatment  nations  that  an  agreement  to  contravene  the  laws  of  a 

of  foreii^n   foreicfn  country  would  in  tjeneral  be  unlawful.     But  it  is 

revenue  .  ,     ,  ,  /?  .1 

Uws.  said  that  revenue  laws  (m  practice  the  most  important 

cases)  are  excepted,  and  that  "  no  country  ever  takes  notice 
of  the  revenue  laws  of  another  "  (g). 

As  a  general  proposition,  however,  this  is  strongly  dis- 
approved by  most  modern  writers  as  contrary  to  reason 
and  justice  (A).  It  should  be  noted  that  our  Courts,  so  far 
as  they  have  acted  upon  it,  have  done  so  to  the  prejudice 
of  our  own  revenue  quite  as  much  as  to  that  of  foreign 
states.  Thus  a  complete  sale  of  goods  abroad  by  a  fttreign 
vendor  is  valid,  and  the  price  may  be  recovered  in  an 
English  Court,  though  he  knew  of  the  buyer's  intention 
to  smuggle  the  goods  into  England.  "  The  subject  of  ii 
foreign  country  is  not  bound  to  pay  allegiance  or  respect 
to  the  revenue  laws  of  this  "  (i).     But  it  is  admitted  that 


{<)  Ex  parte  Chavasse  (1865)  4  D. 
J.  S.  655,  fee  Lord  Westbury's 
judtjment  ;  The  Utlen  (1875)  L.  R. 
1  Ad.  k  Ecc.  1,  34  L.  J.  Ad.  2,  and 
American  authorities  tbtre  cited  ; 
Kent,  Comm.  3.  267. 

(/)  Texas  v.  White  (1868)  7 
Wallace  (Sup.  Ct.  U.  8.)  700  (where 
however  the  chitf  points  are  of  con- 
stitutional law);  Ilanauer  v.  Doane 
(1870)  12  tfc.  342  ;  Story  on  Con- 
tracts,  §  744.  Sprott  v.  U.  S.  (1874) 
20  Wall.  459,  goes  beyond  anything 


in  our  books,  and  the  dissent  of 
Field  J.  spems  well  founded. 

((/)  Loid  Mansfield  in  Holman  v. 
Johnson  (1775)  1  Cowp.  341. 

(//)  Kent,  Oomm.  3.  263-266; 
Wharton,  Conflict  of  Laws,  S§  484- 
5.  And  see  Westlake  on  Private 
International  Law  (1880),  pp.  2dl, 
238. 

(»■)  J/rtlinan  v.  Johvsnn  (1775)  1 
Cowp.  431 ;  Pellecat  v.  Antjdi{im) 
2  C.  M.  &  B.  SI  1-3,  per  Lord 
Abinger  C.B. 
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an  agreement  to  be  performed  in  England  in  violation  of 
English  revenue  laws  would  be  void — as  if,  for  example, 
the  goods  were  to  be  smuggled  by  the  seller  and  so 
delivered  in  England.  And  a  subject,  domiciled  in  the 
British  domini(ms  (though  not  in  England  or  within  the 
operation  of  English  revenue  laws)  cannot  recover  in  an 
English  Court  the  price  of  goods  sold  by  him  to  be  smuggled 
into  England  (k) ;  and  even  a  foreign  vendor  cannot  recover 
if  he  has  himself  actively  contributed  to  the  breach  of 
English  revenue  laws,  as  by  packing  the  goods  in  a  manner 
suitable  and  to  his  knowledge  intended  for  the  purpose  of 
smuggling  (l). 

The  cases  upholding  contracts  of  this  kind,  whether  as 
against  our  own  or  as  against  foreign  laws,  would  probably 
not  be  now  extended  beyond  the  points  specifically  decided 
bv  them,  and  perhaps  not  altogether  upheld  (m).  There  is 
one  modern  case  which  looks  at  first  sight  like  an  authority 
for  saying  that  our  Courts  pay  no  regard  to  foreign  shipping 
registration  laws :  but  it  really  goes  upon  a  different  prin- 
ciple, and,  besides,  the  law  of  the  United  States  was  not 
properly  brought  before  the  Court,  (n). 

As  to  instruments  which  cannot  be  used  in  their  own  Foreign 
country  for  want  of  a  stamp,  it  is  now  settled  that  regard  \f^f 
will  be  paid  by  the  Courts  of  other  States  to  the  law  which 
regulates  them,  and  the  only  question  is  as  to  the  real  effect 
of  that  law.     If  it  is  a  mere  rule  of  local  procedure,  re- 
iiuiring  the  stamp  to  make  the  instrument  admissible  in 
evidence,  a  foreign  Court,  not  being  bound  by  such  rules  of 
procedure,  will  not  reject  the  instrument  as  evidence  :  it  is 
otherwise  if  the  local  law  "  makes  a  stamp  necessary  to 


(It)  Clvgas  V.  Penafuna  (1791)  4 
T.  R.  466.  It  seems,  but  it  is  not 
quite  certain,  from  this  case,  that 
mere  knowledge  of  the  buyer's  in- 
tentiun  would  disentitle  him. 

{I)  Waymell  v.  Reed  (1794)  5  T.  R. 
599. 

(m)  It  must  be  remembered  that 


the  general  law  as  to  sale  of  goods, 
&c.,  which  the  seller  knows  will  be 
used  for  an  uulawful  purpose,  was 
not  fully  settbd  at  the  date  of  these 
authorities. 

(i»)  Sharpy.  Taylor  (lSi9)  2  Ph. 
801,  see  Lindley  on  Partnership,  1. 
107. 
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the  validity  of  the  instrument,"  i.e.  a  condition  precedent 
to  its  having  any  legal  effect  at  all  (o). 


h.  Public 
policy  as 
toaching 
internal 
govern- 
ment. 

Corrupt  or 
improper 
influence 
on  public 
officers  or 
legis- 
lature. 


Marshall 

V.  Balti- 

more,&c., 

Co. 

(Sup. 

Court 

U.  S.) 


b.  As  to  matters  touching  good  government  and  the 
administration  of  justice. 

It  is  needless  to  produce  authorities  to  show  that  an 
agreement  whose  object  is  to  induce  any  officer  of  the 
State,  whether  judicial  or  executive,  to  act  partially  or 
corruptly  in  his  office,  must  in  any  civilized  country  be 
void.  But  an  agreement  which  has  an  apparent  tendency 
that  way,  though  an  intention  to  use  unlawful  means  be 
not  admitted,  or  even  be  nominally  disclaimed,  will  equally 
be  held  void.  The  case  of  Egerton  v.  Earl  Brownluiv,  of 
which  an  account  has  been  given  a  few  pages  above,  was 
decided  on  the  principle  that  all  transactions  are  void 
which  create  contingent  interests  of  a  nature  to  put  the 
pressure  of  extraneous  and  improper  motives  upon  the 
counsels  of  the  Crown  or  the  political  conduct  of  legis- 
lators. 

A  decision  in  the  American  Supreme  Court  which  hap- 
pens to  be  of  nearly  the  same  date  shows  that  an  agree- 
ment is  void  which  contemplates  the  use  of  underhand 
means  to  influence  legislation.  In  Marshall  v.  Baltimore 
and  Ohio  Railroad  Co.  (p)  the  nature  of  the  agreement 
sued  on  appeared  by  a  letter  from  the  plaintiff  to  the 
president  of  the  railway  board,  in  which  he  proposed  a 
plan  for  obtaining  a  right  of  way  through  Virginia  for  the 
company  and  offered  himself  as  agent  for  the  purpose. 
The  letter  pointed  (though  not  in  express  terms)  to  the  use 
of  secret  influence  on  particular  members  of  the  legisla- 
ture :  and  it  referred  to  an  accompanying  document  which 
explained  the  nature  of  the  plan  in  more  detail.  This 
document  contained  the  following  passage  : — "  I  contem- 


(o)  See  Wharton,  Conflict  of 
Laws,  §§  685-8  ;  Briatow  v.  Secque- 
viUe  (1850)  6  Ex.  276,  19  L.  J.  Ex. 


289. 

(p)  (1853)  16  Howard,  314. 
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plate  the  use  of  no  improper  means  or  appliances  in  the 
attainment  of  your  purpose.  My  scheme  is  to  surround 
the  legislature  with  respectable  agents,  whose  persuasive 
arguments  may  influence  the  members  to  do  you  a  naked 
justice.  This  is  all  I  require — secrecy  from  motives  of 
policy  alone — because  an  open  agency  would  furnish 
around  of  'suspicion  and  unmerited  invective,  and  might 
weaken  the  impression  we  seek  to  make,"  The  arrange- 
ment was  to  be  as  secret  as  practicable  :  the  company  was 
to  have  but  one  ostensible  agent,  who  was  to  choose  such 
and  so  many  sub-agents  as  he  thought  proper :  and  the 
payment  was  to  be  contingent  on  success.  The  actual 
contract  was  made  by  a  resolution  of  the  directors,  accord- 
ing to  which  agents  were  to  be  employed  to  "  superintend 
and  further  "  the  contemplated  application  to  the  legisla- 
ture of  Virginia  "  and  to  take  all  proper  measures  for  that 
purpose  ;  "  and  their  right  to  any  compensation  was  to  be 
contingent  on  the  passing  of  the  law.  The  Supreme 
Court  held,  first,  that  it  was  sufficiently  clear  that  the  con- 
tract was  in  fact  made  on  the  footing  of  the  previous  com- 
munications, and  was  to  be  carried  out  in  the  manner 
there  proposed ;  and  secondly,  that  being  so  made  it  was 
against  public  policy  and  void. 

"  It  is  an  undoubted  principle  of  the  common  law  that  it  will  not  lend 
its  aid  to  enforce  a  contract  to  do  an  act  that  is  illegal,  or  which  is  incon- 
sistent with  sound  morals  or  public  policy  ;  or  which  tends  to  corrupt  or 
contaminate,  by  improper  influences,  the  integrity  of  our  social  or  political 
institutions.  .  .  .  Legislators  should  act  from  high  considerations  of 
public  duty.  Public  policy  and  sound  morality  do  therefore  imperatively 
require  that  Courts  shoulu  put  the  stamp  of  their  disapprobation  on  every 
act  and  pronounce  void  every  contract  the  ultimate  [qit.  immediate  ?]  or 
probable  tendency  of  which  would  be  to  sully  the  purity  or  mislead  the 
judgments  of  those  to  whom  the  high  trust  of  legixlation  is  confided."  [The 
judgment  then  points  out  that  persons  interested  in  the  results  of  pending 
legislation  have  a  right  to  urge  their  claims  either  in  person  or  by  agents, 
bat  in  the  latter  case  the  agency  must  be  open  and  acknowledged,]  "  Any 
attempts  to  deceive  persons  intrusted  with  the  high  functions  of  legislation 
by  secret  combinations,  or  to  create  or  bring  into  operation  undue  influ- 
encts  of  any  kind,  have  all  the  effects  of  a  direct  fraud  on  the  public  "  (q). 

{q)  (1853)  16  Howard,  at  pp.  334-5. 
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Otherwise 
of  contract 
by  perpon 
interested 
to  with- 
draw op- 
position ; 
Simpson  v. 
Lord 
Uowden. 


And  the  result  of  the  previous  authorities  was  stated  to 
be— 

"Ist.  That  all  contracts  for  a  contingent  compenFation  for  obtaining 
Iegif<lation,  or  to  use  personal  or  any  pecret  or  minister  influence  on  legielatorsi 
are  (?•)  void  by  the  policy  of  the  Jaw. 

"  2nd.  Secrecy  as  to  the  character  undei  which  the  agent  or  solicitor  aetH 
tends  to  deception  and  is  immoral  and  fraudulent,  and  where  the  agent 
contracts  to  use  secret  influenced,  or  voluntarily  without  contract  with  his 
principal  u^es  such  mean«,  lie  cannot  have  the  assistance  of  a  Court  to  re- 
cover compensation. 

"  3rd.  That  what  in  the  technical  vocabulary  of  politicians  is  termed 
'  logrolling '  («)  is  a  misdemeanour  at  common  law  punishable  by  in- 
dictment "  («). 

So  ill  a  hiter  ca.se  (/')  an  agreement  to  prosecute  a  clnini 
before  (\)ngress  by  means  of  personal  influence  and  solici- 
tations of  the  kind  known  as  "lobby  service"  has  been  held 
void. 

But  as  it  is  open  to  a  landowner  or  other  interested 
person  to  defend  his  interest  by  all  lawful  means  against 
proposed  legislation  from  which  he  apprehends  injury,  so 
it  is  open  to  him  to  withdraw  or  compromise  his  claims  on 
any  terms  he  thii  <  fit.  There  is  no  reason  against  bar- 
gains of  this  kind  any  more  than  against  a  compromise  of 
disputed  civil  rights  in  ordinary  litigation.  And  the  law- 
fulness of  such  an  agreement  is  not  altered  if  it  so  happens 
that  the  party  is  himself  a  member  of  the  legislature.  In 
the  absence  of  anything  to  show  the  contrary,  he  is  pre- 
sumed to  make  the  agreement  solely  in  his  character  of  a 
person  having  a  valuable  interest  of  his  own  in  the  matter. 
and  he  is  not  to  be  deprived  of  his  rights  in  that  character 
merely  because  he  is  also  a  legislator  (j-).  "  A  landowner 
cannot  be  restricted  of  his  rights  because  he  happens  to  be 
a  member  of  Parliament "  (y).     This  may  seem  a  little 

(r)  "  i»  "  by  a  clerical  error  in  the       (101  IT.  S.)  108. 


report. 

(x)  Arrangements  between  mem- 
bers for  the  barter  of  votes  on  private 
bills. 

it)  16  Howard,  336. 

(«)  Trist  V.  Child  (1874)  21  Wall. 
(Sup.  Ct.  U.  S.)  441.  See,  too, 
Meguire  \.  Cww  tie  (1879)  11  Otto 


(x)  Simpson  v.  Lord  Howden{lSi9) 
2  P.  A;  D.  714,  10  A.  &  E.  793,  9 
CI   &  F.  61. 

(y)  Kindersley  V.-C.  in  Earl  of 
Shrewsbury  v.  N.  Stafi-yrdthire  Ry. 
Co  (1865)  1  Eq.  593,  613,  .3.^  L.  J, 
Ch.  JM. 
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anomalous :  but  it  must  bo  reniumbered  that  in  practice 
there  is  little  chance  of  a  conflict  between  duty  and  interest, 
as  the  legislature  generally  informs  itself  on  these  matters 
bv  means  of  committees  proceeding  in  a  quasi-judicial 
manner.  Of  course  it  would  be  improper  for  a  member 
personally  interested  to  sit  on  such  a  committee. 
On  similar  grounds  it  is  said  that  the  sale  of  offices  ^*^® »' 

1    •     p     1  •  1  1         1  T  offices, 

(which  IS  torbidden  by  statutes  extending  to  almost  every  Ac,  at 
case)  is  also  void  at  common  law  (2;).  However,  there  may  be  "^'""oq 
a  lawful  partnership  in  the  emoluments  of  offices,  although 
a  sale  of  the  office."^  themselves  or  a  complete  assignment 
of  the  emoluments  would  be  unlawful  (a).  The  same 
principles  are  applied  to  other  appointments  which  though 
liot  exactly  public  offices  are  concerned  with  matters  of 
public  interest.  "  Public  policy  recjuires  that  there  shall 
be  no  money  ct)nsideration  for  the  appointment  to  an  office 
in  which  the  public  are  interested :  the  public  will  be 
better  served  by  having  persons  best  qualified  to  fill  offices 
appointed  to  them ;  but  if  money  may  be  given  to  those 
who  appoint,  it  may  be  a  temptation  to  them  to  appoint 
improper  persons."  Therefore  the  practice  which  had 
grown  up  in  the  last  century  of  purchasing  commands  of 
ships  in  the  East  India  Company's  service  was  held  unlaw- 
ful, no  less  on  this  ground  than  because  it  was  against  the 
Company's  regulations  (6). 

In  like  manner  a  secret  agreement  to  hand  over  to 
another  person  the  profits  of  a  contract  made  for  the  public 
service,  such  as  a  Post  Office  contract  for  the  conveyance 
of  mails,  is  void  (c). 

Nevertheless  many  particular  offices,  and  notably  subor- 
dinate offices  in  the  courts  of  justice,  were  in  fact  .".aleable 
and  the  subject  of  sale  by  custom  or  otherwise  until  quite 


(r)  HaningUyn  v.  Du  Chattel  (1 781 ) 
2  Swanst.  169,  n.  ;  ffopkini  v. 
Prescott  (1847)  4  C.  B.  578,  16  L.  J. 
0.  P.  2.')9.  per  Coltman  J. 

(a)  Sterry  v.  aifton  (1850)  9  C. 


B.  110,  19  L.  J.  C.  P.  237. 

(6)  Blackford  v.  Preston  (1799) 
8  T.  R.  89,  93. 

(c)  Osborne  v.  WUliamt  (1811)  18 
Ves.  379. 
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Assign- 
ments of 
salariffi. 


Interfer- 
ence with 
course  of 
justice. 
In  crimi- 
nal pro- 
ceedings. 
"  Stifling 
prosecu- 
tions." 
Williams 
V.  Bayley. 


modem  times.  But  the  commission  of  an  officer  in  the 
army  could  not  be  the  subject  of  a  valid  pledge  even  under 
the  system  of  purchase  recently  abolished  ((/). 

For  like  reasons  certain  assignments  of  salaries  and  pen- 
sions have  been  held  void,  as  tending  to  defeat  the  ])iiblic 
objects  for  which  the  original  grant  was  intended.  Thus 
military  pay  <and  judicial  salaries  are  not  assignable.  Thi' 
nile  is  that  "  a  pension  for  past  services  may  be  aliened, 
but  a  pension  for  supporting  the  grantee  in  the  perform- 
ance of  future  duties  is  inalienable  ":  and  therefore  a  pen- 
sion given  not  only  as  a  reward  for  past  services,  but  for  the 
support  of  a  dignity  created  at  the  same  time  and  for  the 
same  reason,  is  inalienable  (f).  But  an  assignment  by  the 
holder  of  a  public  office  of  a  sum  equivalent  to  a  propor- 
tionate part  of  salary,  and  secured  to  his  legal  personal 
representatives  on  his  death  by  the  terms  of  his  appoint- 
ment, is  not  invalid,  such  a  sum  being  simply  a  part  of  his 
personal  estate  like  money  secured  by  life  insurance  (/). 
In  a  late  case  a  mortgage  by  an  officer  of  the  Customs  of 
his  disposable  share  in  the  "  Customs  Annuity  and  Bene- 
volent Fund  "  created  by  a  special  Act  was  unsuccessfully 
disputed  as  contrary  to  the  policy  of  the  Act  (g). 

Agreements  for  the  purpose  of  "  stifling  a  criminal 
prosecution  "  are  void  as  tending  to  obstruct  the  course  of 
public  justice.  An  agreement  made  in  consideration 
ostensibly  of  the  giving  up  of  certain  promissory  notes,  the 
notes  in  fact  having  forged  indorsements  upon  them,  and 
the  real  consideration  appearing  by  the  circumstances  to 
be  the  forbearance  of  the  other  party  to  prosecute,  was 
held  void  on  this  ground  in  the  House  )f  Lords.  The 
principle  of  the  law  as  there  laid  down  by  Lord  Westburv 
is  "  That  you  shall  not  make  a  trade  of  a  felony  "  (h). 


{d)  Collyer  v.  Fallon  (1823)  T.  & 
R.  459. 

(e)  Davis  v.  Duke  of  Marlborough 
(1818)  1  Swanst.  74,  79.  Cp. 
Arhuthnot  v.  Norton  (1846)  5  Moo. 
P.  C.  219.  And  see  authorities 
collected  in  notes  to  RyaU  v.  Bowleg 


(1749)  2  Wh.  &T.  L.  C.  729. 

(/)  Arbuthnot  V.  Norton,  SMpra. 

((f)  Maclean's  trusts  (1874)  19  Eq. 
274. 

(h)  Williams  v.  Bayley  (1866)  L. 
R.  1  H.  L.  200,  220,  36  L.  J.  Cb. 
717. 
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However  the  principal  direct  authority  must  still   be  Kelr  v. 
sought  in  the  earlier  case  of  Keir  v.  Leem,an  (i).      The 
Court  of  Queen's  Bench  there  said : — 

"The  principle  of  law  is  laid  down  by  Wilmot  C.J.  in  Collins  v. 
Blantern  {h)  that  a  contract  to  withdraw  a  prosecution  for  perjury  and  con- 
sent to  give  no  evidence  against  the  accused  is  founded  on  an  unlawful 
consideration  and  void.  On  the  soundness  of  this  decision  no  doubt  can  be 
entertained,  whether  the  party  accused  were  innocent  or  guilty  of  the 
crime  charged.  If  innocent,  the  law  was  abused  for  the  purpose  of  extor- 
tion ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise  screening  the 
criminal  for  a  bribe.  [The  cases  are  then  reviewed.]  We  shall  probably 
b«  safe  in  laying  it  down  that  the  law  will  permit  a  compromise  of  all 
offences,  though  made  the  subject  of  criminal  prosecution,  for  which  offences 
the  iojured  party  might  sue  and  recover  damages  in  an  action.  It  is  often 
the  only  manner  in  which  he  can  obtain  redress.  But  if  the  offence  is  of  a 
public  nature  no  agreement  can  be  valid  that  is  founded  on  the  considera- 
tion of  stifling  a  prosecution  for  it  "  (I), 

Accordingly  the  Court  held  that  an  indictment  for 
offences  including  riot  and  obstruction  of  a  public  officer 
in  the  execution  of  his  duty  cannot  be  legally  the  subject 
of  a  compromise.  The  judgment  of  the  Exchequer  Cham- 
ber (m)  affirmed  this,  but  showed  some  dissatisfaction  even 
with  the  limited  right  of  compromise  admitted  in  the 
Court  below.  It  was  observed  that  there  was  really  very 
little  authority  for  it ;  and  although  it  was  not  actually  so 
laid  down,  it  looks  as  if  the  Court  would  have  been  ready 
to  decide  if  necessary  that  the  compromise  of  any  criminal 
offence  is  illegal.  In  a  late  case,  however,  the  Court  of 
Appeal  entertained  no  doubt  that  where  there  is  a  choice 
of  a  civil  or  criminal  remedy  a  compromise  of  crimiiial  as 
well  as  civil  proceedings  is  lawful  (n). 


(i)  (1844)  6  Q.  B.  308,  13  L.  J. 
Q.  B.  259.  in  Ex.  Ch.  9  Q.  B.  371, 
15  L.  J.  Q.  B.  360. 

(*)  1  Sm.  L.  0.  369,  382. 

{I)  Ace.  in  Clubb  v.  ffutson  (1865) 
18  C.  B.  N.  S.  414,  hold  that  forbear- 
ance to  prosecute  a  charge  of 
obtaining  money  by  false  pretences 
is  an  illegal  considerntion.     What  if 


there  is  no  real  ground  for  a  prosecu- 
tion, the  supposed  offence  being  an 
act  not  criminally  punishable  ?  See 
per  Fry  .T.  8  Ch.  D.  at  p.  477.  It  is 
submitted  that  the  agreement  would 
be  void  for  want  of  consideration. 

(hi)  9  Q.  B.  at  p.  392. 

(n)  Fiaker  <fc  Co.  v.  ApoUinaris  Co, 
(1875)  10  Ch.  297,  44  L.  J.  Oh.  500. 
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18  Eliz. 
c.  5. 

Compro- 
mise of 
election 
petition. 


It  is  not  compounding  felony  for  a  person  whose  name 
has  been  forged  to  a  bill  to  adopt  the  forged  signature  and 
advance  money  to  the  forger  to  enable  him  to  take  up  the 
bill.  It  is  doubtful  whether  a  s^  irity  given  by  the  forger 
for  such  advance  is  valid  :  but  he  cannot  himself  actively 
tlispute  it  (on  the  principle  potior  est  condic'w  (hfendfvtk, 
of  which  afterwards),  nor  can  his  trustee  in  bankniptev, 
who  for  this  puiii()S(^  is  in  no  better  position  than  him- 
self, as  there  is  in  any  case  no  offence  against  the  bankrupt 
laws  (o). 

An  agreement  by  an  accused  person  with  his  bail  to 
indemnify  him  against  liability  on  his  recognizances  is 
illegal,  as  depriving  the  public  of  the  security  of  the 
bail  (p). 

The  compounding  of  offences  under  penal  statutes  is 
expressly  forbidden  by  18  Eliz.  c.  5,  s.  5. 

An  election  petition,  though  not  a  criminal  proceeding, 
is  a  proceeding  of  a  public  character  and  interest  which 
may  have  penal  consequences  ;  and  an  agreement  for 
pecuniary  considera''on  not  to  proceed  with  an  election 
petition  is  void  at  common  law,  as  its  effect  would  be  to 
deprive  the  public  of  the  benefit  which  would  result  from 
the  investigation  ((j). 

In  like  inanner  an  agreement  for  the  collusive  conduct 
of  a  divorce  suit  is  void  (r),  and  agreements  not  to  expose 
immoral  conduct  (.s),  and  to  conduct  criminal  proceedings 
against  a  third  person  in  such  a  way  that  the  name  of  a 
party  who  was  in  fact  involved  in  the  transaction  should 
not  be  mentioned  (t)  have  been  held  void  as  against  public 
policy. 


(o)  otherwise  where,  bfter  an 
act  of  bankruptcy,  the  bankrapt's 
money  has  been  paid  for  stifling  a 
prosecution  :  there  the  tnii'tee  can 
recover  it  :  Ex  parte  Wolverhampton 
Banking  Vo.  (1884)  14  Q.  B.  D.  32  ; 
Ex  parte  Oaldfcott  (1876)  4  Ch. 
Div.  l.'iO,  46  L.  J.  B\r.  14. 

{p)  Iltrman  v.  /t'»«7/»f?' (1885)  1ft 


Q.  B.  Div.  661. 

(q)  Coppockx. Bower  (1838)  4  M.& 
W.36,. 

(r)  Hope  V.    Hope  (1857)  S  D.  M. 
G.  731,  26  L.J.  Ch.  417. 

(«)  Brown  v.  Brine  (1 875)  1  Ex.  P 
.'■).  45  L.  J.  Ex.  12it. 

(t)  Lonnd  v.  Grimwade  (1888)  39 
Ch.  n.  605,  57  L.  J.  Ch.  725. 
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Agreements  relating  to  proceedings  in  civil  courts,  and  lo  civil 
involving  anything  inconsistent  with  the  fiiU  and  impartial  inga.  Com- 
oourse  of  justice  therein,  though  not  open  to  the  charge  pro^^e 
of  anything  like  actual  corruption,  are  likewise  held  void,  perly 
Where  an  agreement  for  compromise  of  a  suit  (a  thing  P'^"<''^>'«°  • 
regarded  as  in  itself  rightful  and  even  laudable)  was  in  Jackson. 
fact  founded  on  information  privily  given  to  one  of  the 
parties  by  an  officer  of  the  Court  in  violation  of  his  duty 
(such  information  not  being  s})eciHc,  but  a  general  inti- 
mation  that   it    would   be    for    the   party's   interest    to 
coraproniise),  Lord  Eldon  held  that  it  could  not  be  en- 
forced (m). 

A  shareholder   in   a  company  which  was  in  course  of  Secret 
compulsory  winding-up   agreed   with   other  shareholders,  ^'to  coT- 
who  were  also  creditors,  in  consideration  of  being  indem-  <i'?ct  of 

.  windincf* 

nified  by  them  against  lu)  future  calls  on  his  shares,  that  up ; 
he  would  help  them  to  get  an  expected  call  postponed,  Elliott  v. 
and  also  support  their  claim  ;  it  was  held  that  "  such  an  ^^^  "  " 
agreement  amounts  to  an  interference  with  tlu^  course  of 
public  justice  "  :  for  the  clear  intention  of  the  Winding-up 
Acts  is  that  the  proceedings  should  be  taken  with  reason- 
able speed  so  that  the  company's  affairs  may  be  settled  and     I 
the  shareholders  relieved  :  and   therefore*  anv  secret  ayfree-     / 
nifut  to  delay   proceedings  to  the  prejudice   of  the  other 
shareholders  and  creditors   is   void    (.').     'J'his  conies  near 
to  the  cases  of  secret  agreements  with   particular  creditors 
in  bankruptcy  or  composition  :  and  those  cases  dt)  in  fact 
rost  partly  on  this  ground.     But  the  direct  fraud  (jn  I  lie 
other  creditors  is  the  chief  element  in  them,  and  we  have 
therefore  spoken  of  tiiem  under  an  earlier  head  (p.  200^.         ' 

Agit'cinents  to  refer  disputes  to  arbitration  are,  or  rather  Agree- 
wore,  to  a  certain  extent  regarded  as  encroachments    on  reference 
tho  propi'r   authority  of  courts  of  justice  by  the  substi- '?  *'^^'*''*" 
tiitidu  of  a  "domestic  forum  "  of  the  parties'  own   making,  far  valiJut 


[u)Co(,th  V.   Jackson   (1801-2)  (5 
V«^.  11.  31,  32. 
(xj  Elliott  V.    Richardson  (1870) 


L.   R.    r.   0.     p.     ;U,     748-9,    iM:r 
Willea  J.  39  L.  J.  C.  P.  340. 
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common 
law. 


i 


Practi- 
cally en- 
forceable 
under  C. 
L.  P.  Act, 
1854. 


I 


UNLAWFUL  AGREEMENTS. 

At  common  law  such  an  agreement,  though  so   far  valid 
that  an  action  can  be  maintained  for  a  breach   of  it  (i/), 

does  not  "  oust  the  ordinary  jurisdiction  of  the  Court " 

that  is,  cannot  be  set  up  as  a  bar  to  an  action  brought  in 
the  ordinary  way  to  determine  the  very  dispute  which  it 
was  agreed  to  refer.     Nor  could  such  an  agreement  be 
specifically  enforced  (z),  or    used   as    a   bar   to  a  suit  iu 
equity   (a).     It  is  said  however  "  thi\l  a  special  covenant 
not  to  sue  may  make  a  difference  "  (<*\     Aiul  the  law  ha> 
not  been  diivctly  altered  [a)  :  but  the   Common  Li^w  h\) 
cedure  Act,  1854  (17  &  18  Vict.  o.  12\  s  11),  guve  thv 
Courts  *  vii^HXJtion  to  stay  prcKwdings  in  actioiMs  oc  suits 
>n  tho  sul>ject  matter  of  an    agre*.>ment    to  rvfer,  which 
...mounts  in  practic*.-  to  enalWing  them  to  enforce  the  agree- 
ment :  and  this  discretion  has  as  a  rule  l^een   exercised  by 
Courts  bi»th  of  law  (6)  and  of  equity  (f)  in  the  absence  ot 
special  circumstances,  such  as  a  case    where  a  charge  ut 
fraud  is  made,  and  the  party  charged  with  it  desires  the 
inquiry  to  be  public  (d),  or   where  the  defendant  appeals 
to  an  arbitration  clause  not  in  good  faith,  but  merely  fur 
the  sake  of  vexation  or  delay  (e).     A  question   whether  ou 
the  true  construction  of  an   arbitration  clause  the  subject- 
matter  of  a  particidar   dispute  falls  within  it  is  itself  to  be 
dealt  with  by  the  arbitrator,  if  it   appears  from  the  nature 
of  the  case  and  the  terms  of  the   provisions   for  arbitration 
that  such  was  the  intention  of  the   parties.     (-)ther\vise  it 
must  be  decided  by  the  Court  {/}. 


(y)  Livingston  v.  Ralli  (1855)  5  E. 
&U.  132,  24  L.  J.  Q.B.  26i». 

(2)  IStreet  v.  Riyhy  (1802)  «  Ves. 
815,  818. 

(rt)  Cooke  V.  Cooke  (1867)  4  Eq. 
77,  bti-7,  :'.0  L.  J.  Ch.  480. 

{b)  Rifitdcjycr  v.  Buimcs  (1866) 
h.  K.  1  I'.  P.  679  ;  SeUijnmnn  v.  Lc 
Boutillitr  (1866)  t6.  681. 

((•)  Wdhsford  v.  Wation  (1873) 
14  Eq.  572,  8  Cb.  473,  42  L.  J.  Ch. 
447  ;  Plim  v.  Baknr  (1873)  16  Eq. 
564,  43  L.  J.  Ch.  212. 

(d)  Bimell  V.  Russell  (1880)  14 
Cb.  D.alp.  476(Je88el  M.R.). 

(e)  14  Eq.  578  ;  Witt  v.  Corcoran 


a871)  8  Ch.  476,  n.,  16  Eq.  571: 
or  after  acting  on  his  own  view  of 
the  matters  in  difference,  Davis  v. 
Starr  (188!»)  41  Cb.  Div.  242.  The 
euacttuent  applies  only  whtru  tbere 
is  at  the  time  of  action  biougl.t 
an  exiHtint;  ai^reenient  for  refert-nce 
which  can  be  carried  into  effect 
Randdl,  Saunders  it'  Co.  v.  Thomp- 
son (1876)  1  Q.  B.  Div.  748,  45  L  J. 
Q.  B.  713. 

(/)  Piercy  v.  Koun;/ (1879)  14  Ch. 
Div.  200,  208,  per  Jessel  M.K. 
qualifying  the  appaient  effect  of 
Willesford  v.  Watson  \Wi)  S  fh. 
473. 


■J'S'^!^«''WV  "■^ 


so  far  valid 
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I  brought  ill 
lUte  which  it 
2^reeniuut  be 
to  a  suit  ill 
3ial  v\)vonant 

the  law  haj* 
oil  Law  h\) 
L).  gave  thv 
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whether  on 

the  siibject- 
itself  to  be 

1  the  nature 
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.,  16  Eq.  571 : 
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And  when  the  question  is  whether  an  agreement  con- 
taining an  arbitration  clause  is  or  is  not  determined,  that 
question  is  not  one  for  arbitration,  since  the  arbitration 
clause  itself  must  stand  or  fall  with  the  whole  agree- 
ment ig). 

^.Vrtain  statutory  provisions  for  the  reference  to  arbitra-  Special 
lion  oi  iuternal  disputes  in  friendly  and  building  societies  arb^tratwn 
:\ave  been  decided  (after  some  conflict)  to  be   compulsory  clauses. 
and  to  exclude  the  ordiuuvy  Jurisdiction  of  the  Courts  (h). 
W^  Hail\V£^,V  C\nu\»!U\\»'s   Arbitration  Act,   lcSo9,   is   also 
compulsory  [i). 

Moreover  parties  may   if  tin^y  choose  make  arbitration  Agiee- 
a  condition  precedent   to  all)    rlglit   arising  at  all,  and  in  parties 
that  case  tho  fMl'Mgoilig  I'llli'H  Hie  iuapplicabU;  :  as  where  "?*y"**'^® 
the  contract  is  to  pay  such  an  amoiiu^  ifs  shall  be  deter-  action 
mined  by  arbitration  or  fouu<)  l\m'    iljf    iiiw  OHrtificato  ()f  a  ^.^f j'^^tJa- 
particular  person  {k).     Whether  tliJH  Jh  Ui  UlUii  I/||h  lUtUtvtwA,,  tion. 
or  it  is  an  ab.solute  contract  to  pay  in  the  first  j/jstance, 
with  a  collateral  yhiv\a\iljf  fotreference  in  case  of  difference 
as  to  the  amount,  is  a  questi<n)   of  construction  on  wliicli 
there  has  been  some  difference  of  opiiiiijn  in  recent  cases  (/). 


((/)  Per  .lames  L.J.  in  Llanelly 
Ry.  <l-  Dock  Co.  V.  L.  4,  A^.  W.  Ry. 
Vo.  (1873)  8  Ch.  at  p.  948. 

(/i)  Thompson  v.  Planet  IkntjU 
Buildiruj  Society  (1873)  15  Eq.  333  : 
Wright  V.  Monarch  Innstmv.nl 
Buiidiii!iSo,:iity(lHn)r)nb.  D.  Vm. 
46  L.  J.  Ch.  649  ;  Hack  v.  t.iiililoii 
Prinident  fhiihliinj  Societi/  (18H;{)  -23 
Ch.Div.  lO;),  .rJ  J..  J.  Oh.  Mi  :  J/ /////■ 
•  iliil  Ihnlilliiii  Society  v.  keiil l\8S4) 
y.\pp.  Ca.  :i(i(l,  l>-i  I,.  .1.  </.  H,  -M  . 
Not  HO  wbure  the  taul  rjiiesuiun  In 
whether  a  party  claiming  ayainst 
thf  HDcinty  ia  a  member  of  the 
sm:li:ty  at  all  :  Prentice  v.  London 
(1875)  L.  |l.  10  C.  P.  (179,  44  1.. 
.1.  C.  r.  'm.  H.ie  tlie  IJuilding 
Societies  Act,  1884,  47  &  48  Viet. 
0.  41,  rtnd  UViiterd  Suburban,  JL-c. 
(i.   \   Miului  (\m\)  17  il  1».  Dlv. 


609. 


(/■)  Walfiinl  ./•  tiidnKliiiiwniili  ffji. 


Uo.y.L  dJ^  ly  by.  a 

|/}(j    '^((1,  88  /..  I  1%    4 

(/f 

ileh 


(/I  mcofi  V.  Avert/  (ISofi 


Oil.  V.  A.  4.' A.  11,  Hy  Vu.  (im^jj  s 

ISofi  6;  6 
,  ■    J.   Ex.    J 
which  does  not  overrule  tpe  /.Jtmer 


WfL 

Averij  (I^ofi  6;  fi  it 

h  l).   811,  2r>  p.  J.  ^x.  inM; 


general  law  on  the  subject,  .see  the 
Ti/iiuiueMts  of  Brett  J.  and  Kelly 
l!.H-  ill  Kx.  Ch.  hi  Eifimrth  v. 
Alnnijivon,  d-r.  SoCfily  iiSf^k)  } 
Q  li.  h.  .'.63  ;  Scott  V.  (.'nrporaUou 
of  LirtriiDol  (1868)  3  De  (i.  &  J. 
334,  -IS  L.  .1.  Ch.  23»j.  Cp.  CMns 
V.  Locke  (1879)  (.1.  (J.)  4  App.  Ca. 
6;  4,  689,  48  L.J.  P.  (,'.68. 

(/)  Elliott  V.  Jioyal  Lxchani/e  A»- 
aurance  Co.  (1867)  L.  K.  2  Ex.  237, 
36  L  J.  Kx.  129  ;  Dawson  v.  htz 
IferalU  (1876)  1  Kx.  Div.  267,reAg.  a. 
c.  li.  R.  »  Ex.  7,  45  L.  J.  Ex.  893. 
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Mainte-  We  now    come   to  a  class    of  transactions    which   are 

cham-*"*     specially  discouraged,  as  tending  to  pervert  the  due  cuuist- 
P«rty.        of  justice  in  civil  suits. 

These  are  the  dealings  which  are  held  void  asauiountino 
to  or  being  in  the  nature  of  champerty  or  maintenance. 
The  principle  of  the  law  on  this  head  has  been  defined  tu 
be  "  that  no  encouragement  should  be  given  to  litigatiuu 
by  the  introduction  of  parties  to  enforce  those  rights 
which  others  are  not  disposed  to  enforce  "  (in).  Main- 
tenance is  properly  a  general  term  of  which  chuin|Mrty  is  a 
species.  Their  most  usual  meanings  (together  witli  certiun 
additions  and  distinctions  now  obsolete)  are  thus  ^hcu 
by  Coke  : — 

"First,  to  maintain  to  have  part  of  the  land  or  aiiythiii!/ 
out  of  the  land  or  part  of  the  debt,  or  any  other  thing  in  plea 
or  suit;  and  this  is  called  cainb'ip(trt'ia  [c/kiiii/kuI,  nimm 
partitio],  champertie." 

The  second  is  "  when  one  maintaineth  the  one  side 
without  having  any  part  of  the  thing  in  plea  or  suit"  (h). 
Champerty  may  accordingly  be  described  as  "maintenance 
aggravated  by  an  agreement  to  have  a  jjart  of  the  tlujig  in 
dispute  "  (o). 

Agreements  falling  distinctly  within  these  descriptions 
are  punishable  luider  certain  statutes  (p).  It  has  alwavs 
bet'u  considered,  however,  that  champerty  and  niaintenanee 
are  oft'ences  at  common  law,  and  that  the  statutes  unlv 
declare  the  common  law  with  additional  penalties  (r/). 

Whether  by  way  of  abundant  caution  or  fur  other 
reasons,  the  law  was  in  early  times  a])p]ied  or  at  any  rate 
asserted  with  extreme  and  almost  absurd  severity  (/•).    It 


Relation 
of  the 
statutes 
to  the 
commoa 


(7/1)  By  Lord  Abinger  in  Prosser 
V.  Edmmida  (ISS.'i)  1  Y.  &  C.  Ex. 
481,  497. 

(n)  €■'.  Lit.  368  b.  Everv  cham- 
perty is  niaintenanee,  2  Ko.  Ab. 
119  k. 

(o)  Bovill,  arg.  in  f?priic  v.  Purler 
(1856)  7  E.  &  B.  58,  "26  L.  J.  Q. 
B.  6-t. 

(/))  3  Ed.  1   (Stat.  Westni.  1),  c. 


25  ;  13  Ed.  1  (Stat.  Westiii.  2),  c, 
49;  28  Ed.  1,  st.  1,  c.  11  ;  Statd^' 
Conspiratorihua,  temp,  incert ;  20 
Ed.  3,0.  4  ;1  Ric  2,  c.  4 ;  7  Ric.  2, 
c.  15  ;  and  32  H.  8,  c.  9,  of  which 
m«'re  presently. 

(7)  Ptch.n  V.  WaUoii  (1841)  8  JI. 
&  W.  691,  700;  2Ro.Ab.  114D, 

(r)  See  Bacon's  Abiidguitiit, 
Mainttnancf,  A.  (5.  250). 


^■;^^R9E5^wi^^~i»?p^.'''''«^  "■ 
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was  even  contended,  as  we  had  occasion  to  see  in  the  last  ^*^  *"  ^ 
chapter,  that  the  absolute  beneficial  assignment  of  a  policy  cf 
contract  was  bad  for  maintenance.  The  modem  cases,  how-  ^^^  ''*^* 
ever,  proceed  not  upon  the  letter  of  the  statutes  or  of  the 
definitions  given  by  early  writers,  but  upon  the  real  object 
and  policy  of  the  law,  which  is  to  repress  that  which 
Knight  Bruce  L.J.  spoke  of  as  "the  traffic  of  merchan- 
dising in  quarrels,  of  huckstering  in  litigious  discord," 
which  decent  people  hardly  require  legal  knowledge  to 
warn  them  from,  and  which  makes  the  business  and  profit 
iif  "breoflbates,  barretors,  counsel  whom  no  Inn  will  own, 
and  solicitors  estranged  from  every  roll "  (s).  On  the 
(ither  hand  the  Courts  have  not  deemed  themselves  bound 
to  permit  things  clearly  within  the  mischief  aimed  at  any 
more  than  to  forbid  things  clearly  without  it.  They  have 
ill  fact  taken  advantage  of  the  doctrine  that  the  statutes 
are  only  in  affirmance  of  the  common  law  to  treat  them 
as  giving  indications  rather  than  definitions ;  as  bearing 
witness  to  the  general  "policy  of  the  law"  but  not  exhausting 
(ir  restricting  it.  It  is  not  considered  necessary  to  decide 
that  a  particular  transaction  amounts  to  the  actual  offence 
of  champerty  or  maintenance  in  order  to  disallow  it  as  a 
gi'onnd  of  civil  rights  :  it  will  be  void  as  "  savouring  of 
maintenance"  if  it  clearly  tends  to  the  same  kind  of 
mischief. 

The  cases  are  somewhat  munerous,  and  various  in  their 
special  circumstances.  A  full  examination  of  thom  would 
lead  us  to  a  length  out  of  ]H'oportion  to  the  place  of  the 
subject  hero  (f).  Their  general  (effect,  however,  is  suf- 
ficiently clear.  Of  maintenance  pure  and  simple,  an  im- 
portant head  in  the  old  books,  there  are  very  few  modem 
examples  (a);  almost  all  the  decisions  illustrate  the  more 
special  rule  against  champerty,  namidy   that  "  a  bargain 


(s)  Rnimllv.  Spri/e  (18.')2)  1  D.  M. 
G.  at  pp.  6^0,  ti8(i. 

(0  For  an  account  of  the  decisions 
•«ee  LeakeB  Dlsjest,  730. 

(«)  One  is  Brndlaiir/h  v.  Newdegnte 
(18S3)  11  Q.  B.  U.  i;  .52  L.  J.  Q.  B. 

P. 


454.  More  lately  it  has  been  decided 
that  charity  is  excuse  enout^h  for 
inamtaining  a  ntrAng^r's  action  even 
without  rwasonable  uround.  HarrU 
V.  Ih'Ui'o  {188(i)  17  Q.  B.  Div.  604. 
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whereby  the  one  party  is  to  assist  the  other  in  recovering 
property,  and  is  to  share  in  the  proceeds  of  the  action,  is 
illegal"  (x).  On  this  head  the  rules  now  established  appear 
to  be  as  follows  : 


RuleB  aa  to 
cham- 
perty. 


(a)  An  agreement  to  advance  funds  or  supply  evidence 
with  or  without  professional  assistance  (or,  it  seems, 
professional  assistance  only)  (y)  for  the  recovery  of  property 
in  consideration  of  a  remuneration  contingent  on  success 
and  proportional  to  or  be  paid  out  of  the  property  re- 
covered is  void  (z). 

()8)  A  solicitor  cannot  purchase  the  subject-matter  of  a 
pending  suit  from  his  client  in  that  suit  (a) :  but  he  may 
take  a  security  upon  it  for  advances  already  made  and  costs 
already  due  in  the  suit  (b). 

(7)  Except  in  the  case  last  mentioned,  the  purchase  of 
property  the  title  to  which  is  disputed,  or  which  is  the  sub- 
ject of  a  pending  suit,  or  an  agreement  for  such  purchase, 
is  not  in  itself  unlawful  (c):  but  such  an  agreement  is 
unlawful  and  void  if  the  real  object  of  it  is  only  to  enable 
the  purchaser  to  maintain  the  suit  (d). 

We  proceed  to  deal  shortly  with  these  propositions  in 
order. 


(x)  Per  Blackburn  J.  Hutley  v. 
HutUy  (1873)  L.  R.  8  Q.  B.  112. 
Champtrty  is  apt  to  be  complicated 
with  undue  influence,  see  Jieunell  v. 
Sprye,  inf.,  ami  Janus  v.  Kerr  (1889) 
40  i:h.  L).  449. 

[y)  Per  Jes-el  M.R.  Re  Attorneys 
and  Solid  ors  Act  (1875)  1  Ch.  U. 
573,  44  L.  J,  Ch.  47,  where  the 
agreement  was  to  pay  the  solicitora 
In  the  event  of  succeBs  a  percentage 
of  the  property  recovered  ;  but  pro- 
bably the  real  meaning  of  it  was 
that  the  Bolicitors  should  find  the 
funds.  Op.  Orcll  v.  Levy  (1864)  16 
C.  B.  N.  a.  73,  and  Strange  v.  Bren- 
nan  (1846)  cited  p.  324,  below. 

(z)  Stanlci/  V.  Joum  1 1831 '  7  Bing. 
369;  RcyneJI  :.  Spry(  ,1852)  1  D.  M. 
G.  660,  21  J..  J.  Ch.  633  ;  Spnie  v. 
Porter  (1852)  7  E.  &  B.  58,  26  L.  J. 
Q.  B.   64;  llulhy  v.   Hutley  (1873) 


L.  R.  8  Q.  B.  112,  42  L.  J.  Q. 
B.  52. 

(a)  Wood  V.  Downes  (1811)  18  Ve8. 
120;  Simpson  v.  Lamb  (1857)  7  E.& 
B.  84,  20  L.  J.  Q.  B.  121. 

{h)  Anderson  v.  RadcUfl'c  (ISM) 
(Ex.  Ch.)  E.  B.  &  E.  806,  29  L  J. 
Q.  B.  128. 

(c)  Uuntei'  V.  Daniel  (1845)  4 
Ha.  420;  Kniqht  v.  Bowyer  {\m) 
2  DeG.  &  J.  421,  444,  27  L.  J.  Ch. 
521. 

(rf)  Prosser  v.  Edmonds  (1836)  1 
Y.  &  C.  Ex.  481;  Han-iw/tim  v. 
Long  (1833-4)  2  My.  &  K.  590;  Ik 
Iloghton  V.  Money  (1866)  2  Ch.  1(14; 
Seear\.  Lawson  '(1880)  15  Ch.  D. 
426,  49  L.  J.  Bk.  69,  where  ilie 
precise  extent  of  the  doctrine  is 
treated  aa  doubtful;  Gui/  v.  Churchill 
(1888)  40  Ch.  D.  481,  56  L.  J.  Ch, 
670. 


Ill 
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a.  This  rule  was  laid  down  in  very  clear  terms  by  Tihdal, 
C.  J.  in  Stanley  v.  Jones  (e),  which  seems  to  be  the  first  of 
the  modem  cases  at  law. 

"A  bargain  by  a  man  who  has  evidence  in  his  own  possession  respecting 
a  matter  in  dispute  between  third  persons  and  who  at  the  same  time  pro- 
feasefl  to  have  the  means  of  procuring  more  evidence,  to  purchase  from  one 
of  the  contending  paities,  at  the  price  of  the  evidence  which  he  so  possesses 
or  can  procure,  a  share  of  the  sum  of  money  « hich  shall  be  recovered  by 
means  of  the  production  of  that  very  evidence,  cannot  be  enforced  in  a 
Court  of  law." 


(a)  Agree- 
ment to 
furnish 
money  or 
evidence 
for  litiga- 
tion on 
terms  of 
sharing 
property 
recovered 
is  void. 


It  is  quite  immaterial  for  this  purpose  whether  any 
litigation  is  already  pending  or  not,  although  the  offence 
of  maintenance  is  properly  maintaining  an  existing  suit, 
not  procuring  one  to  be  commenced.  It  is  obvious  that 
the  mischief  is  even  greater  in  the  case  where  a  person  is 
instigated  by  the  promise  of  indemnity  in  the  event  of 
failure  to  undertake  litigation  which  otherwise  he  would 
have  not  thought  of.  If  a  person  who  is  in  actual  posses- 
sion of  certain  definite  evidences  of  title  proposes  to  deliver 
them  to  the  person  whose  title  they  support  on  the  terms 
of  having  a  certain  share  of  any  property  that  may  be 
recovered  by  means  of  these  evidences,  there  being  no  suit 
depending,  and  no  stipulation  for  the  commencement  of 
any,  this  is  not  unlawful;  for  litigation  is  not  necessarily 
contemplated  at  all,  and  in  any  case  there  is  no  provision 
for  maintaining  any  litigation  there  may  be  (/).  But  it  Verbal 
is  in  vain  to  put  the  agreement  in  such  a  form  if  these  ineffec- 
tornis  are  only  colourable  (<j),  and  the  real  agreement  is  '"*^ 
to  su|)ply  evidence  generally  for  the  maiiitenance  of  an 
intended  suit:  the  illegal  intention  may  be  shown,  and  the 
transaction  will  be  held  void  (h).  Still  less  can  the  law  be 
evaded  by  slight- r  variations  in  the  form  or  manner  of  the 
transaction :  for  instance,  an  agreement  between  solicitor  and 
client  that  the  solicitor  shall  advance  funds  for  carrying 


(e)  (1831)  7  Bing.  369,377. 
if)  Spn/i'  V.  Porter  (1866)  7  E.  & 
B.  58,  2(5  I..  J.  Q.  B.  64. 
ig)  As  a  uiattur  of  fact,  it  is  ditti- 


cult  to  suppose  that  they  could  ever 
be  othtrwise. 

(h)  i>pvye  v.  Porter  (1856)  7  E.  A 
B.  58,  26  L.  J.  Q.  B.  64. 

Y  2 
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on"  a  suit  to  recover  possession  of  an  estate,  and  in  the 
event  of  success  shall  receive  a  sum  above  his  regular  costs 
"according  to  the  interest  and  benefit"  acquired  by  the 
possession  of  the  estate,  is  as  much  void  as  a  bargain  for  a 
specific  part  of  the  property  (i).  So  where  a  solicitor 
was  to  have  a  percentage  of  the  fund  recovered  in  a  suit,  it 
was  held  to  be  not  the  less  champerty  because  he  was  not 
himself  (and  in  fact  could  not  be)  the  solicitor  in  the  suit, 
but  employed  another  (k). 

An  agreement  by  a  solicitor  with  a  client  simply  to 
charge  nothing  for  costs  in  a  particular  action  is  not 
champerty  (l). 


(/3)  Solici- 
tor in  suit 
cannot 
purchase 
Bubject- 
matter  of 
the  suit 
from  bis 
client. 
This  rule 
anoma- 
lous. 


)S.  This  rule  came  to  be  laid  down  in  a  somewhat  curious 
way.  In  Wood  v.  Downes  (m)  Lord  Eldon  set  aside  a  pur- 
chase by  a  solicitor  from  his  client  of  the  res  litigiosa, 
partly  on  the  ground  of  maintenance.  But  it  is  to  be 
noted  as  to  this  ground  that  the  agreement  for  sale  was 
in  substitution  for  a  previous  agreement  which  clearly 
amounted,  and  which  the  parties  had  discovered  to  amount, 
to  maintenance :  and  the  Court  appears  to  have  inferred 
as  a  fact  that  it  was  all  one  illegal  transaction,  and  the  sale 
merely  colourable  (n).  The  other  ground,  which  alone 
would  have  been  enough,  was  the  presumption  of  undue 
influence  in  such  a  transaction,  arising  from  the  fiduciary 
relation  of  solicitor  and  client  (of  which  we  shall  speak  in 
a  subsequent  chapter).  The  Court  of  Queen's  Bench, 
however,    in    Simpson  v.    Lamb  (o)   followed    Wood  v. 


(i)  Eark  V.  ffopwood  (1861)  9  C. 
B.  N.  S  666,  30  L.  J.  C.  P.  217. 

(fc)  Strange  v.  Brennan  (1846)  15 
Sim.  346,  2  C.  P.  Cooper  (temp. 
Cottenham)  1,  15  L.  J.  Ch.  389. 
The  agreement  wa»  made  with  a 
solicitor  in  Ireland,  not  being  a 
solicitor  of  the  English  Court  of 
Chancery,  and  the  fund  to  be  re- 
covered was  in  England. 

(/)  Jennings  v.  Johnson  (1873)  L, 
R.  8  C.  P.  425. 

(m)  (1811)  18  Ves.  120. 


(n)  Cp.  Sprye  v.  Pwter,  su^rn.  In 
Wood  V,  Downes  the  parties  do  not 
seem  to  have  even  kept  the  original 
and  real  agreement  off  the  face  of 
the  transaction  in  its  ultimate  shape, 
See  p.  123.  It  is  to  be  regretted 
that  the  reporter  did  not  preserve 
the  full  statement  of  the  facts  (p. 
122)  with  which  the  judgment 
opened. 

(o)  (1857)  7  E.  &  B.  84,  20  L  J. 
Q.  B.  121. 


PURCHASE  OF  THINGS  IN   LITIGATION. 

Dovjnes,  as  having  laid  down  as  a  matter  of  the  "  policy 
of  the  law,"  the  positive  rule  above  stated.  In  Anderson' 
V.  Kadclife  (p),  unanimous  judgments  in  both  the  Q.  B.  and 
the  Ex.  Ch.  added  the  qualification  that  a  conveyance  by 
way  of  security  for  past  expenses  is  nevertheless  good. 
The  Court  of  Exchequer  Chamber  showed  a  decided 
ophiion  that  Simpson  v.  Lamb  had  gone  too  far,  but 
without  positively  disapproving  it.  In  Knight  v.  Bowyer, 
again,  Turner,  L.  J.  said  "  I  am  aware  of  no  rule  of  law 
which  prevents  an  attorney  from  purchasing  what  anybody 
else  is  at  liberty  to  purchase,  subject,  of  course,  if  he  pur- 
chases from  a  client,  to  the  consequences  of  that  rela- 
tion "  {q).  But  the  case  before  the  Court  was  not  the 
purchase  by  a  solicitor  from  his  client  of  the  subject- 
matter  of  a  suit  in  which  Jte  was  solicitor ;  Simpson  v. 
Lamb,  therefore,  was  only  treated  as  distinguishable  (q). 
The  case  must  at  present  be  considered  a  subsisting 
authority,  but  anomalous  and  not  likely  to  be  at  all 
extended  (r). 


7.  As  to  the  purchase  of  things  in  litigation  in  general, 
the  authorities  cannot  all  be  reconciled  in  detail.  But  the 
distinction  which  runs  through  them  all  is  to  this  effect. 
The  question  in  every  case  is  whether  the  real  object  be 
to  acquire  an  interest  in  property  for  the  purchaser,  or 
merely  to  speculate  in  litigation  on  the  account  either  of 
the  vendor  and  purchaser  jointly  or  of  the  purchaser  alone. 
It  is  not  unlawful  bo  purchase  an  interest  in  property 
though  adverse  claims  exist  which  make  litigation  neces- 
sary for  realizing  that  interest:  but  it  is  unlawful  to  pur- 
chase an  interest  merely  for  the  purpose  of  litigation.  In 
other  woixls,  the  sale  of  an  interest  to  which  a  right  to  huo 


3^5 


(7)  Pur- 
chase  of 
subject* 
matter  of 
litigation 
not  in 
itself  un- 
lawful. 


lilf 


But  is  un- 
lawful if 
the  real 


ip)  (1858)  E.  B.  &  E.  806,  28  L. 
J.  Ki.  B.  32,  29  ih  128. 
(q)  (1858)  2  l)e  G.  &  J.  at  p.  445. 


(r)  Cp.  however  the  Austrian  Civil 
Code,  which  makes  such  agreements 
void  (§  879), 
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intention    is  incident  is  good  (s) ;  but  the  sale  of  a  mere  right  to  sue 

Acquire  a     IS  bad  (t). 

mere  right  ^  man  who  has  conveyed  property  by  a  deed  voidable 
m  equity  retains  an  interest  not  only  transmissible  by 
descent  or  devise,  but  disposable  inter  vivos,  without  such 
disposition  being  champ':>rty.  But  "  the  right  to  complain 
of  a  fraud  is  not  a  marketable  commodity,"  and  an  agree- 
ment whose  real  object  is  the  acquisition  of  such  a  right 
cannot  be  enforced  (it).  In  like  manner,  a  creditor  of  a 
company  may  well  assign  his  debt,  but  he  cannot  sell  as 
incident  to  it  the  right  to  proceed  with  a  winding-up 
petition  (x). 

The  payment  of  the  price  being  made  contingent  on  the 
recovery  of  the  property  is  probably  under  any  circum- 
stances a  sufficient,  but  is  by  no  means  a  necessary,  condi- 
tion of  the  Court  being  satisfied  that  the  real  object  is  to 
traffic  in  litigation.  If  the  purchase  is  made  while  a  suit 
is  actually  pending,  the  circumstance  of  the  purchaser  in- 
demnifying the  vendor  against  costs  may  be  material,  but 
is  not  alone  enough  to  show  that  the  bargain  is  in  truth 
for  maintenance  (y).  But  the  only  view  which  on  the 
whole  seems  tenable  is  that  it  is  a  question  of  the  real 
intention  to  be  collected  from  the  facts  of  each  case,  for 
arriving  at  which  few  or  no  positive  rules  can  be  laid 
down. 


(»)  Dickinson  v.  Burrell  (1866)  1 
Bq.  337,  342,  35  L.  J.  Ch.  371. 

\t)  lb.;  Prosser  v.  Edmonds  (1835) 
1  Y.  &  0.  Ex.  481  (the  main  part  of 
Lord  Abinger's  judgment  is  extrac- 
ted in  a  note  to  Story,  Eq.  Jur.  § 
lOiOh).  Dist.  Ouy  v,  Churchill 
(1888)  40  Ch.  D,  481,  56  L.  J.  Ch. 
670 ;  bankrupt's  right  of  action 
assigned  by  the  trustee  to  one 
creditor  (in  fact  aoting  for  himself 
and  others),  who  was  to  keep  three- 
fourths  of  the  proceeds  ;  held  justi- 
fiable as  a  beneficial  arrangement 
for  the  creditors. 

(«)  Prosser  V.Edmonds;  J)e Hogh- 
ton  V.  Money  (1866)  2  Ch.  164,  169 
Cp.  HUl  V.  Boyle  (1867)  4  Eq.  260, 


and  qu.  whether  the  right  to  cut 
down  an  absolute  conveyance  to  a 
mortgage  be  saleable  :  Seear  v. 
Lawson  (1880)  15  Ch.  Div.  426,  49 
L.  J.  Bk.  69. 

(x)  Pat-is  Skating  Rink  Co.  (1877) 
5  Ch.  Div.  959. 

(y)  Harrington  v.  Long  (18334) 
2  M.  &  K.  590,  as  corrected  by 
Knight  v.  Boivyer,  supra,  and  see 
Hunter  v.  Dantel  (1845)  4  Ha.  at  p. 
430.  But  the  true  ground  of  the 
case  seems  the  same  as  in  Prosser  v. 
Ednumds  and  De  Hoghton  v.  Money, 
namely,  that  the  real  object  was  to 
give  the  purchaser  a  locus  standi  to 
set  aside  a  deed  for  fraud. 
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There  is  no  champerty  in  an  agreement  to  enable  the 

bond  fide  purchaser  of  an  estate  to  recover  for  rent  due  or 

injuries  done  to  it  previously  to  the  purchase  (z). 

It  has  been  decided  in  several  modern  cases  that  the  Purchaae 
,  /•     1  •  i>       J.-L  p   •       of  shares 

purchase  oi  shares  m  a  company  tor  the  purpose  oi  m-  jn  ooni- 

stituting  a  suit  at  one's  own  risk  to  restrain  the  governing  P*"y  Y*'*» 

body  of  the  company  from  acts  unwarranted  by  its  con-  to  sue 

stitution  cannot  be  i  npeached  as  savouring  of  mainte-  '^^ijqJ 

nance  (a).    It  is  worth  while  to  note  that  it  was  recognized  tors 

as  long  ago  as  21  Ed.  III.,  that  a  purchase  of  property  pend-  j^k  not 

ing  a  suit  affecting  the  title  to  it  is  not  of  itself  champerty :  •»"*>■ 

"  If  pending  a  real  action  a  stranger  purchases  the  land  of 

tenant  in  fee  for  good  consideration  and  not  to  maintain 

the  plea,  this  is  no  champerty  "  (6). 

The  statute  32  H.  VIII.,  c.  9,  "  Against  maintenance  and  Stat.  32 

•  •  •  •         H    VIII 

embracery,  buymg  of  titles,  &c.,"  deserves  special  mention.  ^  g        '* 
After  reciting  the  mischiefs  of  "  maintenance  embracery  None  shall 
champerty  subornation  of  witnesses  sinister  labour  buying  or  bargain 
of  titles  and   pretensed  rights  of  persons  not   being  in  ^°'^J^^ 
possession,"  and  confirming  all  existing  statutes  against  lands 
maintenance,  it  enacts  that :  seller"  hath 

"No  person  or  persons,  of   what  estate  degree   or  condition  so  ever    ®*°     . 
r  t-  t  a  possession 

he  or  they  be,  shall  from   henceforth  bargain   buy  or  sell,   or  by  any  qj  taken 
ways  or  means  obtain  get  or  have,  any  pretensed  rights   or  titles,  or  the  profits 
take  promise    grant  or   covenant  to    have   any  right   or   title   of    any  ^^^  o°® 
person  or  persons   in  or  to   any  manors  lands   tenements   or   heredita-  y^^^' 
mentfl,  but  if   such  person  or  persons  which  shall  so  bargain   sell  give 
grant  covenant    or    promise  the    same    their    antecessors    or    they    by 
whom  he  or  they  claim  the  same  have   been  in  possession  of  the  same 
or  of  the  reversion  or   remainder  thereof  or  taken  the  rents  or  profits 
thereof  by  the  space  of  one  whole  year  next  before  the  said   bargain 
covenant  grant  or  promise  made." 

The  penalty  is  forfeiture  of  the  whole  value  of  the  lands  Penalty 
(s.  2),  saving  the  right  of  persons  in  lawful  possession  to  saving, 
buy  in  adverse  claims  (s.  4).     There  is  no  express  saving 


(:)  Per  Cur.  (Ex.  Ch.)  Wiliams 
V.  Fmheroe  (1829)  5  Bing.  309,  314. 

(a)  See  Bloxam,  v.  Melrop.  liy.  Co. 
(1868)  3  Ch.  at  p.  353. 

(6)  2Ro.  Ab.  113B.;  Y.  R  21  K 


III.,  10,  pi.  33  [cited  as  52  in  RoUe] ; 
but  ia  50  Ass.  323,  pi.  3,  the  general 
opiaion  of  the  St-rjeants  is  contra. 
Cp.  4  K  nt,  Comm.  449. 


;  si, 
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of  grants  or  leases  by  persons  in  actual  possession  who  have 

been  so  for  less  than  a  year :  but  either  the  condition  us  to 

time  applies  only  to  receipt  of  rents  or  prohts  without 

actual  posst^osion,  or  at  all  events  the  intention  not  to  touch 

the  acts  of  owners  in  possession  is  obvious  (c). 

DealiDgs         This,  like  the  other  statutes  against  maintenance  aud 

bold  ,  ,  ,        . 

within  the  champerty,  is  said  to  be  m   affirmance  of  the   common 

^^"'^'  law  (c).  It  "  is  formed  on  the  view  that  possession  should 
ment  to  remain  undisturbed.  Dealings  with  property  by  a  person 
and  divide  ^^^^  ^^  possession  tend  to  disturb  the  actual  possessioji  to 
property,  the  injury  of  the  public  at  large  "  (d).  It  is  immaterial 
whether  the  vendor  out  of  possession  has  in  truth  a  good 
title  or  not  (c).  An  agreement  between  two  persons  out  of 
possession  of  lands,  and  both  claiming  title  in  them,  to 
recover  and  share  the  lands,  is  contrary  to  the  policy  of 
this  statute,  if  not  champerty  at  common  law ;  therefore 
where  co-plaintiffs  had  in  fact  conflicting  interests,  aud  it 
was  sought  to  avoid  the  resulting  difficulty  as  to  the  frame 
of  the  suit  by  stating  an  agreement  to  divide  the  property 
in  suit  between  them,  this  device  (which  now  would  in  any 
case  be  disallowed  on  more  general  grounds)  (e)  was  un- 
availing ;  for  such  an  agreement,  had  it  really  existed, 
would  have  been  unlawful,  and  would  have  subjected  the 
parties  to  the  penalties  of  the  statute  (/). 

Where  after  the  death  of  a  lessee  a  stranger  had  entered, 
and  remained  many  years  in  possession,  a  sale  of  the  term 
by  the  administrator  of  the  lessee  was  held  void  as  contrary 


Sale  of 
t  ]rm  by 
admiaiB- 
trator  oat 


(c)  By  Mountague  C.J.  Partrulfj/e 
V.  Stranje,  Pljwd.  83,  cited  ia  Dje 
d.  WUliami  v.  Evans  (1845)  1  C. 
B.  717  ;  ib.  89,  14  L.  J.  C.  P.  237. 
See  further  Jenkins  v.  Jones  (1832) 
9  Q.  B.  Div.  128,  61  I .  J.  Q.  B. 
433,  ai  tj  the  meauing  of  "pre- 
tensed  rights  "  and  the  limited  ap- 
plication of  the  statute  at  the 
present  time.  A  right  or  title  which 
is  g.'antable  under  8  &  9  Vict.  o. 
106,  is  not  now  "  pretensed  "  merely 
because  the  grantor  has  never  been 
in  possbssion.      To  enforce  a  forfei- 


ture uader  the  stktite  tae  plkiiititf 
rau4t  shoAT  that  the  purotiawrkae* 
the  title  to  bi  "protjin.-d": 
Kentcdy  v,  Lydl.  (1885)  15  Q,  B, 
D.  491. 

(d)  Per  Lord  Eedesd  ile,  Cholmon- 
dtlcy  V.  Clinton  (1821)  4  J3ligh,  at 
p.  75. 

(«)  See  Coike  v.  Cooke  (1864)  4  D, 
J.  8.  704;  Pryse  v.  Prt/se  (1872)  U< 
Eq.  86,  42  L.  J.  Ch.  253. 

(/)  Cholmonddejf  v.  CliiUon{im) 
4  Biigh,  1,  43,  81,  per  Jiord  Eldod 
and  Lord  liede:idale. 
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to  the  statute,  although  in  terms  it  only  forbids   sales  of  of  pos- 
pretended  rights,  &;c.,  under  penalties,  without  expressly  *®^"^"' 
making  them  void  ((/).     But  the  sale  of  a  contingent  right 
or  a  mere  expectancy,  not  being  in  the  Jiature  of  a  claim  nccus  sale 
adverse  to  any  existing  possession,  is  not  forbidden,     The  jf  ."f  " 
sale  of  a  man's  possible  interest  as  the  devisee  of  a  living  expec- 
owuer,  on  the  terms  that  he  shall  return  the  purchase-  '*°*'^' 
money  if  he  does  not  become  the  devisee,  is  not  bad  either 
at  cohimon  law  as  creating  an  unlawful  interest  in  the 
present  owner's  death,  or  as  a  bargain  for  a  pretended  title 
under  the  statute  (h). 


Proceedings  in  lunacy  seem  not  to  be  within  the  general  Proceed- 
rules  as  to  champerty,  as  they  are  not  analogous  to  ordinary  lunacy  n..t 
litigation,  and  their  object  is  the  protection  of  the  person  witiiin  thj 
and  property   of  ihe   lunatic,   which   is   in   itself  to   be  against 
encouraged ;  and  "  this  object  would  in  many  cases  be  im-  '^^^■ 
peded  rather  than  promoted  by  holding  that  all  agree- 
ments relative   to   the   costs  of  the   proceedings  or  the 
ultimate  division  of  the  property  were  void  "  (i). 


As  to  maintenance  in  general,  maintenance  in  the  strict  M^nte- 
aud  proper  sense  is  understood  to  mean  only  the  mainte-  general" 
nance  of  an  existing  snit,  not  procuring  the  commencement 


V 


(jf)  Doe  d,  Williams  v.  Evans 
(1845)  C.  B.  717,  11  L.  J.  C.  P. 
237.  Op.  abore  as  to  the  contitruc- 
tion  of  prohibitory  statates  in 
general,  p.  282. 

(A)  Vooic  V.  Field  (1850)  lo  g.  B. 
460,  19  L.  J.  Q.  B,  441.  By  the 
civil  law,  however,  such  contr.'.3t8 
are  regarded  ai  contra  bonos  inwa. 
"  Uuiusmodi  pactiones  odiosae  vi- 
dentur  et  plenae  tristissimi  et  peii- 
culosi  eventus,"  we  rejd  in  a 
rescript  of  Jmtinian  on  an  agree- 
ment between  expectant  co-heirs  as 
tc  the  disposal  of  the  inheritance. 
The  reHcript  goes  on,  quite  in  the 
ipirit  of  our  own  statute,  to  forbid 
in  general  terms  all  dealiueis  "in 
alioiuB  ruuuH  contra  domiui  volun- 


titem  •  (0.  2.  3.  de  paclis,  .30).  By 
the  French  Civil  Code,  art.  1600 
(followed  by  the  Italian  Code,  art. 
1460).  "  On  ne  pent  vendre  la  suc- 
cession d'une  personne  vivante, 
nwme  de  son  consentemeni : "  cp.  791, 
1130.  The  Austrian  Code  (§  G79) 
also  expressly  forbids  the  alienation 
of  an  expected  inheritance  or  legacy. 
In  Roman  law  the  rule  that  the  in* 
heritance  of  a  living  person  could 
uot  be  sold  is  put  only  on  the  tech  - 
nical  ground  "  quia  in  rerum  natura 
non  sit  quod  venierit  "  (D.  18.  4.  de 
hered.  vel  aotione  vendita,  1,  and 
Bee  eod.  tit.  7-11). 

(i)  Perste  v.  Persse  (1840)  7  01   k 
F.  279,  316,  pel  Lord  Coaeuham. 


L 
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of  a  new  one.  But  the  distinction  is  in  practice  immaterial 
even  in  the  criminal  law  (k).  It  is  of  more  importance  that 
a  transaction  cannot  be  void  for  champerty  or  maintenance 
unless  it  be  "  something  against  good  policy  and  justice 
something  tending  to  promote  unnecessary  litigation, 
something  that  in  a  lein^cl  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive  in  the  same  sense  is 
necessary  "'  (l).  Therefore,  for  example,  a  transaction  can- 
not be  bad  for  maintenance  whose  object  is  to  enable  a 
principal  or  other  person  really  interested  to  assert  his 
rights  in  his  own  name  (l).  Nor  is  it  maintenance  for 
several  persons  to  agree  to  defend  a  suit  in  the  result  oi 
which  they  have,  or  reasonably  bolio^'e  they  have,  a  com- 
mon interest  (m).  But  a  bargain  to  have  a  share  of  pro- 
perty to  be  recovered  in  a  suit  in  consideration  of  maintain- 
ing the  suit  by  the  supply  of  money  and  evidence  is  not 
saved  from  being  champerty  by  the  party's  having  a  mere 
collateral  interest  in  the  result  of  the  suit  (n).  Where  a 
person  sues  for  a  statutory  penalty  as  a  common  informer, 
it  is  maintenance  to  indemnify  him  against  costs  (o). 
Certain  Lineal  kinship  in  the  first  degree  or  apparent  heirship, 

'^'f°'"..  and  to  a  certain  extent,  it  seems,  any  degree  of  kindred  or 
mainte-  affinity,  or  the  relation  of  master  and  servant,  may  justify 
n^cham-  ^^  whicii  aT  between  strangers  would  be  maintenance: 
perty-        but  blood  relationship  will  not  justify  champerty  (j9). 


{k)  See  Wood  v.  Downei  (1811)  18 
Yes.  at  p.  125. 

(l)  Fischer  v.  KamcUa  Naicker 
(1860)  8  Moo.  Ind.  App.  170,  187. 
This  la  not  necesaarily  applicable  in 
England,  boing  said  with  reference 
to  the  law  of  British  India,  where 
the  English  laws  against  mainte 
nance  and  champerty  are  not  speci- 
fically in  force  :  see  Ram  Cooniar 
Coondoo  V.  Chunder  Canto  Mookerjee 
(1876)  2  App.  Ca.  186,  ?07-9.  But 
it  fairly  represents  the  principles  on 
which  English  judges  have  acted  in 
the  modem  cases.  The  result  of  the 
Icdian  case  last  mentioned  seems  to 
be  that  in  British  India  the  Courts 


are  free  to  adopt  the  doctrine  uf 
champerty,  so  far  as  they  think  it 
reasonable,  as  part  of  the  general 
judicial  scheme  of  public  policy. 

(m)  Pitidon  V.  Parker  (1843)  11 
M.  &  W.  675,  12  L.  J.  Ex.  4i4. 
Cp.  2  Ro.  Ab.  115  G. 

(n)  Hvahy  v.  HutUy  (1873)  L  11. 
8  Q.  B.  112,  42  L.  J.  Q.  B.  52.  But 
the  interest  of  'a  bankrupt's  creditors 
is  more  than  "collateral":  (luy  v. 
ChurchiU  (1888)  40  Ch.  D.  481,  50 
L.  J.  Ch.  670. 

(o)  Bradlaugh  v.  NetodegaU(Wi) 
11  Q.  B.  D,  1,  52  L.  J.  Q.  li.  454. 

(p)  Ilutley  V.  Ilutley,  sup.  See  2 
Uo.  Ab.  115-116. 
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c.  As  to  matters  touching  legal  (and  possibly  moral)  c  Public 
duties  of  individuals  in  the   performance  of  which   the  to  legal 
public  have  an  interest.  f^^^^°^ 

duals. 

Certain  kinds  of  agreements  are  or  have  been  considered 
unlawful  and  void  as  providing  for  or  tending  to  the  omis- 
sion of  duties  which  are  indeed  duties  towards  individuals, 
but  such  that  their  performance  is  of  public  importance. 
To  this  head  must  be  referred  the  rule  of  law  that  a  father  Agreo- 
cannot  by  contract  deprive  himself  of  the  right  to  the  to  custody 
custody  of  his  children  (q)  or  of  his  discretion  as  to  their  °?  e<^^c»- 
education.     He  "cannot  bind  himself  conclusively  by  con-  children. 
tract  to  exercise  in  all  events  in  a  particular  way  rights 
which  the  law  gives  him  for  the  benefit  of  his  children  and 
uot  for  his  own."     And  an  agreement  to  that  effect — such 
as  au  agreement  made  before  marriage  between  a  husband 
and  wife  of  different  religions  that  boys  shall  be  educated 
in  the  religion  of  the  father,  and  girls  in  the  religion  of  the 
mother — cannot  be  enforced  as  a  contract  ()•). 

After  the  father's  death  the  Court  has  a  certain  discre- 
tion. The  children  are  indeed  to  be  brought  up  in  his 
religion,  unless  it  is  distinctly  shown  by  special  circum- 
stances that  it  would  be  contrary  to  the  infant's  benefit  (s). 
When  such  circumstances  are  in  question,  however,  the 
Court  may  inquire  "whether  the  father  has  so  acted  that 
he  ought  to  be  held  to  have  waived  or  abandoned  his  right 
to  have  his  children  educated  in  his  own  religion  "  ;  and  in 
determining  this  the  existence  of  such  an  agreement  as 
above  mentioned  is  material  (t).  The  father's  conduct  in 
giving  up  the  maintenance,  control,  or  education  of  his 
children  to  others  may  not  only  leave  the  Court  free  to 
make  after  his  death  such  provision  rs  seems  in  itself  best; 


(9)  Re  Andrewt  (1873)  L.  R.  8  Q. 
B.  153,  sub  mm.  Re  Edwards,  42  L. 
J.  Q.  B.  99,  and  authorities  there 
collected. 

(r)  Andrews  v.  5i»ft  (1873)  8  Oh. 


622,  636. 

(<)  Uavok»uK>Hk  V.  Uawksworth 
(1871)  6  Ch.  539,  40  L.  J.  Ch.  534. 

(<)  Andrews  v.  SM  (1873)  8  Ch. 
at  p.  637. 
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it  may  preclude  him  even  from  asserting  his  rights  in  his 
lifetime  (u). 
lu  8f  para-       Clauses  in  separation  deeds  or  agreements  for  separatiuu 

tion  UceJs.  .  1  •     1       1         f     1  •  1  ' 

purporting  to  bmd  the  lather  to  give  up  the  general 
custody  of  his  children  or  some  of  them,  have  for  the  like 
reasons  been  held  void;  and  specific  performance  of  au 
agreement  to  execute  a  separation  deed  containing  such 
clauses  has  been  refused  (x).  In  one  case,  however,  such  a 
contract  can  be  enforced;  namely,  where  there  has  been 
such  misconduct  on  the  father's  part  that  the  Court  would 
have  interfered  to  take  the  custody  of  the  children  from 
him  in  the  exercise  of  the  appropriate  jurisdiction  and  ou 
grounds  independent  of  contract.  The  general  rule  is  onlv 
that  the  custody  of  children  cannot  be  made  a  mere  matter 
of  bargain,  not  that  the  husband  can  in  no  circumstances 
bind  himself  not  to  set  up  his  paternal  rights  (y). 

The  law  on  this  point  is  now  modified  by  the  Act  3G 
Vict.  c.  12,  which  enacts  (s.  2)  that 

"  No  agreement  contained  in  any  separation  deed  between  the  father 
and  mother  of  an  infant  or  infantj  shall  be  held  to  be  invalid  by  reason 
only  of  its  providing  that  the  father  of  such  infant  or  infants  shall  give 
up  the  custody  on  control  thereof  to  the  mother  :  Provided  always,  that 
no  Court  shall  enforce  any  such  agreement  if  the  Couri  shall  be  of 
opinion  that  it  will  not  be  for  the  benefit  of  the  infant  or  infants  to  give 
effect  thereto." 

This  Act  does  not  enable  a  father  to  delegate  his  general 
rights  and  powers  as  regards  his  infant  children  (z). 

On  this  The  objections  formerly  entertained  (as  we  have  seeu) 

^'''t "th  ^°  ^^^^  against  separation  deeds  in  general,  and  afterwards 
doctrines    down  to  quite  recent  times  against  giving  full  etibct  to 


36  Vict,  c, 
12,  8.  2. 


(u)  Lyons  v.  BUnkin  (1820-1) 
Jac.  245,  255,  263. 

{x)  VansiUaHv.  VamUtart  (1658) 
2  De  G.  &  J.  249,  259, 27  L.  J.  Ch. 
222.  As  to  the  validity  of  parlial 
restiiotions  of  the  husband's  ri^ht, 
Hamil'^n  v.  Hector  (1871)   6  Ch. 


701,  13  Eq.  511,  40  L.  J.  Ch.  m. 

(y)  Swift  V.  Swift  (1865)  4  D.  F. 
J.  710,  714,  34  L.  J.  Ch.  209,  394, 
and  see  the  remarks  in  6  Cb.  705, 
13  El.  520. 

(2)  Re  Betant  (1879)  11  Ch.  Div. 
508,  518,  48  L.  J.  Ch.  497. 
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them  in  Courts  of  equity,  were  based  in  part  upon  the 
same  s"H  of  grounds  :  and  so  are  the  reasons  for  which 
ag'-eements  pioviding  for  a  future  separation  have  always 
been  held  invalid.  For  not  the  parties  alone,  but  society 
at  large  is  interested  in  the  observance  of  the  duties  inci- 
dent to  the  marriage  contract,  as  a  matter  of  public 
example  and  general  welfare. 

Considerations  of  the  same  kind  enter  into  the  policy 
of  the  law  with  respect  to  the  sale  of  offices,  also  spoken  of 
above.  Such  transactions  clearly  involve  the  abandonment 
or  evasion  of  distinct  legal  duties. 

On  similar  grounds,  again,  seamen's  wages,  or  any 
remuneration  in  lieu  of  such  wages,  cannot  be  the  subject 
of  insurance  at  common  law  (a).  The  reason  of  this  is 
said  to  be  "  that  if  the  title  to  wages  did  not  depend  upon 
the  earning  of  freight  by  the  performance  of  the  voyage, 
seamen  would  want  one  great  stimulus  to  exertion  in  times 
of  difficulty  and  danger  "  (b).  This  reason,  however,  is 
removed  in  England  by  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104,  s.  183),  which  makes  the  right  to 
wages  independent  of  freight  being  earned.  The  question 
has  not  yet  presented  itself  for  decision  whether  the  rule 
founded  upon  it  is  to  be  considered  as  removed  also. 


It  has  never  been  decided,  but  it  seems  highly  probable,  Agree- 


and  as  to 
rale  of 
offipes. 


Insurance 
of  dea- 
men'H 
wagen. 


that  agreements  are  void  which  directly  tend  to  discourage  againet 
the  performance  of  social  and  moral  duties.     Such  would  ^°*i**' 
be  a  covenant  by  a  landowner  to  let  all  his  cultivable  land 
lie  waste,  or  a  clause  in  a  charter-party  prohibiting  devia- 
tion even  to  save  life  (c). 


D.  As  to  agreements  unduly    limiting  the  freedom  of  d.  Public 

policy  as 
to  freedom 

it  is  considered  that  »(  ^^^^' 
the  choice   arid    free  action  of  individuals   should  be  as  action. 


individual  action. 
There  are  certain  points  in  which 


(a)  Wekter  v.  De  I'astet  (1797)  7 
T.  R.  157. 
(6)  Kent,  Comm.  3.  269. 


(c)  Per  Cockburn  C..T.  6  C.  P.  D. 
at  p.  305. 
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unfettered  as  possible.  As  a  rule  a  man  may  bind  him- 
self to  do  or  omit,  or  procure  another  to  do  or  omit 
anything  which  the  law  does  not  forbid  to  be  done  or 
left  undone.  The  matters  as  to  which  this  power  is  specially 
limited  on  grounds  of  general  convenience  are  : — 

(a)  Marriage. 

O)  Testamentary  dispositions. 

(7)  Trade. 


(a)  Mar- 
riage. 
"  Mar- 
riage 
brokage  " 
agree- 
ments 
void. 


Agree- 
ment in 
general 
reatraint 


(a)  Marriage  is  a  thing  in  itself  encouraged  by  the  law  • 
the  marriage  contract  is  moreover  that  which  of  all  others 
should  be  the  result  of  full  and  free  consent.  Certain 
agreements  are  therefore  treated  as  against  public  policy 
either  for  tending  to  impede  this  freedom  of  consent  and 
introduce  unfit  and  extraneous  motives  into  the  contractinff 
of  particular  marriages,  or  for  tending  to  hinder  marriage 
in  general.  The  first  class  are  the  agreements  to  procure 
or  negotiate  marriages  for  reward,  which  are  known  as 
marriage  brokage  contracts.  All  such  agreements  are 
void  (d),  and  services  rendered  without  request  in  procur- 
ing or  forwarding  a  marriage  (at  all  events  a  clandestine 
or  improper  one)  are  not  merely  no  consideration,  but  an 
illegal  consideration,  for  a  subsequent  promise  of  reward, 
which  promise,  even  if  under  seal,  is  therefore  void  (e). 
The  law  is  said  to  be  comparatively  modem  on  this  head : 
but  it  has  already  ceased  to  be  of  any  practical  im- 
portance (/). 

We  pass  on  to  the  second  class,  agreements  "in  restraint 
of  marriage"  as  they  are  called.  An  agreement  by  a 
bachelor  or  spinster  not  to  marry  at  all  is  clearly  void  (g) ; 


(d)  Eg.  Cole  v.  Gihton  (1766)  1 
Ves.  Sr.  503.  See  Story,  Eq.  Jur. 
§§  260  sqq. 

(c)  WiUiamton  v.  Gihon  (1805)  2 
Sch.  &  L.  357. 

(/)  In  the  Roman  law  these  con- 
trauta  were  good  apart  from  special 
legislation  :  they  were  limited  as  to 
amount  (thongh  with  an  exprefsion 
of  general  disapproval)   by  a  con- 


stitution preserved  only  in  a  Greek 
epitome  :  C.  5.  1.  de  sponsalibus, 
&c.  6.  The  Austrian  Code  agrees 
with  our  law  (§  879). 

ig)  Lowe  v.  Peert  (1768)  Wilmot, 
371  :  where  it  is  said  that  it  is  a  con- 
tract to  omit  a  moral  duty,  and 
"  tends  to  depopulation,  the  gresteet 
of  all  prlitical  sins." 
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so  it  seems,  would  be  a  bare  agreement  not  to  marry  of  mar- 
within  a  particular  time  (h).  In  Loive  v.  Peers  (i)  a  cove- '  8*  "  • 
nant  not  to  marry  any  person  other  than  the  covenantee 
was  held  void.  A  promise  to  marry  nobody  but  A.  B. 
c  annot  be  construed  as  a  promise  to  marry  A.  B.  and  is 
thus  in  mere  restraint  of  marriage  :  and  even  if  it  could, 
it  was  thought  doubtful  whether  an  unilateral  covenant  to 
marry  A.  B.  would  be  valid,  A.  B.  not  being  bound  by 
any  reciprocal  promise  (k).  Lord  Mansfield  threw  out  the 
opinion  (not  without  followers  in  our  own  time)  (l),  that 
even  the  ordinary  contract  by  mutual  promises  of  marriage 
is  not  free  from  mischievous  consequences.  The  decision 
was  affirmed  in  the  Exchequer  Chamber,  where  it  was 
observed  that : — 

"Both  ladies  und  gentlemen  .  .  .  frequently  are  induced  to  pro- 
mise uot  to  mirry  any  other  persona  but  the  objects  of  their  present 
passion  ;  and  if  the  law  should  not  rescind  such  engagements,  they  would 
become  prisoners  for  life  at  the  will  of  most  inexorable  jailors — dis- 
appointed lovers  "  (m). 

A  covenant  not  to  revoke  a  will  is  not  void  as  being  a  Covenant 

covenant  not  to  marry,  though  the  party's  subsequent  mar-  yoke  win. 

riage  would  revoke  the  will  by  operation  of  law.     As  a 

covenant  not  to  revoke  the  will   in  any  other  way  it  is 

good  ;  but  the  party's  marriage  gives  no  ground  of  action 

as  for  a  breach  (7?). 

In  the  absence  of  any  known  express  decision,  it  may  be  4.*.*°  ''?"■ 
,         -,    f,  1  fi  7...     ditions  in 

gatheroa  from  the  analogy  of  the  cases  on  conditions  m  restraint  of 
restraint  of  marriage  that  a  contract  not  to  marry  some  ™*"'"8e- 
particular  person,  or  any  person  of  some  particular  class, 
would  be  good  unless  the  real  intention  appeared  to  be 
to  restrain  marriage  altogether  ;  and  that  a  contract  by 


(h)  Hartley  v.  Rice  (1808)  10  East, 
22  (a  wager). 

(i)  (1768)  4  Burr.  2225,  in  Ex.  Ch. 
Wilm.  364. 

(k)  But  of  this  qu.  :  for  a  refusal 
by  A.  B.  to  marry  on  request  within 
a  reasonable  time  would  surely 
discharge   the  pmuiisor  on  general 


principles. 

(I)  4  Burr.  2230  ;  per  Martin  B. 
Hall  V.  Wright  (1858)  E.  B.  &  E.  at 
p.  788,  29  L.  J.  Q.  B.  at  p.  49. 

(m)Wilm.  371. 

(n)  Robiruon  v.  Ommanney  (1888) 
21  Ch.  D.  780,  23  Ch.  Div.  285,  52 
L.  J.  Ch.  440. 
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a  widow  or  widower  not  to  marry  at  all  would  probably 
be  good  (o).  It  may  bo  worth  while  to  give  a  summarj' 
statement  of  what  ia  believed  to  be  the  result  of  the  an- 
thorities  upon  these  conditions  ;  they  .hardly  occur  oxcont 
in  wills. 

Conditiom  in  rentratnt  of  marr!a;fc  : — 

If  precedent,  are  with  trifling  exceptions  (if  any)  valid  as  to  both  real 
and  peraonal  estate. 

If  subsequent, — 

General  restraint.  Good,  it  seems,  as  to  real  estate  (see  1  Atk.  380,  n.) ' 
at  any  ral^  if  the  disposition,  in  whatever  form,  can  be  taken  to  show  nn 
intention  not  of  discouraging  marriaj^e  but  of  making  a  provision  until 
marriage  :  Jones  v.  Jones  (1876)  1  Q.  B.  D.  279. 

Bad  as  to  personal  estate  {p)  or  mixed  fund  (or  a  fund  arising  only  from 
sale  of  realty,  semhle)  :  BeJJairs  v.  BeUairs  (1874)  18  Eq.  510,  43  L.  J.  Cb. 
669 — and  this  whether  there  is  a  gift  over  or  not. 

Particular  restraint.  Good  as  to  real  estate  (1  Ro.  Ab.  418  X.,  pi.  6); 
and  good  as  to  ptrsonal  estate  if  there  is  a  gift  over,  otherwise  not. 

These  rules  do  not  apply  to  cond-l^ions  restraining  the  second  marriage 
either  of  a  woman  :  Neii'ton  v.  }farsden  (1862)  2  J.  &  H.  350  ;  or  of  a  man  ; 
Allen  V.  Jacl-son  (1875)  1  Ch.  Div.  399,  45  L.  J.  Ch.  310. 

Nor  to  conditional  limltatious  (as  a  gift  until  marriage)  in  a  diBposition 
of  either  real  or  personal  estate. 

This  result  is  neither  simple  nor  rational.  But  the  rule 
against  such  conditions,  at  first  adopted  from  the  ecclesi- 
astical courts  on  grounds  of  public  policy,  has  been  so 
modified  in  its  application  by  courts  of  equity  that  it  car 
now  be  treated  only  as  an  arbitrary  rule  of  construction  (q). 
By  the  law  of  France  promises  of  marriage  are  in- 
valid, "  comme  portant  atteinte  ;\  la  liberte  illimitoe  qui 
doit  exister  dans  les  manages  "  :  nevertheless  if  actual 
special  damage  (prejudice)  can  be  shown  to  have  resulted 
from  non-fulfilment  of  the  promise,  the  amount  of  it  can 
be  recovered,  it  would  seem  as  due  ex  delicto  rather  than 
ex  contractu  (r). 


(o)  See  Scott  v.  Tyler  (1788)  in  2 
Wh.  &  T.  L.  C.  and  notes. 

(p)  For  a  general  account  of  the 
doctrine  as  to  personalty,  see  Morhy 
V.  Rennoldton  (1843)2  Ha.  570. 


{q)  See  per  Jessel  M.R.  Bellain 
V.  Belfairs  (1874)  18  Eq.  510,  516, 
43  L.  J.  Ch.  669. 

(r)  See  notes  in  Sirey  &  Gilbert 
on  Code  Civ.  art.  1142,  Nos.  11-19. 
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jS.  An  agreement    to  use   influence  with  a  testator  in  (P)  Agree- 
favour  of  a  particular  person  or  object  is  void  (s).      On  the  influence 
other  hand,  it  is  well  established  that  a  man  may  validly  testator, 
bind  himself  or  his  estate  by  contract  to  make  any  par- 
ticular disposition  (if  in  itself  lawful)  by  his  own  will  (t). 
Such  contracts  were  not  recognized  by  Roman  law  (u), 
and  even  a  gift  inter  vivos  of  all  the  donor's  after-ac( pared 
property  would  have  been  bad  as  an  evasion  of  the  rule : 
but  ill  the  modern  civil  law  of  Germany,  as  with  us,  a 
couiract  of  this  sort  (Erbvertrag)  is  good  (x). 


7.  Agreements  in  restraint  of  trade.  It  would  be  im- 
possible to  give  an  adequate  account  of  this  subject  on 
the  plan  and  within  the  limits  of  this  book  ;  and  it  is 
satisfactory  to  feel  that  any  attempt  to  do  so  is  rendered 
needless  by  the  place  already  given  to  it  in  a  work  of  no 
small  authority  (y).  We  shall  here  only  give  the  prin- 
ciples and  the  short  results  of  the  authorities,  with  some 
mention  of  recent  decisions. 

The  general  rule  is  that  a  man  ought  not  to  be  allowed 
to  restrain  himself  by  contract  from  exercising  any  lawful 
craft  or  business  at  his  own  discretion  and  in  his  own  way. 
Partial  restrictions,  however,  are  admifited  to  the  extent 
and  for  the  reasons  to  be  presently  stated.  Thus  an  agree- 
ment between  several  master  manufacturers  to  regulate 
their  wages  and  hours  of  work,  the  suspending  of  work 
partially  or  altogether,  and  the  discipline  and  management 
of  their  establishments,  by  the  decision  of  a  majority  of 
their  number,  is  in  general  restraint  of  trade  as  depriving 


(7)  Re- 
straint of 
trade. 


Greaeral 
principle. 


Hilton  V. 
Eckeriley. 


(«)  Debenham  v.  Ox  (1849)  1  Vea. 
Sr.  276. 

(«)  De  Beit  v.  Thomson  (1841)  3 
Beav.  469,  a.  c.  nom.  Hammersley 
V.  Barrni  de  BeU  (1845)  12  CI.  &  F. 
45  ;  BrooJcman's  tr.  (1869)  5  Ch. 
182,  39  L.  J.  Oh.  138.  Wliether 
a  covenant  to  exercise  a  power  of 
testamentary  appointment  in  a  par- 
ticular way  be  valid,  quwre  :  Thacker 


V.  Kty  (1869)  8  Eq. 
P. 


V.  Plummer  (1870)  6  Ch.  D.  160  ; 
per  Brett  L.J.  Palmer  v.  Locke 
(1880)  15  Ch.  Div.  at  p.  300. 

(u)  Stipulatio  hoc  modo  concepta  : 
Si  heredem  me  non  feceris,  tantum 
dare  spondes  ?  inutilis  est,  quia  con- 
tra bonos  mores  est  haec  stipulatio. 
D.  45.  1.  de  V.  o.  61. 

(«)  Savigny,  Syst.  4.  142-5. 
{y)  See  notes  to  Mitchel  v.  Rey- 
408  ;   BuUed     nMk  (1711)  in  1  Sm.  L.  C. 
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each  one  of  them  of  the  control  of  his  own  business,  and 
is  therefore  not  enforceable  (z).  It  makes  no  diflerwico 
that  the  object  of  the  combination  is  alleged  to  be  mutual 
defence  against  a  similar  combination  of  workmen.  The 
case  decides  on  the  whole  that  neither  an  agreement  for  a 
strike  nor  an  agreement  for  a  lock-out  is  enforceable  by 
law.  The  Court  of  Exchequer  Chamber  thus  expressed  the 
general  principle  in  the  course  of  their  judgment  : — 

"Prima  facie  it  ^a  the  privilege  of  a  trader  io  a  free  country,  in  all 
matters  not  contrary  to  law,  to  regulate  his  own  mode  of  carrying  it  [hia 
trade]  on  according  to  his  own  discretion  and  choice.  If  the  law  haa  in  any 
matter  [qu.  manner  ?]  regulated  or  restrained  his  mode  of  doing  this,  the 
law  must  be  obeyed.  But  no  power  short  of  the  general  law  ought  to 
restrain  his  free  discretion  "  (a). 

On  like  grounds  a  restrictive  agreement  between  the 
members  of  a  trade  society  as  to  the  employment  by  any 
one  member  of  travellers  and  other  persons  who  had  left 
the  service  of  any  other  has  been  disallowed  (6). 

It  is  not  an  unlawful  restraint  of  trade  for  several 
persons  carrying  on  the  same  business  in  the  same  place 
to  agree  to  divide  the  business  among  themselves  in  such 
a  way  as  to  prevent  competition,  and  provisions  reasonably 
necessary  for  this  purpose  are  not  invalid  because  they 
may  operate  in  partial  restraint  of  the  parties'  freedom  to 
exercise  their  trade.  But  a  provision  that  if  other  persons , 
strangers  to  the  contract,  do  not  employ  in  particular  cases 
that  one  of  the  contracting  parties  to  whom  as  between 
themselves  the  business  is   assigned   by  the  agreement, 


(2)  Hilton  V.  Eckerdey  (1855-6)  6 E. 
&  B.  47,  in  Exch.  Ch.  ib.  66,  24  L. 
J.  Q.  B.  353,  22  ih.  199.  The 
dicta  there  leave  it  doubtful  if  the 
agreement  would  be  a  criminal 
offence  at  common  law.  By  the 
Trade  Union  Act,  1871,  34  &  35 
Vict.  c.  31,  ss.  2,  5,  agreements  of 
this  kind  between  workmen  are  pro- 
tected against  the  criminal  law, 
though  not  enforceable.  It  would 
be  difficult  to  maintain  that  the  like 
agreements  between  masters,  thongh 


not  named,  are  not  within  the  mean- 
ing of  the  Act.  See  36  Ch.  Div.  468, 

(a)  6  E.  &  B.  at  pp.  74-5. 

(6)  Mineral  Water  Bottle,  &l 
Society  v.  Booth  (1887)  36  Ch.  Div. 
466.  The  terms  were:  "No  member 
of  the  society  shall  employ  any  tra- 
veller, carman,  or  outdoor  employS, 
who  haa  left  the  service  of  another 
member,  without  the  consent  ia 
writing  of  his  late  employer,  until 
after  the  expiration  of  two  yaars 
from  his  leaving  such  service." 
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then  none  of  the  others  will  accept  the  employment,  is 

bad  (c). 

The  rorsons  agaiiv^t  allowing  agi'eements  in  unlimited  ReMop* 
restraint  of  trade  are  set  forth  at  large  in  the  leading  case  allowing 
of  MUcJtel  V.  Reynolds  (d),  and  at  a  more  recent  date  restraint. 
(1837)  were  put  somewhat  more  concisely  by  the  Supreme 
Court  of  Massachusetts,  who  held  a  bond  void  which  was 
conditioned  that  the  obligor  should  never  carry  on  or  be 
concerned  in  iron  founding  : — 

"1.  Such  contracts  injure  ihe  parties  making  them,  becaase  they  diminish 
their  mjana  of  procuring  livelihoods  and  a  competency  for  their  families. 
Tbey  tempt  improvident  persons  for  the  sake  of  gain  to  deprive  themselves 
of  the  power  to  make  future  acquisitions.  And  they  expose  such  persons 
to  imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in  the  employ- 
ments and  capacities  in  which  they  may  be  most  iisef ul  to  the  comm  unity 
as  well  as  themselves. 

3.  They  discourage  industry  and  enterprise,  and  diminish  the  products 
of  ingenuity  and  skill. 

4.  They  prevent  competition  and  enhance  prices. 

5.  They  expose  the  public  to  all  the  evils  of  monopoly  "  (e). 

The  second  and  fifth  of  these  reasons  appear  to  be 
the  really  efficient  ones  both  in  themselves  and  as  a  matter 
of  history. 

The  admission  of  limited  restraints  is  commonly  spoken  For  allow- 
of  as  an  exception  to  the  general  policy  of  the  law.  But  ^tndnt 
it  seems  better  to  regard  it  rather  as  another  branch  of  it. 
Public  policy  requires  on  the  one  hand  that  a  man  shall 
not  by  contract  deprive  himself  or  the  state  of  his  labour, 
skill  or  talent;  and  on  the  other  hand,  that  he  shall  be 
able  to  preclude  himself  from  competing  with  particular 
persons  so  far  as  necessary  to  obtain  the  best  price 
for  his  business  or  knowledge,  when  he  chooses  to  sell 


I  i 


(c)  ColUmv.  Locke  (1879)  (J.  0.), 
4  App.  Ca.  674, 688,  48  L.  J.  P.  0. 
68;  /one*  v.  North  (1875)  19  Eq.  426, 
44  L  J.  Gh.  388,  a  OMe  not  free 
from  difficulties  on  other  grounds. 


{d)  (1711)  1  P.  Wms.  181,  and  in 
1  Sm.  L.  C. 

(e)  Alger  v.  Thacker  (1837)  19 
Pick.  51,  54. 
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trade 
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by  Coke  as 
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mon  law. 


it.  Restriction  which  is  reasonable  for  the  protection  of 
the  parties  in  such  a  case  is  allowed  by  the  very  same 
policy  that  forbids  restrictions  generally,  and  for  the  liko 
reasons  (/). 

It  has  been  suggested  by  a  learned  American  writer  that 
in  its  origin  the  doctrine  was  founded  on  a  much  more 
obvious  and  immediate  inconvenience  than  can  be  now 
assigned  as  the  consequence  of  allowing  these  contracts, 
It  dates  from  the  time  when  a  man  could  not  lawfully 
exercise  any  trade  to  which  he  had  not  been  duly  appren- 
ticed and  admitted :  so  that  if  he  covenanted  not  to 
exercise  his  own  trade,  he  practically  covenanted  to  exercise 
none — in  other  words  not  to  earn  his  living  at  all  (g).  One 
might  even  go  a  step  farther :  for  by  the  statute  5  Eliz. 
c.  4  (now  wholly  repealed  by  uhe  Conspiracy  and  Protection 
of  Property  Act,  1875,  38  &  39  Vict.  c.  86),  which  consoli- 
dated earlier  Acts  of  the  same  kind,  not  only  the  common 
labourer,  but  the  artificer  in  any  one  of  various  trades,  was 
compellable  to  serv  e  in  his  trade  if  unmarried  or  under  the 
age  of  30  years,  and  not  a  forty-shilling  freeholder  or  copy- 
hol'^er  or  "worth  of  his  own  goods  the  clear  value  of  ten 
pouriud."  An  agreement  by  a  person  within  the  statute 
not  to  exercise  his  own  trade  might  therefore  be  deemed, 
at  any  rate  if  unlimited,  to  amount  to  an  agreement  to 
omit  a  legal  duty — which  of  course  is  positively  illegal. 
But  it  must  not  be  forgotten  that  absolute  freedom  of 
trade  is  positively  asserted  as  the  normal  state  of  things 
always  assumed  and  upheld  by  the  commor  Hw;  \vhi3reforo 
it  may  be  doubted  if  any  artificial  explanation  is  wanted. 
It  was  resolved  in  the  Ipswich  Tailors'  case  {k)  that  at  the 
common  law  no  man  could  be  prohibited  from  working  hi 
any  lawful  trade :  and  it  was  said  that 

"The  statute  of  5  Eliz.  c.  4,  which  prohibits  every  person  from  using  or 
exercising  any  craft  mystery  or  occupation,  unless  he  has  been  an  apprentice 


(f)  James  V.-C.  Leather  Cloth 
Co.  V  Lwtmt  (1869)  9  Eq.  846,  at 
p.  353. 


(y)  Parsons  on  Contracts,  2. 255. 
(h)  (1815)  11  Co.  Eep.  63a,  544. 
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by  the  space  of  seven  years,  was  not  enacted  only  to  the  intent  that  work- 
men chould  be  skilful,  but  also  that  youth  should  not  be  nourished  in 
idleness,  but  brought  up  and  educated  in  lawful  sciences  and  trades  ;  and 
thereby  it  appears,  that  without  an  act  of  parliament  (t)  none  can  be  pro- 
hibited from  working  in  any  lawful  trade." 

And  certain  ordinances,  by  which  the  tailors  of  Ipswich 
forbade  any  one  to  exercise  the  trade  of  a  tailor  there 
until  he  had  presented  himself  to  the  master  and  wardens 
and  satisfied  them  of  his  qualification,  were  held  void, 
inasmuch  as 

"Ordinances  for  the  good  order  and  government  of  men  of  trades  and 
mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful  mystery  "  (k). 

It  seerns  that  partial  restraints  were  recognized  as  valid  Partial 
at  an  early  tir^e.     The  well-known  Dyer's  case  in  2  H.  V.  before  the 
5, pi.  26,  is  far  from  showing  the  contrary.     The  action  was  ^°"i* '°  ^ 
debt  on  a  bond  conditioned  that  the  defendant  should  not 
use  his  craft  of  a  dyer  in  the  same  town  with  the  plaintiff 
for  half  a  year:  a  contract  which  would  now  be  clearly 
good  if  made  upon  valuable  consideration.     The  defence 
was  that  the  condition  had   been  performed.      To   this 
Hull  J.  said :  "To  my  mind  you  might  have  demurred  to 
him  that  the  obligation  is  void,  because  the  condition  is 
against  the  common  law;  and  per  Dieii  if  the  plaintiff 
were  here  he  should  go  to  prison  till  he  had  made  fine  to 
the  King"  (?).     This  was  not  and  could  not  be  more  than 
a  dictum,  and  the  parties  proceeded  to  issue  on  the  question 
whether  the  condition  had  in  fact  been  performed  or  not. 
Hull's  opinion,  however,  was  approved  by  all  the  Justices  In  29  Eliz. 
of  the  C.  P.  in  a  blacksmith's  case  in  29  Eliz.,  of  which  we 
have  two  reports  (m),  and  has  often  been  cited  as  if  it  had 
expressed  the  mind  of  the  Court.     It  does  not  appear  in 


(t)  So  again  in  the  case  of  Mono- 
folia  (1602)  11  Co.  Rep.  876. 

(k)  Cp.  the  case  of  the  Cloth- 
mrkm'  Co.  mentioned  %b.  866. 

^  (0  This  Hill  or  Hull,  Justice  of 
C.  P.,  ifi  to  be  distinguished  from 
Hulu,  who  sat  in  K.  B.  tUl  3  H.  V. 


His  expletivd  has  been  wrongly 
supposed  to  be  unique  in  the  re- 
ports. In  the  earlier  Year  Books 
it  is  not  uncommon. 

(m)  Moore,   242,  pi.   379,  2  Leo. 
210. 
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oithor  case  what  was  the  real  occasion  or  consideration  of 
the  contract.  For  aught  the  reports  show  it  may  have 
been  the  ordinary  transaction  of  a  sale  of  goodwill  or  the 
like  in  both  the  dyer's  and  the  bl.acksniith's  ca.so. 


The  contracts  in  imrtial  restraint  of  trade  which  occur  in 
modem  books  are  chiefly  of  the  following  kinds: 

Agreements  by  the  seller  of  a  business  not  to  compete 
with  the  buyer. 

Agreements  by  a  partner  or  retiring  partner  not  to 
compete  with  the  firm. 

Agreements  by  a  servant  or  agent  not  to  compete  with 
his  nifuster  or  employer  after  his  time  of  service  or  ein])l()v- 
nuMit  is  over.  It  by  no  means  follows,  however,  that  an 
agreement  in  partial  restraint  of  trade  must  fall  within  one 
of  these  descriptions  in  order  to  be  valid. 

The  nde  established  by  the  m<idern  decisions  is  in  {rt'oct 
JUS  follows : 

An  agrei'ment  not  to  cany  on  a  particular  trade  or 
business  is  a  valid  contract  if  it  satisfies  the  following 
conditions  : 

(i.)  It  must  be  founded  on  a  valuable  consideration. 

(ii.)  The  restriction  must  not  go,  as  to  its  extent  in 
space  or  otherwise,  beyond  what  in  the  judg'rent  of  the 
Court  is  reasonably  necessary  for  the  protection  of  the 
other  party,  regard  being  had  to  the  nature  of  the  trade  or 
bushiess  (»). 

It  w{i;>  at  one  time  thought  that  the  consideration  must 
be  not  only  valuable  but  adequate :  but  it  is  now  clearlv 
settled  that  this  class  of  contracts  fonns  no  I'xrr'ption  td 
the  general  rule.  Here  as  elsewhere  the  Court,  will  not 
inquire  into  the  ade(]uacy  of  the  consideration.  It  is 
enough   if  a   legal   consideration    t)f  an}'    value,    however 


(h)  See  per  Solwyn  li.J.  Catt  v. 
Toiirit  (l><(i9)  4  Ch.  t)61>;  and  Ixathn' 
Cloth  Co.  V.  Lor$ont  (1869)  9  Eq.  at 


p.  340;  Allsopp  v.  Wheatrroft  {im) 
15  Ei\.  61  (jirg.) 
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small,  bo  shown  (o).  On  the  other  hand  the  necessity  of 
showing  some  consideration  is  not  dispensed  with,  or 
the  burden  of  proof  shifted,  by  the  contract  being  under 
seal. 

Until  lately  iu  was  assumed  to  be  an  universal  or  at  least  Limitaof 
a  general  rule  that  the  restraint  must  not  be  unlimited  as  "P*"*" 
to  space.  But  there  is  some  ground  for  holding  that  the 
real  (juestion  is  in  every  case  whether  the  restriction  im- 
posed is  commensurate  with  the  benefit  conferred.  It  has 
never  been  doubted  that  a  partner  may  bind  himself  abso- 
lutely not  to  compete  with  the  firm  during  the  partnership : 
so  may  a  servant  in  a  trade  bind  himself  absohitely  not  to 
compete  with  the  master  during  his  time  of  service  (p).  A 
contract  not  to  divulge  a  trade  secret  need  not  be  qualified, 
and  a  man  who  enters  into  such  a  contract  may  to  the 
same  extent  bind  himself  not  to  carry  on  a  manufacture 
which  would  involve  disclosure  of  the  process  intendc^d  to 
be  kept  secret  (q).  It  has  even  been  denied  that  the 
alleged  rule  as  to  limits  of  space  exists,  as  a  positive  rule 
of  law,  in  any  class  of  cases  (r)  :  but  more  lately  one 
member  of  the  Court  of  Appeal  has  re-affirmed  it,  while 
another  inclined  to  think,  though  not  as  part  of  his  decision, 
that  it  wa^s  too  much  "ingrained  in  our  history"  to  be 
changed  by  any  Court  below  the  House  of  Lords  (.s). 

Whether  the  restriction  contracted  for  in  any  particular  General 
ca.sc  be  reasonable  is  a  question  not  of  fact  but  of  law.     A  ab"neM  of 
covenant   not   to   carry   on    "  any   business   whatsoever,"  rMtriction 


(n)  Jfitchcock  V.  Coker  (18S7)  6 
Ad.  .V  E.  438  (Ex.  Cb.)  which  also 
Bettlea  that  a  limit  in  time  ii  not 
IndiBpensable  ;  Gravely  v.  Barnard 
(1874)  18  Eq.  618,  43  L.  J.  Ch.  659. 
Pmviaions  as  to  time  may  of  course 
be  such  as  to  make  the  agreement 
one  that  is  not  to  be  performed 
within  a  year,  and  therefore  within 
H.  4  of  the  Statute  of  Frauds. 

(p)  Wallis  V.  Bay  (1837)  2  M.  & 
W.  '273. 

iq)  Leather  Cloth  Co.  v.  Lortont 
(1869)  9  Eq.  34.'),  at  p.  353. 

(r)  Routillon  v.  RoutiUon   (1880) 


14  Ch.  D.  351,  366  (Fry  J.)  dis- 
Hcnting  from  AUimpp  v.  Wheatcroft 
(1872)  15  Eq.  69,  42  L.  J.  Ch.  12 
(Wickens  V.-C.) 

(«)  Daviet  v.  Daviet  (1887)  36  Ch. 
Div.  369,  56  L.  J.  Ch.  962.  Cottor 
L.J.  based  his  decision  on  the  old 
rule,  Bowen  L.J.  concurred  on  other 
grounds,  not  expressing  a  decided 
opinion  on  this  point  (pp.  391-2), 
and  Fry  L.J.  was  inclined  to  Htand 
by  his  former  opinion  in  RouidUon 
V.  RousilUm.  The  question  seems 
therefoie  to  stand  open. 
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within  however  narrow  limits  of  time  and  space,  is  mani- 
festly unreasonable.  Nor  will  the  Court  construe  it  as  if 
limited  to  the  particular  business  which  is  really  in  ques- 
tion (c).  A  covenant  to  retire,  without  expressed  limit  in 
space  or  time,  from  a  partnership,  and  "  so  far  as  the  law 
allows,  from  the  trade  or  business  thereof  in  all  its 
branches,"  is  bad  for  unreasonableness  if  the  words  "  so  far 
as  the  law  allows  "  are  sui-plusage,  and  bad  for  uncertainty 
if  they  are  not;  there  must  be  limits  of  some  kind,  but 
the  parties  cannot  throw  on  the  Court  the  task  of  deter- 
mining them  (u).  A  restrictive  covenant  which  contains 
or  may  be  read  as  containing  distinct  undertakings  bounded 
by  different  limits  of  space  or  time  may  be  good  as  to  part 
and  bad  as  to  part  {cc). 

What  amounts  of  restriction  have  been  held  reasonable 
or  not  for  the  circumstances  of  different  kinds  of  business  is 
best  seen  in  the  tabular  statement  of  cases  (down  to  1854) 
subjoined  to  the  report  of  Avery  v.  Lanrjford  (y).  It  may 
be  convenient  to  add  the  later  decisions  in  the  same  form. 

Restriction  held  Reasonable. 


Name  and  Date  of 
Case. 


1855.  Bendy  v. 
Henderson  (z)  11 
Ex.  194,  24  L.  J. 
Ex.  324. 


Trade  or  Business. 


Solicitor. 


Extent  of  Restriction 
In  Time. 


21  years  from  de- 
termination of 
defendant's  em- 
ployment as 
managing  clerk 
to  plaintiff. 


Extent  of  Restriction 
in  Space. 


21  miles  from 
parish  of  Toraio- 
ham,  Torquay. 


(t)  Bakery.  Hedgecock  (1888)  39 
Ch.  D.  620,  57  L.  J.  Ch.  889. 

(«)  Davies  v.  Davies  (1887)  36 
Cb.  Div.  359,  56  L.  J.  Ch.  962. 

(a.)  See  Baines  v.  Geary  (1887)  35 
Ch.  D.  154,  and  authorities  there 
collected. 

(y)  (18.'-,4)  Kav  667,23  L.  J.  Ch. 
837.  Wallis  V.  Day  (1837)  2  M.  & 
W.  273,  did  not  decide  that  a  co- 
venant unlimited  in  space  was  en- 
forceable, hut  only  that  it  did  not 
prevent  an  independent  covenant  to 


pay  money  contained  in  the  same 
deed  from  being  enforced.  It  might 
have  been  held  valid  in  any  case  as 
being  incidental  to  a  contract  of 
service  ;  but  this  is  immaterial  if 
the  view  taken  by  Fry  J.  in  Ron- 
sillon  V.  Rousillon,  14  Oh.  D.  351,  is 
accepted. 

(::)  Whether  an  agreement  not 
to  reside  at  a  given  place  as  well  as 
not  to  carry  on  business  be  good, 
qucEre. 
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Restriction  held  Reasonable. 


Ilamo  .iiid  Date  "^ 
Case. 


Trade  or  Business. 


Extent  of  Restriction 
in  Time. 


1856.  Jones 
ltes,l  H.  & 
189,  26  L. 
Ex.9. 


1857.  BenweU  v, 
Inns,  24  Beav 
307,  26  L.  J.  Ch 
663. 

1859.  Mumford  v, 
Gething,  7  C.  B. 
N.  S.  305,  29  L. 
J.  C.  P.  105. 


1861.     Ham    v. 

Parsons,  32  Beav. 

328,  32  L.  J.  Oh. 

247. 
1863.    Clarkson  v. 

Edge,    33    Beav. 

227,  33  L.  J.  Ch. 

443. 
m^.Cattv.Tourle, 

4  Ch.  654,  38  L. 

J.  Ch.  665. 


1869.  Leather  Goth 
Co,  V.  Lorsont  (a), 
9  Eq.  345,  39  L. 
J.  Ch.  86. 


1874.  Gravely  v. 
Barnard,  18  Eq, 
518,  43  L.  J.  Ch. 
659. 


Mannfacture  or 
Bale  of  Blubbing 
and  roving 
frames  not  fit- 
ted with  plain- 
tiff's patent  in 
vention. 

Cowkeeper,   milk 
man,   milk-seller, 
or  milk- carrier, 

Travelling  in  lace 
trade  for  any 
house  other  than 
plaintiff's. 


Extent  of  Restriction 
in  Space. 


Continuance  of 
defendant's  li- 
c  ence  f  rom 
plaintiff  to  use 
and  sell  the 
patented  inven- 
tion. 

Continuance  of  de- 
fendant's service 
with  plaintiff  and 
24  months  after. 

Unlimited. 


England?  (not   li- 
mited in  terms) 


Horse-hair 
facturer. 


manu- 


Gas  mete.'  manu- 
facturer and  gas 
engineer. 

Covenant  by  pur 
chaserof  landthat 
vendor        should 
have       exclusive 
right  of    supply 
ing  beer. 

Manufacture  or 
sale  of  patent 
leather  cloth. 


Surgeon. 


Unlimited. 


Ten  years. 


Unlimited. 


Three  miles  from 
Charles  Street, 
Grosvenor  Sq. 

"Any  part  of  the 
same  ground,"  i.e. 
the  district  in 
which  defendant 
was  employed 
as  traveller  for 
plaintiffs. 

200  miles  from 
Birmingham. 


20  miles  from 
Great  Peter  St., 
Weatminster. 


Any  public 
erected    on 
land. 


house 
the 


Unlimited. 


So  long  as  plaintiff 
or  his  asaiguB 
should  carry  on 
business. 


Europe  ;  but  to  be 
construed  as  = 
Great  Britain  or 
United  Kingdom, 
semhle,  see  at  p. 
351  (6). 

Parish  uf  Newick  & 
lOmiles  round,  ex- 
cepting the  town 
of  Lewes. 


(a)  See  p.  343,  above. 

(6)  Cp.  Diamond  Match  Co.  v. 
:ioiher  (1887)  106  N.  Y.  473, 60  Am. 
l\«p.  464,  where  .a  restriction  cover- 
ing the  whole  territory  of  the  United 
States  except  Montana  and  Nevada 
was   held   not    too    wide.      "  The 


boundt^ries  of  the  States  [i.e.  the 
municipal  jurisdictions  of  New  York 
or  other  individual  States]  are  not 
those  of  trade  and  commevce,  and 
business  is  restrained  within  no  such 
limit." 
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Restriction  held  Reasonable. 


Name  and  Date  of 
Case. 


1875.  PrintLg  & 
Numerical  Regis- 
tering Co.  V.  Samp- 
son, 19  Eq.  462, 
44L.J.Ch.705 


Trade  or  Biipiness. 


1875.       May 
O'NeUl,     W. 
179,  44  L.  J. 
660. 


V. 

N, 
Ch. 


1879.  Davey  v. 
Shannon,  4  Ex. 
D.  81,  48  L.  J. 
Ex.  459  (no  ob- 
jectioa  taken). 

1880.  Jiou»iUon  v. 
RousiUon,  14  Ch. 
D.  351,  49  L.  J. 
Ob.  339. 


Agreement  by  ven 
dor  of  patent  to 
assign  to  par 
chaser  all  after- 
acquired  patent 
rights  of  like 
nature. 

Solicitor  (covenant 
in  clerk's  articles), 


Outfitter  and 
tailor. 


Travelling  in  cham- 
pagne trade :  set- 
tingup  orentering 
into  partnership 
in  same  trade. 


Extent  of  Restriction 
in  Time. 


Lifetime   of    ven- 
dors. 


Unlimited. 


Unlimited  (taken 
by  the  Court  as 
for  joint  lives  of 
plaintiff  and  de- 
fendant). 

Two  years  after 
leaving  plaintiff's 
service  as  to  tra- 
velling :  ten  as  to 
dealing  on  own 
account. 


Extent  of  Restriction 
in  Space. 


Europe  (c). 


London,  Middle- 
sex  and  Easex; 
and  unlimited  as 
to  acting  for 
clients  of  plain- 
tiff's firm,  or  any 
one  who  had  been 
such  client  during 
the  term  of  the 
articles. 

Five  miles  from 
Devonport. 


Unlimited. 


Restriction  held   Unreasonable. 


Name  and  Date  of 
Case. 


1872.  AUsonp  v. 
Wkeatcroft,ibEi\. 
59,  42  L.  J.  Oh. 
12  (rf). 


Trade  or  Business. 


'Shall  not  directly  or  in- 
directly sell,  procure 
orders  for  the  sale,  or  re- 
commend, or  be  in  any 
wise  concerned  or  en- 
gaged in  the  sale  or  re- 
commendation ...  of 
any  Burton  ale,  &c.,  or  of 
any  ale,  &c.,  brewed  at 
Burton  or  offered  for  sale 
as  such,"  other  than  ale, 
&c.,  brewed  by  plaintiffs. 


Extent  of  Restriction 
In  Time. 


During  defendant's 
service  with  plain- 
tiffs and  two  years 
after. 


Extent  of 

Restriction 

in  Upace. 


Unlimited. 


(c)  See  note  (h)  previous  page, 
(a)  This  appears  to  be  in  direct 


conflict  with  JlousiUon  r.  RuwtHkn, 
supra. 
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It  is  now  settled,  after  some  little  uncertainty,  that  Measure- 
distances  specified  in  contracts  of  this  kind  are  to  be  mea-  distancea. 
sured  as  the  crow  flies,  i.e.  in  a  straight  line  on  the  map, 
neglecting  curvature  and  inequalities  of  surface.  This  is 
only  a  rule  of  construction,  and  the  parties  may  prescribe 
another  measurement  if  they  think  fit,  such  as  the  nearest 
mode  of  access  (e). 

It  is  clear  law  that  a  contract  to  serve  in  a  particular  Contract 

.  •  1  *®  serve  for 

business  for  an  indefinite  time,  or  ever  for  life,  is  not  void  life  not 

as  in  restraint  of  trade  or  on  any  other  ground  of  public  *°^*"<'' 

policy  (/).  It  would  not  be  competent  to  the  parties,  ho.v- 

ever,  to  attach  servile  incidents  to  the  contract,  such  as 

unlimited  rights  of  personal  control  and  correction,  or  over 

the  servant's  property  (g).     By  the   French  law  indefinite 

contracts  of  service  are  not  allowed  (h).     It  is  undisputed  Contract 

that  an  agreement  by  A.  to  work  for  nobody  but  B.  in  A.'s  elusive 

particular  trade,  even  for  a  limited  time,  would  be  void  in  '®'^*? 

the  absence  of  a  reciprocal  obligation  upon  B.  to  employ  mutual. 

A.  (^).   But  a  promise  by  B.  to  employ  A.  may  be  collected 

from  the  whole  tenor  of  the  agreement  between  them,  and 

so  make  the  agreement  good,  without  any  express  words  to 

that  effect  (j). 


D.  The  judicial  treatment  of  unlatvful  agreements  in 

general. 

Thus  far  of  the  various  specific  grounds  on  which  agree-  D.  Bules 
mcnts  arc  held  unlawful.  It  remains  for  us  to  give  as  treatment 
briefly  as  may  be  the  rules  which  govern  our  Courts  in  <>'  unlaw- 


(6)  Moujlet  V.  CoU  (1872)  L.  R.  7 
Ex.  70,  in  Ex.  Ch.  8  Ex.  32,  42  L. 
J.  Ex.  8. 

(/)  Wallis  V.  Day  (1837)  2  M.  & 
W.  273.  The  law  of  Scotland  is 
apparently  the  same  according  to 
the  modern  authorities. 

ig)  See  Hargrave's  argument  in 
5ommcrse«'«ca.(l771-2)20  St.T.49, 
66,  and  Bowen  L.J.  36  Ch.  Div. 
at  p.  393. 


(h)  Cod.  Civ.  1780  :  On  ne  pent 
engager  ses  services  qu'  k  temps,  ou 
pour  une  entreprise  ddtermin^e :  so 
the  Italian  Code,  1628. 

(i)  See  next  note,  and  cp.  the 
similar  doctrine  as  to  promises  of 
marriage,  supra. 

ij)  Pilkington  v.  Scott  (1846)  15 
M  &  W.  657,  15  L.  J.  Ex.  329. 
Cp.  Hartley  v.  Cummings  (1847)  5 
C.  B.  247,  17  L.  .I.e.  P.  84. 


i 
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ful  af(ree- 
ments  in 
general. 


dealing  with  them,  and  which  are  almost  without  excep- 
tion independent  of  the  particular  ground  of  illegality. 
The  general  principle,  of  course,  is  that  an  unlawful  agree- 
ment cannot  be  enforced.  But  this  alone  is  insufficient. 
We  still  have  to  settle  more  fully  what  is  meant  by  an  un- 
lawful agreement.  For  an  agreement  is  the  complex  result 
of  distinct  elements,  and  the  illegality  must  attach  to  one 
or  more  of  those  elements  in  particular.  It  is  material 
whether  it  be  found  in  the  promise,  the  consideration,  or 
the  ultimate  purpose.  Again,  there  are  questions  of  evi- 
dence and  procedure  for  which  auxiliary  rules  are  needed 
within  the  bounds  of  purely  municipal  law.  Moreover, 
when  the  jurisdictions  within  which  a  contract  is  made,  is 
to  be  performed,  and  is  sued  upon,  do  not  coincide,  it  has 
to  be  ascertained  by  what  local  law  the  validity  of  the 
contract  shall  be  determined,  or  there  may  be  a  "  conflict 
of  laws  in  space":  again,  if  the  law  be  changed  between 
the  time  of  making  the  contract  and  the  time  of  perform- 
ance there  may  be  "conflict  of  laws  in  time." 

This  general  division  is  a  rough  one,  but  will  serve  to 
guide  the  arrangement  of  the  following  statement. 


Unlawfulness  of  agreement  as  determined  by  'particular 

elements. 


1.  Inde- 
pendent 
promises, 
some  law* 
fnlsnd 
some  on* 
Iftwfnl : 
the  lawful 
ones  can 
be  en- 
forced. 


1.  A  lawful  promise  made  for  a  lawful  consideration  is 
not  valid  by  reason  only  of  an  unlawful  promise  being 
made  at  the  same  time  and  for  the  same  consideration. 

In  Pigot's  case  (k)  it  was  resolved  that  if  some  of  the 
covenants  of  an  indenture  or  of  the  conditions  indorsed 
upon  a  bond  are  against  law,  and  some  good  and  lawful, 
the  covenants  or  conditions  which  are  against  law  are  void 
ab  initio  and  the  others  stand  good.  Accordingly  "  from 
Pigot's  case  (I)  to  the  latest  authorities  it  has  always  been 


(k)  (1615)  11  Co.  Bep.  27  b.  which  contains  parti  11,  12  and 

(I)  Referred  to  in  the  report  as  6     13. 
Co.  Rep.  26 ;  it  is  reiMy  in  vol.  6, 
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held  that  when  there  are  contained  in  the  same  instrument 
distinct  engagements  by  which  a  party  binds  himself  to  do 
certain  acts,  some  of  which  are  legal  and  some  illegal  at 
common  law,  the  performance  of  those  which  are  legal  may 
be  enforced,  though  the  performance  of  those  which  are 
illegal  cannot "  (m).  And  where  a  transaction  partly  valid 
and  partly  not  is  deliberately  separated  by  the  parties  into 
two  agreements,  one  expressing  the  valid  and  the  other 
the  invalid  part;  there  a  party  who  is  called  upon  to  per- 
form his  part  of  that  agreement  which  is  on  the  face  of  it 
valid  cannot  be  heard  to  say  that  the  transaction  as  a  whole 
is  unlawful  and  void  (n). 

It  was  formerly  supposed  that  where  a  deed  is  void  in     / 
part  by  statute  it  is  void  altogether :  but  this  is  not  so.     ; 
"  Where  you  cannot  sever  the  illegal  from  the  legal  part  of    ' 
a  covenant,  the  contract  is  altogether  void ;  but  where  you    , 
can  sever  them,  whether  the  illegality  be  created  by  statute    1 
or  by  the  common  law,  you  may  reject  the  bad  part  and 
retain  the  good  "  (o). 

2.  If  any  part  of  a  single  consideration  for  a  promise  2.  Unlaw- 
or  set  of  promises  is  unlawful,  the  whole  agreement  is  gi^eration 
void.  or  P^rt  of 

"  For  it  is  impossible  in  such  case  to  apportion   the  tion  avoids 
weight  of  each  part  of  the  consideration  in  inducing  the  *•»«  whole 
promise  "  (p).  In  other  words,  where  independent  promises  ment. 
are  in  part  lawful  and  in  part  unlawful,  those  which  are 
lawful  can  be  enforced;  but  where  any  part  of  an  entire 
consideration  is  unlav/ful,  all  promises  founded  upon  it  are 
void. 


3.  When  the  immediate  object  of  an  agreement  is  un-  3.  Agree- 

lawful  the  agreement  is  void.  ™®"* " 

"  void  whose 


(m)  Bank  of  Aitatraicuia  v.  Breil- 
lat'ilSil)  6  Moo.  P.  0.  152,  201 

(n)  Odtsta  Tramwayt  Co.  v.  MeH' 
dtl  (1878)  8  Oh.  Div.  235,  47  L.  J. 
Ch.  505. 

(0)  Per  Willea  J.  Pickering  v. 
Rfnumbt  Ry.  Co.  (1868)  L.  B.  3 


C.  P.  at  p.  250. 

(p)  Leake  on  Contracts  (Ist  ed.), 
409.  Waite  v.  Jonea  (183.^)  1  Bing. 
N.  0.  656,  662.  To  be  consistent 
with  the  foregoing  rule  this  must  be 
limited  to  cases  where  the  considera- 
tion is  really  inseparable. 


HMi 
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Inunediftte 
object  is 
tuuAwful. 


4.  Where 

immediate 

object  not 

unlawful, 

unlawfiil . 

intention 

of  both 

parties,  or 

of  one 

party 

known  to 

the  other, 

makes 

agreement 

void : 

unlawful 

intention 

of  one  not 

known  at 

time 

makes 

contract 

voidable 

at  other's 

option. 

What 

constitutes 

unlawful 

intention 

in  such 

cases. 
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This  is  an  elementary  proposition,  for  which  it  is  never- 
theless rather  difficult  to  find  unexceptionable  words.  We 
mean  it  to  cover  only  those  cases  where  either  the  agree- 
ment could  not  be  performed  without  doing  some  act 
unlawful  in  itself,  or  the  performance  is  in  itself  lawful, 
but  on  grounds  of  public  policy  is  not  allowed  to  be  made 
a  matter  of  contract.  The  statement  is  material  chiefly 
for  the  sake  of  the  contrasted  class  of  cases  under  the  next 
rule. 

4.  When  the  immediate  object  or  consideration  of  an 
agreement  is  not  unlawful,  but  the  intention  of  one  or  both 
parties  in  making  it  is  unlawful,  then — 

If  the  unlawful  intention  is  at  the  date  of  the  agreement 
common  to  both  parties,  or  entertained  by  one  party  to  the 
knowledge  of  the  other,  the  agreement  is  void. 

If  the  unlawful  intention  of  one  party  is  not  known  to 
the  other  at  the  date  of  the  agreement,  there  is  a  contract 
voidable  at  the  option  of  the  innocent  party  if  he  dis- 
covers that  intention  at  any  time  before  the  contract  is 
executed. 

Here  it  is  necessary  to  consider  what  sort  of  connexion 
of  the  subject-matter  of  the  agreement  with  an  unlawful 
plan  or  purpose  is  enough  to  show  an  unlawful  intention 
that  will  vitiate  the  agreement  itself  This  is  not  always 
easy  to  determine.  In  the  words  of  the  Supreme  Court  of 
the  United  States : — 

"  Questions  upon  illegal  contracts  have  arisen  very  often 
both  in  England  and  in  this  country ;  and  no  principle  is 
better  settled  than  that  no  action  can  be  maintained  ou  a 
contract  the  consideration  of  which  is  either  wicked  in 
itself  or  prohibited  by  law.  How  far  this  principle  is  to 
affect  subsequent  or  collateral  contracts,  the  direct  and 
immediate  consideration  of  which  is  not  immoral  or  illegal, 
is  ?  question  of  considerable  intricacy  "  (q). 


(H)  Armtrong  v.  Tola-  (1826)  11  Wheat  at  p.  272. 
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We  have  in  the  first  place  a  well  marked  class  of  trans-  Intention 
actions  where  there  is  an  agreement  for  the  transfer  of  ^^'^^^ 
property  or  possession  for  a  lawful  consideration,  but  for  chased, 
the  purpose  of  an  unlawful  use  being  made  of  it.     All  tmiawful 
agreements  incident  to  such  a  transaction  are  void ;  and  it  '"'«• 
does  not  matter  whether  the  unlawful  purpose  is  in  fact 
carried  out  or  not  (r).     The  later  authorities  show -that  the 
agreement  is  void,  not  merely  if  the  unlawful  use  of  the 
subject-matter  is  part  of  the  bargain,  but  if  the  intention 
of  the  one  party  so  to  use  it  is  known  to  the  other  at  the 
time  of  the  agreement  (s).     Thus  money  lent  to  be  used 
in  an  unlawful  manner  cannot  be  recovered  (t).     It  is  true 
than  money  lent  to  pay  debts  can  be  recovered,  but  that,  as 
we  have  seen,  is  because   there  is  nothing  unlawful  in 
either  making  a  bet  or  paying  it  if  lost,  though  the  pay- 
ment cannot  be  enforced.     If  goods  are  sold  by  a  vendor 
who  knows  that  the  purchaser  means  to  apply  them  to  an 
illegal  0""  immoral  purpose,  he  cannot  recover  the  price  i  it 
is  the  same  of  letting  goods  on  hire  (s).     If  a  building  is 
demised  in  order  to  be  used  in  a  manner  forbidden  by  a 
Building  Act,  the  lessor  cannot  recover  on  any  covenant  in 
the  lease  (r).     And  in  like  manner  if  the  lessee  of  a  house 
which  to  his  knowledge  is  used  by  the  occupiers  for  im- 
moral purposes  assigns  the  lease,  knowing  that  the  assignee 
means  to  continue  the  same  use,  he  cannot  recover  on  the 
assignee's  covenant  to  indemnify  him  against  the  covenants 
of  the  original  lease  (u).     It  does  not  mate  ..•  whether  the 
seller  or  lessor  does  or  does  not  expect  to  be  paid  out  of 
the  fruits  of  the  illegal  use  of  the  property  (s). 

An  owner  of  property  who  has  contracted  to  sell  or  let  Option 
it,  but  finds  afterwards  that  the  other  party  means  to  use  fniMKient 
it  for  an  unlawful  purpose,  is  entitled  (if  not  bound)  to  !"  '^®  ^"* 
rescind  the  contract;  nor  is  he  bound  to  give  his  reason  at  avoid  the 


(r)  Oat  Light  de  Coke  Co.  v.  Turner 
(1839)  5  Bing.  N.  C.  666,  in  Ex.  Ch. 
6ti.  324. 

(i)  Pewce  V.  Broola  (1866)  L.  B. 
1  Ex.  213,  35  L.  J.  Ex.  134. 


(0  Cannon  v.  Bryce  (1819)  3  B.  & 
Aid.  179. 

(u)  Smith  V.  White  (1866)  1  Eq. 
626,  35  L.  J.  Gh.  454. 
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the  time  of  refusing  to  perform  it.  He  may  justify  the 
refusal  afterwards  by  showing  the  unlawful  purpose 
though  he  originally  gave  no  reason  at  all,  or  even  a 
different  reason  {x). 

But  a  completely  executed  transfer  of  property  or  an 
interest  in  property,  though  made  on  an  unlawful  con- 
sideration, or,  it  is  conceived,  for  an  unlawful  purpose 
known  to  both  parties,  is  valid,  and  caimot  afterwards  be 
set  aside  (y).  And  an  innocent  party  who  discovers  the 
unlawful  intention  of  the  other  after  possession  has  been 
delivered  under  the  contract  is  not  entitled  to  treat  the 
transaction  as  void  and  resume  possession  (z). 

As  with  contracts  voidable  on  other  grounds,  this  rule 
applies,  it  is  conceived,  only  where  an  interest  in  possession 
has  been  given  by  conveyance  or  delivery.  The  vendor 
who  had  sold  goods  so  as  to  pass  the  general  property,  but 
without  delivery,  or  the  lessor  who  had  executed  a  demise 
to  take  effect  at  a  future  day,  might  rescind  the  contract 
and  stand  remitted  to  his  original  possession  on  learning 
the  unlawful  use  of  the  property  designed  by  the  purchaser 
or  lessee  (a). 

On  the  same  principle  an  insurance  on  a  ship  or  goods 
is  void  if  the  voyage  covered  by  the  insurance  is  to  the 
knowledge  of  the  owner  unlawful  (which  may  happen  by 
the  omission  of  the  statutory  requirements  enacted  for  the 
protection  of  seamen  and  passenge  ^,  as  well  as  in  the 
case  of  trading  with  enemies  or  the  like).  "  Where  the 
object  of  an  Act  of  Parliament  is  to  prohibit  a  voyage,  the 
illegality  attaching  to  the  illegal  voyage  attaches  also  to 
the  policy  covering  the  voyage,"  if  the  illegality  be  known 
to  the  assured.     But  acts  of  the  master  ,/r  other  persons 


(«)  Cotoan  V.  MUboum  (1867)  L. 
B.  2  Ex.  230,  36  L.  J.  Ex.  124,  see 
per  Bramwell  B.  ad  fin. 

(y)  Ayerst  v.  Jenkint  (1873)  16 
Eq.  275,  42  L.  J.  Ch.  690. 

(?)  Peret  v.  HiU  (1854)  15  0.  B. 
207,  23  L.  J.  C.  P.  185,  where  an 
interest  in  realty  had  passed ;  but 


qu,  if  the  lessor  could  not  have  had 
the  lease  set  aside  in  equity.  Aato 
chattels,  contra  per  Martin  B.  in 
Pearce  v.  Brookt  (1866)  L.  R.  1  Ex. 
217;  but  this  seems  unsupported: 
see  L.  Ji.  4  Q.  B.  311,  315. 

(.i)  Op.  Cowan  v.  MiJhoum  (1867* 
T .  R.  2  Ex.  230,  86  L.  J.  Ex.  124. 
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not  kuovvu  to  the  owner  do  not  vitiate  the  i)oliey,  though 
they  may  be  such  as  to  render  the  voyage  illegal  (/>). 

An  agreement  may  be  made  void  by  its  connexion  with  Agree- 
ail  unlawful  purpose,  though  subsequent  to  the  execution  connected 

i.  •■  with  but 

"'  "•  ,  .  BubBe- 

To  have  that  effect,  however,   the  coimexion  must  he  ([uent  to 

something  more  than  a  mere  conjunction  of  circumstances  *ui  trans^ 

into  which  the  unlawful  transaction  entei-s  so  that  without  »ction. 

it  there  would  have  been  no  occasion  for  the  agreement,  agreement 

It  must  amount  to  a  unity  of  design  and  purpose  such  ""^  ^''^^ 

that  the  agreement  is  really  part  and  parcel  of  one  en+ire  integral 

unlawful  scheme.     This    is    well    shown    by   some    cases  J^,*'^^!^! 

decided  in  the  Supreme  Court  of  the  United  States,  and  design. 

spreading  over  a  considerable  time.     They  are  the  more  s„prome 

worth  special  notice  as  they  are  unlike  anything  in  our  Court, 

own  books.     In  Armstromi  v.  Tolev  {c)  the  point,  as  put  Arm'- 

by  the  Court  in  a  slightly  simplified  form,  was  this  :  "  A.  ^*'?"^  '"^^ 

during  a  war  contrives  a  plan  for  importing  goods  on  his 

own  account  from  the  country  of  the  enemy,  and  goods  are 

sent  to  B.  by  the  same  vessel.     A.  at  the  request  of  B. 

becomes  iLjurety  for  the  payment  of  the  duties  [in  fact  a 

commuted  payment  in  lieu  of  confiscation  of  the  goods 

themselves]   which   accrue   on   the   goods   of  B.,   and   is 

compelled  to  pay  them  :  can  he  maintain  an  action  on  the 

promise  of  B.  to  return  this  money  i "     The  answer  is 

that  he  can,  for  the  "  contract  made  with  the  government 

for  the  payment  of  duties  is  a  substantive  independent 


(6)  Wilson  V.  Bankin  (1865)  L. 
K.  1  Q.  B.  162,  35  L.  J.  Q.  B.  203 
(Ex.  Ch.) ;  Dudgeon  v.  Pembroke 
(1874)  L.  R.  9  Q.  B.  581,  at  p.  585, 
43  L.  J.  Q.  B.  220,  per  Quain 
J.  and  authorities  there  referred 
to.  Cp.  further,  on  the  general 
head  of  agreements  made  with 
an  unlawful  I'lirpose,  Ilanauer  v. 
Doane  (1870)  2  Wallace  (Sup.  Ct. 
U.  S.)  342  :  in  Sprott  v.  U.  S.  (1874) 
20  lb.  459,  it  was  held  that  a  buyer 
of  cotton   from    the    Confederate 


Government,  knowing  that  the  pur- 
chase-mouey  would  ba  applied  in 
support  of  the  rebellion,  could  not 
be  recognized  by  the  U.  S.  courts  as 
owner  of  the  cotton :  diss.  Field  J. 
on  the  grounds  (which  seem  right) 
that  it  was  a  question  not  of  con- 
tract but  of  ownership,  and  that  in 
deciding  on  title  to  personal  pro- 
perty the  de  facto  government  exist- 
ing at  the  time  and  place  of  the 
trtinsaction  must  be  regarded, 
(c)  (1826)  11  Wheaton  258,  269. 
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contract  entirely  distinct  from  the  unlawful  importation." 
But  it  would  be  otherwise  if  the  goods  had  been  imported 
on  a  joint  adventure  by  A.  and  B.    In  McBlair  v.  Gihbes  (d) 
an    assignment    of   shares  in   a  company  was  held  ^ood 
as    between    the    parties  though  the  company  haJ  been 
originally  formed  for  the  unlawful  purpose  of  supporting 
the  Mexicans  against  the  Spanish  Government  before  the 
independence  of  Mexico  was  recognized   by  the   United 
States.     In  Miltenherger  v.  Cooke  (e)  the  facts  were  these. 
In  1866  a  collector  of  United  States  revenue  in  Mississippi 
took  bills  in  payment  when  he  ought  to  have  taken  coin, 
his  reason  being  that  the  state  of  the  country  made  it 
still  unsafe  to  have  much  coin  in  hand.     In  account  with 
the  government  he  charged  himself  and  was  charged  with 
the  amount  as  if  paid  in  coin.    Then  he  sued  the  acceptors 
on  the  bills,  and  it  was  held  there  was  no  such  illegality 
as  to  prevent  him  from  recovering.     If  the  mode  of  pay- 
ment was  a  breach  of  duty  ai^  against  the  Federal  govern- 
ment, it  was  open  to  the  government  alone  to  take  any 
objection  to  it. 
Fuher  r.         We  return  to  our  own  Courts  vor  a  case  where  on  the 
e".  Ch!  "  other  hand  the  close  connexion  with  an  illegal  design  was 
established  and  the  agreement  held  bad.     In  Fisher  v. 
Bridges  (/)  the  plaintiff  sued  the  defendant  on  a  simple 
covenant  to  pay  money.     The  defence  was  that  the  cove- 
nant was  in  fact  given  to  secure  payment  of  part  of  the 
purchase-money  of  certain  leasehold  property  assigned  by 
the  plaintift'  to  the  defendant  in  pursuance  of  an  unlawful 
agreement   that    the    land   should    be    resold   by  lottery 
contrary  to  the  statute  (y).     The  Court  of  Queen's  Bench 
held  unanimously  that  the  covenant  was  good,  as  there 
was    nothing  wrong   in  paying  the  money,  even  if  the 
unlawful  purpose  of  the  original  a/^eement  had  in  fact 
been  executed :  and  the  case  was  likened  to  a  bond  given 


(«')  (1864)  17  Howard  232. 

(i)  (1873)  18  Wallwe  421. 

(/)  (1853)  2  S.  &  B.  118,  22  L. 


J.  Q.  B.  270  ;  in  Ex.  Ch.  3  E.  4  b. 
642,  28  L.  J.  Q.  B.  276. 
iff)   12  Qeo.  2,  c.  28,  b.  1. 


SBCUMTIKS  .„a  p^vME«.  ^^  ^0.1,. 
in  consideration  of  nao*  «  u  ,  . 

Exchequer  Chamb.rCanI  r'""'  ^"'  ">"  Court  of 
holding  that  the  covert  r:^"™r''  *"''  J"%°-t. 
illegal  tmnsaction,  Jhethet^^  '"/"'''taee  part  of  an 

covenant  was  given  for  payment  of  V'       f  "'^*  *''« 
It  spnngs  from  ^nd  is  a  ^  r       t     P-^hase-money. 
".ent;  and  a«  the  1:  to^M'rt       f '  '"^«^'  ''«'- 
commct,  80  neither  will  it  allow  tht       T  *'"'  ''"«^'"'' 
-%  for  the  pu..ha«.lre;':S  r  t  ™'""  '^ 
l«g«n  was  tainted  with  illegality  "TK      /  l*"  ""S^"*' 
oat  that  the  caae  of  a  bond  riten  7'^  ^"''"''  P^-'^d 
>»  not  analogous,  inasmuch  Tit  '0^;''''"''''''''™ 
an  illegal  consideration  but  no^„     ]  ""habitation  is  not 
."if  an  agreement  had  been  mad  ™"™  "*  *"•     «»' 
in  consideration  of  future  nob;.!*  !''*^  "  ™"  "f  money 
tation,  the  money  being  un^d'^'tT'^.'  '''''  -'«>''i- 
«nre  that  money,  thaf  3  ^  the      "^  '"'"''  ^™°  *» 
and  such  a  bond  could  not  unt         ^^  ""^^  ^  'h"; 
enforced."  °'  ™''<"'  ««<'l'  circumstances  be 

i.-ira:;*d^:e!lf  r  ""^  ^^^  ""^  "-"  -vague  in  P  . . , 
-owever,  does  no    r^rarVr '"'  "  ^'^^     '^^  ^^C  "F 
tl.i-that  where  a  E  1^2  "^'''"^  '^'^^  *"-> 
a  ™ple  contract  would  be  C tTr'"'  "'.  "™^^  ^  »" 
a^bsequent  security  for  thet^        ^"'"'  °f  il%alitv 
■■'  P™ua.,ce  of  the  onrinal  »         '^^'"""''  whether  given 
"«'  enforceable :  „r,  SsIXT  ™'  ^  -'•  «  "i^Li:: 

^"tt^tTtr^eftt "-- i"»- ^^^ "  "ir'- 

ue^^e  V.  Mare  (i)  a  '^  -^quaJiv 

^-   J.  Ex.   266  ,      17  c.  B.  N  g  188^^^  ^^  ^"^  <^««4) 
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policy  of  assurance  was  assigned  by  deed  as  a  further 
security  for  the  payment  of  a  bill  of  exchange.  The  bill 
itself  was  given  to  secure  a  payment  by  way  of  fraudulent 
preference  to  a  particular  creditor,  and  accepted  not  by  the 
debtor  himself  but  by  a  third  person.  It  was  held,  both  on 
principle  and  on  the  authority  of  Fisher  v.  BHclges,  that 
the  deed  could  not  be  enforced.  Again  in  Clay  v.  Ray  (?) 
two  promissory  notes  were  secretly  given  by  a  compounding 
debtor  to  a  creditor  for  a  sum  in  excess  of  the  amount  of 
the  composition.  Judgment  was  obtained  in  an  action  on 
one  of  these  notes.  In  consideration  of  proceedings  being 
stayed  and  the  notes  given  up  a  third  person  gave  a 
guaranty  to  the  creditor  for  the  amount :  it  was  held  that 
on  this  guaranty  no  action  could  be  maintained. 

It  seems  doubtful  whether  this  principle  would  apply  to 
a  security  for  money  payable  under  an  agreement  of  which 
the  performance  was  not  unlawful,  though  the  agreement, 
on  grounds  of  public  policy,  were  not  enforceable. 


This  is  a  convenient  place  to  state  a  rule  of  a  more  special 
kind  which  has  already  been  assumed  in  the  discussion  of 
various  instances  of  illegality,  and  the  necessity  of  which  is 
obvious:  namely: — 

5a.  Bond       5a.   If  the  condition  of  a  bond  is  unlawful,  the  whole 
Iliuwful    bond  is  void  (k). 

condition 
is  wholly 

void.         Rules  of  Evidence  and  Procedure  touching  Unlawful 

Agreements. 

6.  Illega-        6.  Extrinsic  evidence  is  always  admissible  to  show  that 
tdwa'yfhe   ^^e  object  or  consideration  of  an  agreement  is  in  fa«t 

ahown  by    illegal. 


(i\  17('.  B  N.  S  188. 

(k-)  Co.  Lit.  20t)  b,  Sht-pp.  Tt)uch. 
'M'2  ;  wliure  it  is  naid  that  if  the 
matter  uf  the  condition  be  only 
malum  prohibitum,  the  obligation  is 


libRolute  (as  if  the  ci  ndition  were 
meio'y  iinpoHHihle)  :  but  tliJH  (IId- 
tinctitin  ia  now  clearly  not  law :  oee 
Duiergier  v.  Ftllouv  (1830)  10  B.  & 
C.  826. 
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This  is  an  elementary  rule  established  bv  decisions  both  extrinsic 
at  law  (l)  and  in  equity  (m).     Even  a  document  which  for  *^*  ^°*^*' 
want  of  a  stamp  would  ~iot  be  available  to  establish  any 
right  is  admissible  to  prove  the  illegal  nature  of  the  trans- 
action to  which  it  belongs  (n). 

But  where  the  immediate  object  of  the  agreement  (in 
the  sense  explained  above)  is  not  unlawful,  we  have  to 
bear  in  mind  a  qualifying  rule  which  has  been  thus 
stated : 


In 


[laivfid 


6a.  "  When  it  is  sought  to  avoid  an  agreement  net  being  in  itself  unlawful 
on  the  ground  of  its  being  meant  as  part  of  an  unlawful  scheme  or  to  carry 
out  an  unlawful  object,  it  must  be  shown  that  such  was  the  intention  of 
the  parties  at  the  time  of  making  the  agreement  "  (o). 


The  fact  that  unlawful  means  are  used  in  performing  an 
agreement  which  is  prima  facie  lawful  and  capable  of 
being  lawfully  performed  does  not  of  itself  make  the 
agreement  unlawful  {p).  This  or  other  subsequent  conduct 
of  the  parties  in  the  matter  of  the  agreement  may  be 
evidence,  but  evidence  only,  that  a  violation  of  the  law 
was  part  of  their  original  intention,  and  whether  it  was  so 
is  a  pure  question  of  fact  {q).  The  omission  of  statutory 
requisites  in  carrying  on  a  partnership  business  is  con- 
sistent with  the  contract  of  partnership  itself  being  lawful ; 
but  if  it  is  shown  as  a  fact  that  there  was  from  the  first 
a  secret  agreement  to  carry  on  the  business  in  an  illegal 
manner,  the  whole  must  be  taken  as  one  illegal  transac- 
tion (>•).  Again,  it  is  no  answer  to  a  claim  for  an  account 
of  partnership  profits  that  there  was  some  collateral  breach 


6o.  Where 
unlawful 
intention 
is  alleged 
it  must  be 
shown  to 
have 
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Ihow  that 
in  fact 


Idition  were 

It    ttilH    'l'"- 

t.t  law :  «e 
|30)  10  B.  & 


[l]  Collint  V.  BlarUem  (1767)  1 
Sm.  L.  C. 

(m)  Feyndl  v.  Sprye  (1852)  1  D. 
M.  ft.  660,  672,  21  L.  J.  Ch.  633, 
p*r  Knight  Bruce,  L.  J. 

(n)  L'oppock  V.  Bower  (1838)  4  M. 
4W.  361. 

(o)  Lord  Howden  v.  Simpson  (1839) 
lOA.  &E.  793,  818, 

(p)  A  subsequent  agreement  to 
vary  the  performance  of  a  cintract 


in  a  way  that  would  make  it  un- 
lawful is  merely  inoperative,  and 
leaves  the  original  contract  in  force: 
City  of  Memphis  v.  Brown  (1873)  20 
Wallace  (Sup.  Ct.  U.  S.)  289. 

(q)  Prater  W.Hill  (1853)  1  McQu. 
892. 

(r)  Armstrong  v.  Armstrong  (1834) 
3  M.  A  K.  46,  64,  13  L.  J.  Ch.  101, 
8.  c.  nom.  Armstrong  v.  Lewis  (1834) 
in  Ex.  Ch.  2  Or.  &  M.  274,  297. 
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of  the  law  in  the  particular  transaction  in  which  they 
were  earned  (s).  Where  a  duly  enrolled  deed  inter  vivos 
purported  to  create  a  rent-charge  for  charitable  purposes, 
but  the  deed  remained  in  the  grantor's  keeping,  no  payment 
was  made  during  his  lifetime,  nor  was  the  existence  of  the 
deed  communicated  to  the  persons  interested,  and  the 
conduct  of  the  parties  otherwise  showed  an  understanding 
that  the  deed  should  not  take  effect  till  after  the  grantor's 
death,  it  was  set  aside  as  an  evasion  of  the  Mortmain 
Act  (t).  Again,  an  agreement  is  not  unlawful  merely 
because  something  remains  to  be  done  by  one  of  the 
parties  in  order  to  make  the  performance  of  the  agreement 
or  of  some  part  of  it  lawful,  such  as  obtaining  a  licence 
from  the  Crown  (u).  On  the  same  principle  it  is  not 
illegal  for  a  highway  board  to  give  a  licence  to  a  g?  ^  com- 
pany to  open  a  highway  within  the  board  u  jurisdiction,  for 
it  must  be  taken  to  mean  that  they  are  to  do  it  so  as  not 
to  create  a  nuisance  (x). 

In  Waugh  v.  Morris  (y)  it  was  agreed  by  charter-party 
that  a  ship  then  at  Trouville  should  go  thence  with  a  cargo 
of  hay  to  London,  and  all  cargo  was  to  be  brought  and 
taken  from  the  ship  alongside.  Before  the  date  of  the 
charter-party  an  Order  in  Council  had  been  made  and 
published  under  the  Contagious  Diseases  (Animals)  Act, 
1869,  prohibiting  the  landing  of  hay  from  France  in  this 
country.  The  parties  did  not  know  of  this,  and  the  master 
learnt  it  for  the  hrst  time  on  arriving  in  the  Thames.  In 
the  result  the  charterer  took  the  cargo  from  alongside  the 
ship  in  the  river  into  another  vessel  and  exported  it,  as  he 
lawfully  might,  but  after  considerable  delay.  The  ship- 
owner sued  him  for  demurrage,  and  he  contended  that  the 
contract  was  illegal  (though  it  had  in  fact  been  lawfully 


(«)  Sharp  V.  Taylor  (1849)  2  Ph. 
801. 

(t)  Way  V.  East,  2  Drew.  44,  23 
L.  J.  Ch.  109. 

(u)  Sewell  V.  Royal  Exch.  Atiurance 
Co.  (1813)  4  Taunt.  856  ;  Haines  v. 
JBusk  (1814)  6  ib.  621;  op.  Porter's 


ca.  1  Co.  Rep.  25  a,  the  like  m  to  « 
conditinn  in  a  devise. 

[x)  Edgwnre  Highway  Board  v. 
Harrow  Gas  Co.  (1874)  L.  R.  10  Q. 
B.  92,  44  L.  J.  Q.  B.  1. 

;•)  (1873)  L.  R.  8  Q.  B.  202,  42 
L.  J.  Q.  B.  57. 
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performed),  as  the  parties  had  intended  it  to  be  performed 
by  means  which  at  the  time  of  the  contract  were  unlawful, 
viz.  landing  the  hay  in  the  port  of  London.  The  Court 
however  refused  to  take  this  view.  It  was  true  that  the 
plaintiff  contemplated  ana  expected  that  the  hay  would  be 
landed,  as  that  would  be  the  natural  course  of  things.  But 
the  landing  was  no  part  of  the  contract,  and  if  the  plaintiff 
had  had  before  him  the  possibility  of  the  landing  being  for- 
bidden, he  would  probably  have  expected  the  defendant  not 
to  break  the  law  ;  as  in  fact  he  did  not,  for  no  attempt  was 
made  to  land  the  goods. 

"  We  quite  agree  that  wheru  a  contract  is  to  do  a  thing  which  cannot  be 
performed  without  a  violation  of  the  Uw  it  ia  void,  whether  the  parties  knew 
the  law  or  not.  But  we  think  that  in  order  to  avoid  a  contract  which  can 
be  legally  perfornied  on  the  ground  that  there  was  an  intention  to  perform 
it  in  aa  illegal  manner,  it  is  necessary  to  show  that  there  was  the  wicked 
intention  to  break  the  law  ;  and  if  this  be  so,  the  knowledge  of  what  the 
law  is  becomes  of  great  importance  "  (z). 


•I  I 


s)  Act, 

in  this 

master 

es.    In 

liflo  thp 

But  on  the  other  hand  where  an  agreement  is  prima 
facie  illegal,  it  lies  on  the  party  seeking  to  enforce  it  to 
show  that  the  intention  was  not  illegal.  It  is  not  enough 
to  show  a  mere  possibility  of  the  agreement  being  lawfully 
performed  in  particular  contingent  events.  "  If  there  be 
on  the  face  of  the  agreement  an  illegal  intention,  the 
hurden  lies  on  the  party  who  uses  expressions  prima  facie 
importing  an  illegal  purpose  to  show  that  the  intention 
was  legal"  (a). 


Where 
agreement 
primafaeit 
unlawful, 
not 

enough  to 
show  mere 
possibility 
of  lawful 
perform- 
ance. 


We  now  come  to  the  rule,  which  we  will  first  state  As  to 
provisionally  in  a  general  form,  that  money  or  property  bldJ*""^ 

paid  or  delivered  under  an  unlawful  agreement  cannot  be  money  or 

pn.perty. 
recovered  back. 


i' 


=  !      I 


(j)  (1873)  L.  R.  8  Q.  B.  207-8. 

(a)  Holland  v.  UaU  (1817)  1  B.  A; 
Aid.  53,  ptr  Abbott  J.  ;  All  kins  v. 
Jupe  (1877)  2  C.  P.  D.  375,  46  L. 
J.  C.  P.  824.  The  same  principle 
it  expre»8cd  in  a  different  fotm  by 
Paulus :    "  Item    quod    leges    fieri 


prohibent,  si  perpetnam  causam  ser- 
vaturum  (Bt,  cts^at  obligatio  .  .  . 
quamquam  etiam  si  iion  sit  perpetua 
causa  .  .  .  idem  dicendnm  est, 
quia  statim  contra  mores  sit."  D.45. 
1.  de  v.  o.  35  §  1. 


r 
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Lord 
Mans- 
field's ex- 
planatioa 
of  the 
rule. 


This  rule  (which  is  subject  to  exceptions  to  be  T»rp. 
sently  stated)  is  the  chief  part,  though  not  quite  the 
whole,  of  what  is  meant  by  the  maxim  In  pari  delicto 
•potior  est  condicio  defendentu  (b).  To  some  extent  it 
coincides  with  the  more  general  rule  that  money  voluntarily 
paid  with  full  knowledge  of  all  material  facts  cannot  be 
recovered  back.  However  the  principle  proper  to  this 
class  of  cases  is  that  persons  who  have  entered  into 
dealings  forbidden  by  the  law  must  not  expect  any  assist- 
ance from  the  law,  save  so  far  as  the  simple  refusal  to 
enforce  such  an  agreement  is  unavoidably  beneficial  to  the 
party  sued  upon  it.  As  it  is  sometimes  expressed,  the 
Court  is  neutral  between  the  parties.  The  matter  is  thus 
put  by  Lord  Mansfield  : 

"The  objection,  that  a  coptract  is  immoral  or  illegal  as  between  plaintiff 
and  defendant,  sounds  at  all  times  very  i'l  in  the  month  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed,  but  it  is 
founded  in  general  principles  of  policy,  which  the  defendant  has  the 
advantage  of  contrary  to  the  real  justice  as  between  him  and  the  plaintiff, 
by  accident,  if  I  may  say  8o.  The  principle  of  public  policy  is  this :  ex  dolo 
malo  non  orilur  actio.  No  Court  will  lend  its  aid  to  a  man  who  founds  his 
cauhe  of  action  upon  an  immoral  or  an  illegal  act.  If  from  the  plaintiff's 
own  stating  or  otherwise  the  cause  of  action  appears  to  arise  ex  turpi  causa, 
or  the  transgression  of  a  positive  law  of  this  country,  there  the  Court  says 
he  has  no  right  to  be  assiHted.  It  is  upon  that  ground  the  Court  goes;  not 
for  the  sake  of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were  to  change  sides, 
and  the  defendant  was  to  bring  his  action  against  the  plaintiff,  the  latter 
would  then  have  the  advantage  of  it ;  for  where  both  are  equally  in  fault, 
potior  eat  conditio  drfendentis  "  (c). 


Plaintiff  The  test  for  the  application  of  the  rule  is  whether  the 

recover  plaintiff  can  make  out  his  case  otherwise  than  "through 

where  his  ^j^g  medii  .n  and  by  the  act  of  an  illegal  transaction  to 

own  un-  ^                             ,      "^                                             o^ 

lawful  which  he  was  himself  a  party  "  (d).     It  is  not  confined  to 

part  of  his  ^^^  ^^^^  ^^  actual  money  payments,  though  that  is  the  most 

uwn  case,  common.     Where  the  plaintiff  had  deposited  the  half  of  <a 


(6)  Cp.  D.  ^0.  17.  de  reg.  inris, 
154,  C.  4.  7.  de  condict.  ob  turpem 
caupam,  2. 

(f)    Hdrmn    v.    Johnson    (1775) 


Cowp.  341,  US. 

id)  Taiflor  v.  C/iestcr  (186S»)  L.K. 
4  Q.  B.  309,  314,  38  L.  J.  Q.  B.  tlx 
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bank  note  with  the  defendant  by  way  of  pledge  to  secure 
the  repayment  of  money  due  for  wine  and  suppers  supplied 
by  the  defendant  in  a  brothel  and  disorderly  house  kept 
by  the  defendant  for  the  purpose  of  being  consumed  there 
ill  a  debauch,  and  for  money  lent  for  similar  purposes,  it 
was  held  that  the  plaintiff  could  not  recover,  as  it  was 
necessary  to  his  case  to  show  the  true  character  of  the 
deposit.  (This  is  apparent  by  the  course  of  the  pleadings ; 
the  declaration  was  on  a  bailment  of  the  half-note  to  be 
re-delivered  on  request,  and  in  detinue.  Pleas,  in  effect, 
that  it  was  deposited  by  way  of  pledge  to  secure  money  due. 
Replication,  the  immoral  character  of  the  debt  as  above)  (e). 
The  Court  inclined  also  to  think,  but  did  not  decide,  that 
the  plaintiff's  case  must  fail  on  the  more  general  ground 
that  the  delivery  of  the  note  was  an  executed  contract  by 
which  a  special  property  passed,  and  that  such  property 
must  remain  (/). 

The  rule  is  not  even  confined  to  causes  of  action  ecc 
tviitmctn.  An  action  in  tort  cannot  be  maintained  when 
the  cause  of  action  springs  from  an  illegal  transaction  to 
which  the  plaintiff  was  a  party,  and  that  transaction  is  a 
necessary  part  of  his  case  (g). 

Independently  of  the  special  grounds  of  this  rule,  a 
completely  executed  transfer  of  property,  though  originally 
made  upon  an  unlawful  consideration  or  in  pursuance  of 
au  unlawful  agreement,  is  afterwards  valid  and  irrevoc- 
able (li). 

The  rule  is  not  applicable  in  the  following  classes  of 
cases,  most  of  which  however  cannot  properly  be  called 
exceptions. 

An  agent  is  not  discharged  from  accounting  to  his  prin-  Duty  of 
cipal  bv  reason  of  pa-^.c  unlawful  acts  or  intentions  of  the  f?**"*"  *"'* 

'^        '  ^  trustees  to 


(c)  L.  R.  4Q.  B.  at  p.  312. 

(/)  Compare  Ex  parte  VaMecott 
(18/6)  4  Ch.  Div.  150,  46  L.  J.  Bk. 
14,  p,  31 6,  above ;  Begbie  v.  Photphate 
SemgeCo.  (1875)  L.  R.  10  Q.  B.  491, 
500,  uffd.  in  C.  A.  1  Q.  B.  Div.  679. 

((/)  Fivaz  V.  NicholU  (1846)  2  C.  B. 


501,  513,  15  L.  J.  C.  P.  125,  a  pecu- 
liar and  apparently  solitary  example. 
(h)  Ai/erst  v.  Jenkins  (1873)  16  Eq. 
275,  42  L.  J.  Ch.  690.  Op.  M'Calian 
V.  Mortimei'  (1842)  (Ex.  Cb.)  9  M. 
dt  W.  636. 
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•oooantto  prmcroal  collateral  to  the  matter  of  the  aerencv.     If  A 

principals    ^  t^     p        ,  /.  r.     ti  . 

not  with-     pays  money  to  b.  tor  the  use  oi  C,  b.  cannot  justify  a 

■*"°*?'°K.  refusal  to  pay  over  to  C.  by  showing  that  it  was  paid 
illegality,  under  an  unlawful  agreement  between  A.  and  C.  ({), 
Again,  if  A.  and  B.  make  bets  at  a  horse-race  on  a  joint 
account  and  B.  receives  the  winnings,  A.  can  recover  his 
share  of  the  money  or  sue  on  a  bill  given  to  him  by  B.  for 
it :  here  indeed  there  is  nothing  illegal  in  any  part  of  the 
business  (k).  For  the  same  reason  an  agent  employed  to 
bet  and  collect  winnings  is  bound  to  account  to  his  prin- 
cipal for  what  he  collects,  though  the  losers  could  not  have 
been  compelled  to  pay  (l).  In  like  manner  the  right  to  an 
account  of  partnership  profits  is  not  lost  by  the  particular 
transaction  in  which  they  were  earned  having  involved  a 
breach  of  the  law  (m).  Nor  can  a  trustee  of  property  refuse 
to  account  to  his  cestui  que  trust  on  grounds  of  this  kind : 
a  trust  was  enforced  where  the  persons  interested  were  the 


(i)  Tenant  v.  Elliott  (1797)  1  B. 
&P.  3. 

(k)  Johnton  v.  Lomaley  (1852)  12 
C.  B.  468.  And  where  B.  nsea 
monejB  of  his  own  and  A.'b  in  bet- 
ting, on  the  terms  of  dividing  win- 
ningn  in  certain  proportions,  A.  can 
sue  B.  on  a  cheque  given  for  his 
8hare  of  winninsis:  Beestonv.  Beeston 
(1876)  1  Ex.  D.  13,  45  L.  J.  Ex. 
230.  Cp.  and  dist.  Higginaon  v. 
Simpson  (1877)  2  C.  P.  D.  76,  46 
L.  J.  C.  P.  192,  where  the  transac- 
tion in  question  was  held  to  be  in 
substance  a  mere  wager.  Where  an 
agent  is  employed  to  bet  in  his  own 
name  and  receive  winnings  or  pay 
losses,  the  authority  to  pay  losses 
becomes  irrevocable  on  the  bet  being 
made;  iZeoc^v.  iln(^<on(1884)13Q. 
B.  Div.  779, 63  L.  J.  Q.  B.  532  ( Bowen 
and  Fry  L.  JJ.  affirming  Hawkins  J., 
disa.  Brett  M.  R.).  The  ground  taken 
by  the  majority  is  that,  under  the 
conditions  of  betting  as  commonly 
practised  and  known  to  the  parties, 
the  employment  of  the  plaintiff 
must  imply  an  indemnity  against 
all  payments  made  in  the  regular 
coorse  of  business.  A  fine  distinc- 
tion has  been  taken  in  two  recent 


cases  of  purchase  of  bank  shares 
through  brokers,  where  the  contract 
note  omitted  to  specify  the  num- 
bers of  the  shares  as  required  by 
Leeman's  Act,  30  &  31  Vict.  c.  29, 
s.  1 .  The  brokers,  if  they  had  not 
completed  the  contracts,  might  have 
been  declared  defaulters,  and  ex- 
pelled from  the  Strjk  Exchange. 
In  Seymour  v.  Bridge (\885)  14  Q.  B. 
D.  460,  Mathew  J.  held  that  the 
piincipal  could  not  repudiate ;  in 
Perry  v.  Bamett  (1885)  16  Q.  B.  Div. 
388,  64  li.  J.  Q  B.  466,  it  was  held 
(distinguishing  the  case  from  Bead 
V.  Anderson  and  Seymour  v.  B  'dge), 
that,  if  he  did  not  know  the  usage 
of  the  Stock  Exchange,  he  could. 

{I)  Bridger  v.  Sava^/e  (1884)  15  Q. 
B.  Div,  363,  54  L.  J.  Q.  B.  464:  the 
contract  of  agency  is  not  a  gaming  jt 
wagering  contract.  But  he  cannot 
be  liable  fur  failing  to  make  bets  or 
collect  winnings,  for  the  collection  is 
precarious:  Cohen  v.  Kittdl  (1889) 
22  Q.  B.  D.  681,  68  L.  J.  Q.  B.  241. 

(m)  Sharp  v.  Taylor  (1849)  2  Ph, 
801.  Of  course  it  is  not  so  where 
the  main  object  of  the  partnership 
is  unlawful 


:.-i^'?:rr 
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members  of  an  unincorporated  trading  association,  though 
it  was  doubtful    whether  the  association   itself  was   not 
illegal  (n).     So,  if  A.  with  B.'s  consent  effects  a  policy  for 
his  own  benefit  on  the  life  and  in  the  name  of  B.,  having 
himself  no  insurable  interest,  the  policy  and  the  value  of  it 
belong,  as  between  them,  to  A.  (o).     If  a  man  entrusts 
another  as  his  agent  with  money  to  be  paid  for  an  unlaw- 
ful pi^rpose,  he  may  recover  it  at  any  time  before  it  is 
actually  so  paid ;  or  even  if  the  agent  does  pay  it  after 
having  been  warned  not  to  do  so  (p);  the  reason  of  this, 
clearly  put  in  one  of  the  earlier  cases  (q),  is  that  whether 
the  intended  payment  be  lawful  or  not  an  authority  may 
always  be  countermanded  as  between  the  principal  and 
agent  so  long  as  it  is  not  executed  (r).     It  is  the  same 
where  the  agent  is  authorized  to  apply  in  an  unlawful 
manner  any  part  of  the  moneys  to  be  received  by  him  on 
account  of  the  principal ;  he  must  account  for  so  much  of 
that  part  as  he   has  not   actually  paid  over  (r).      The 
language  of  the  statute  8  &  9  Vict.  c.  109,  s.  18,  which 
says  that  no  money  can  be  recovered  "  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  upon  which  any  wager  shall  have  been  made  "  does 
not  prevent  either  party  from  repudiating  the  wager  at 
any  time  either  before  or  after  the  event  and  before  the 
money  is  actually  paid  over  and  recovering  his  own  deposit 
from  the  stakeholder  (s). 

Where  money  has  been  paid  under  an  unlawful  agree-  Money  re- 
ment,  but  nothing  else   done  in  performance  of  it,  the  tack, 

money  may  be  recovered  back.     But  in  the  decision  which  ^^ere 
,  1 .  .  .....  .  agreement 

establishes  this  exception  it  is  intimated  that  it  probably  not  exe- 

cuted. 


(n)  Sheppard  v.  Oxenford  (1855) 
1  K.  &  J.  491. 

(o)  WorthingUm  v.  Curtut  (1876) 
1  Ch.  Div.  419,  45  L.  J.  Ch.  259. 

if)  Hattelow  v.  Jackson  (1828)  8 
B.  &  C.  221,  226. 

(q)  Taylor  v.  Lendey  (1807)  9  East 
49. 

(r)  Bone  t.  EHets  (1860)  5  H.  & 
N.  926,  29  L.  J.  Ex.  488. 


(s)  Biggie  v.  Iliggs  (1877)  2  Kx. 
Div.  422,  46  L  J.  Ex.  721  ;  Bampden 
V.  WaUh  (1876)  1  Q.  B.  D.  189,  45 
L.  J.  Q.  B.  238,  where  former 
Ruthorities  are  collected  and  con- 
sidered; TriniAle  v.  //i«  (1879)  (J.O.) 
on  a  colonial  statute  iu  the  same 
terms,  6  App.  Ga.  842,  49  L.  J.  P. 
C.  49. 
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would   not   be   allowed  if  the   agreement   were   actually 
criminal  or  immoral  (t).     In  general,  "  if  money  is  paid  or 
goods  delivered  for  an  illegal  purpose,  the  person  who  has 
so  paid  the  money  or  delivered  the  goods  may  recover 
them  back  before  the  illegal  purpose  is  carried  out ;  but  if 
he  waits  till  the  illegal  purpose  is  carried  out,  or  if  ho  seeks 
to  enforce  the  illegal  transaction,  in  neither  case  can  he 
maintain  an  action  "  (u).     And  the  action  cannot  bo  main- 
tained by  a  party  who  has  not  given  previous  notice  that 
he  repudiates  the  agreement  and  claims  his  money  back  (,/•). 
In    Taylor  v.  Bowers  (u)  A.  had  delivered  goods  to  B. 
\mder  a  fictitious  assignment  for  the  purpose  of  defrauding 
A.'s  creditors.     B.  executed  a  bill  of  sale  of  the  goods  to 
C,  who  was  privy  to  the  scheme,  without  A.'s  assent.    It 
was  held  that  A.  might  repudiate  the  whole  transaction 
and  demand  the  return  of  the  goods  from  C.     In  Symes  v. 
Hughes  (y),  a  case  somewhat  of  the  same  kind,  the  plain- 
tiff had  assigned  ceitain  leasehold  property  to  a  trustee 
with  the  intention  of  defeating  his  creditors ;  afterwards 
under  an  arrangement  with  his  creditors  he  sued  for  the 
recovery  of  the  property,  having  undertaken  to  pay  them 
a  composition  in  case  of  success.     The  Court  held  that,  as 
the  illegal  purpose  had  not  been  executed,  he  wjis  oiititlcd 
to  a  reconveyance.     It  will  be  observed  however  that  the 
plaintiff  was  in  effect  suing  as  a  trustee  for  his  creditors,  so 
that  the  real  question  was  whether  the  fraud  upon  the 
creditors  should  be  continued  against  the  better  mind  of 
the  debtor  himself.      The  cases  above  mentioned  as  to 
recovering  money  from  agents  or  stakeholders  are  also  put 
partly  on  this  ground,  which  however  does  not  seem  neces- 
sary to  them  (z). 


(t)  Tappenden  v.  Randall  (1801) 
2  B.  ft  P.  467. 

(m)  I'er  Mellish  L.J.  Taylor  v. 
BoiDtrs  (1876)  1  Q.  B.  Div.  291,  at 
p.  300  ;  in  Herman  v.  Jeurhner 
(1886)  16  Q.  B.  Div.  661,  Boiue 
doubt  is  thrown  on  the  first  branch 
of  this  statement,  but  the  gronnd  of 
the  decision  was  that  an  illegal  pur- 
pose had  in  fact  been  carried  out. 


(x)  Palyart  v.  Leckie  (1817)  6  M. 
ft  S.  290. 

(y)  (1 870)  9Eq.  475, 39L.  J.  Ch.304. 

(z)  BaMelow  v.  Jackson,  (1828)  8 
B.  ft  C.  221.  Mearing  v.  HeUingt 
(1845)  14  M.  ft  W.  711,  15  L.  J. 
Ex.  168,  where  that  case  was 
doubted,  decides  only  this :  A  man 
cannot  sue  a  stakeholder  for  the 
whole  of  the  sweepstakes  he  has 
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III  certain  cases  the  parties  are  said  not  to  be  in  pari 
delicto,  namely  where  the  unlawful  agreement  and  the 
payment  take  place  under  circumstances  practically 
amounting  to  coercion.  The  chief  instances  of  this  kind 
in  courts  of  law  have  been  payments  made  by  a  debtor  by 
way  of  fraudulent  preference  to  purchase  a  particular 
creditor's  assent  to  his  discharge  in  bankruptcy  or  to  a 
composition.  The  leading  case  is  now  Atkiiwon  v. 
Denby  (j.i).  There  the  defendant,  one  of  plaintiff's 
creditors,  refused  to  accept  the  composition  unless  he  had 
something  more,  and  the  plaintiff  paid  him  50^.  before  he 
executed  the  composition  deed.  It  was  held  that  this 
money  could  be  recovered  back.  "  It  is  true,"  said  the 
Court  of  Exchequer  Chamber,  "  that  both  are  in  delicto, 
because  the  act  is  a  fraud  upon  the  other  creditors,  but  it 
is  not  par  delictum,  because  the  one  has  the  power  to 
dictate,  the  other  no  alternative  but  to  submit."  On  the 
same  ground  money  paid  for  compounding  a  penal  action 
contrary  to  the  statute  of  Elizabeth  may  be  recovered 
back  (h).  But  where  a  bill  is  given  by  way  of  fraudulent 
preference  to  purchase  a  creditor's  assent  to  a  composition, 
and  after  the  composition  the  debtor  chooses  to  pay  the 
amount  of  the  bill,  this  is  a  voluntary  payment  which 
cannot  be  recovered  {c). 

In  equity  the  application  of  this  doctrine  has  been  the 
same  in  substance,  though  more  varied  in  its  circumstances. 
The  rule  followed  by  courts  of  equity  was  thus  described 
by  Knight  Bruce  L.J. :  "  Where  the  parties  to  a  contract 
against  public  policy  or  illegal  are  not  in  pari  delicto  (and 
they  are  not  always  so)  and  where  public  policy  is 
considered  as  advanced  by  allowing  either,  or  at  least  the 


Parties 
not  in  pari 
delicto. 
Purchase 
of  oredi- 
tor's  asseot 
tu  com- 
positiou. 


Like 
doctrine 
of  equity. 


won  in  a  lottery,  and  then  reply  to 
the  objection  of  illegality  that  if  the 
whole  thing  is  illegal  he  must  at 
all  events  recover  his  own  stake. 
AlleganB  contraria  non  est  audien- 

(lU4. 

(«)  (I860)  6  H.  &  N.  778,  30  L. 
J.  Ex.  361,  in  Ex.  Oh.  7  H.  &  N. 


934,  31  L.  J.  Ex.  362  :  the  chief 
earlier  oneu  are  Smitk  v.  Bromley 
(1760)  2  Doug.  695,  Smith  v.  Cuff 
(1817)  6  M.  &  S.  160. 

(h)  Williams  v.  ffedley  (1807)  8 
East,  378. 

(c)  Wilson,  V.  Ray  (1839)  10  A.  & 
B.  82. 
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Special 
grounda 
of  relief. 


more  excusable  of  the  two,  to  sue  for  relief  against  the 
transaction,  relief  is  given  to  him,  as  we  know  from  various 
authorities,  of  which  Osborne  v.  Williams  [see  below]  is 
one  "  (d). 

On  this  principle  relief  was  given  and  an  account 
decreed  in  Osborne  v.  Williams  (e),  where  the  unlawful 
sale  of  the  profits  of  an  office  was  made  by  a  son  to  his 
father  after  the  son  had  obtained  the  office  in  succession  to 
his  father  and  upon  his  recommendation,  so  that  he  was 
wholly  under  his  father's  control  in  the  matter.  In  Ueynell 
V.  Sprye  (/)  an  agreement  bad  for  champerty  was  set  aside 
at  the  suit  of  the  party  who  had  been  induced  to  enter 
into  it  by  the  other  s  false  representations  that  it  was  a 
usual  and  proper  course  among  men  of  business  to  advance 
costs  and  manage  litigation  on  the  terms  of  taking  all  the 
risk  and  sharing  the  property  recovered,  In  a  later  case  a 
mortgage  to  secure  a  loan  of  money  which  in  fact  was  lent 
upon  an  immoral  consideration  was  set  aside  at  the  suit  of 
the  borrower  on  the  ground  that  the  interest  of  others 
besides  parties  to  the  corrupt  bargain  was  involved  (g).  A 
wider  exception  is  made,  as  we  have  seen  above,  in  the 
case  of  agreements  of  which  the  consideration  is  future 
illicit  cohabitation  between  the  parties.  The  treatment 
of  this  kind  of  agreements  is  altogether  somewhat  anoma- 
lous and  ill-defined,  and  may  perhaps  be  considered  open 
to  review.  Apart  from  this  particular  question,  there 
seems  to  be  no  reason  (at  all  events  since  the  Judicature 
Acts)  why  the  analogy  of  the  cases  in  equity  where  agree- 
ments have  been  set  aside  should  not  apply  to  the  legal 
right  of  recovering  back  money  paid.  If  this  be  correct, 
the  rule  and  its  qualifications  will  be  to  this  effect : 


Statement  7.  Money  paid  or  property  delivered  under  in  unlawful 
M  quali^  ^  agreement  cannot  be  recovered  back,  nor  the  agreement 
fied.  get  aside  at  the  suit  of  either  party — 


(d)  ReyneU  v.  Sprye  (1852)  1  D. 
M.  G.  660,  at  p.  679. 
(«)  (1811)  18  Vea.  379. 


(/)  1  D.  M.  G.  660,  679. 

(g)  W.  V.  B.  (1863)22  Beav.  574. 
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unless  nothing  has  been  done  in  the  execution  of  the 
unlawful  purpose  beyond  the  payment  or  delivery  itself 
(and  the  agreement  is  not  positively  criminal  or  im- 
moral?); 

or  unless  the  agreement  was  made  under  such  circum- 
stances as  between  the  parties  that  if  otherwise  lawful  it 
would  be  voidable  at  the  option  of  the  party  seeking 
relief  (h) ; 

or,  in  the  case  of  an  action  to  set  aside  the  agreement, 
unless  in  the  judgment  of  the  Court  the  interests  of  third 
persons  require  that  it  should  be  set  aside. 


8.  Where  a  difference  of  local  laws  is  in  question,  the  8.  Conflict 
lawfulness  of  a  contract  is  to  be  determined  by  the  law  j,pace. 


governing  the  substance  of  the  contract  (that  is,  according  Lex  loci 

contract' 
prevails 


to  the  English  authorities,  the  law  of  the  place  where  the  <^<"'^'''»<^«* 


contract  is  made,  subject  to  the  consideration  of  matters 

showing  a  different  intention,  for  example,  if  the  contract 

is  wholly  to  be  performed  in  some  other  place)  (^). 

Exception  1. — An  agreement  entered  into  by  a  citizen  unless 

in  violation  of  a  prohibitory  law  of  his  own  state  cannot  in  by  pro- 

anv  case  be  enforced  in  any  court  of  that  state.  hibitory 

''  ,  ''  munici(>sl 

Exception  2. — An  agreement  contrary  to  common  prin-  law  of  the 

ciples  of  justice  or  morality,  or  to  the  interests  of  the  state,  or'uniesB 

cannot  in  any  way  be  enforced.  the  agree- 

What  we  here  have  to  do  with  is  in  truth  a  fragment  of  contrary  to 

a  much  larger  subject,  namely,  the  consideration  of  the  common 

local  law  governing  obligations  in  general  (k).  interests 


(k)  This  form  of  expression  is  not 
positively  warranted  by  the  authoii- 
ties,  but  is  submitted  as  fairly  re- 
prtisenting  the  result. 

(i)  Westlakp,  234,  237  ;  per  Erie 
C.J.  Branky  v.  S.  E.  R.  Co.  (1862) 
12  C.  B.  N.  S.  at  p.  72  :  "  As  a 
general  rule,  the  lex  loci  contractus 
governs  in  deciding  whether  there 
was  illega'ity  in  the  contract ;  " 
Uayd  V.  Gu,ihtH  (1865)  Ex.  Ch.,  L. 
K.IQ  B.  116.  122,  35  L.  J.  Q.  B. 
74,  in  a  very  caref'jl  judgment  pre- 


pared by  Willes  J.;  Jacobs  v.  Cridit 
Lyrmvais  (1884)  12  Q.  B.  Div.  589, 
600,  53  L.  J.  Q.  B.  156. 

(k)  For  the  treatment  of  it  in  this 
connexion,  see  Savigiv,  Svst.  8,  269- 
278  (§  374  C.)  ;  Story,  Conflict  of 
Laws,  §§  243  .qq  258  sqq. ;  Whar- 
ton, §§  482  497.  Mr.  Westlake 
(Piivate  Intern.  Law,  ed.  1880,  §§ 
203,  204)  states  the  rules  thus  : 
Where  a  contract  contemplated  the 
violation  of  English  law,  it  cannot 
be  enforced  here,  notwithstanding 
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of  the  The  main  proposition  is  well  established,  and  it  would 

be  idle  to  attempt  in  this  place  any  abridgment  or  restate- 
the  first  ment  of  what  is  said  upon  it  by  writers  on  so-called  Private 
exception.  International  Law  (l).  The  first  exception  is  a  simple  one. 
The  municipal  laws  of  a  particular  state,  especially  laws  of 
a  prohibitory  kind,  are  as  a  rule  directed  only  to  things 
done  within  its  jurisdiction.  But  a  particular  law  may 
positively  forbid  the  subjects  of  the  state  to  undertake  some 
particular  class  of  transactions  in  any  part  of  the  world : 
and  where  such  a  law  exists,  the  courts  of  that  state  must 
give  effect  to  it.  A  foreigner  cannot  sue  in  an  English 
court  on  a  contract  made  with  a  British  subject,  and  itself 
lawful  at  the  place  where  it  was  made,  if  it  is  such  that 
British  subjects  are  forbidden  by  Act  of  Parliament  to 
make  it  anywhere  (m).  It  may  be  doubted  whether  such 
a  contract  would  be  recognized  even  by  the  courts  of  the 
state  where  it  was  made,  unless  the  prohibition  were  of  so 
hostile  or  restrictive  a  character  as  between  the  two  states 
as  not  to  fall  within  the  ordinary  principles  of  comity  (e.g. 
if  the  rulers  of  a  people  skilled  in  a  particular  industry 
should  forbid  them  to  exercise  or  teach  that  industry 
abroad).  The  authorities  already  cited  (p.  276,  above)  as  to 
marriages  within  the  prohibited  degrees  contracted  abroad 
by  British  subjects  may  also  be  usefully  consulted  as  illus- 
trating this  topic. 

Ab  to  The  second  exception  is  by  no  means  free  from  diffi- 

the  seoond       ,  .  ,  .  .  ,  .  ,  /    s       mi 

exception,  culties  touching  its  real  meaning  and  extent  (v).    There 


that  it  may  have  been  valid  by  its 
proper  law.  Where  a  contract  con- 
flicts with  what  are  deemed  in  Eng- 
land to  be  essential  public  or  moral 
interests,  it  cannut  be  euforc^d  here, 
notwithstanding  that  it  may  have 
been  valid  by  its  proper  law. 

(/)  The  name,  though  current,  is 
both  clumsy  and  absurd.  The  rules 
of  municipal  jurisdiction  concerning 
the  recognition  and  application  of 
fon-ign  laws  have  **  certain  cosmo- 
politan character,  but  are  not  in- 
ternational: they  are  in  one  sense 


ills  gintium,  bat  not  in  any  sense 
inter  gente*. 

(m)  Santos  v.  TUidge  (18G'1  in 
Ex.  Cb.  8  C.  B.  N.  a.  at  p.  874,  29 
L.  J.  C.  P.  at  p.  850,  per  Black- 
bum  J. 

(n)  "Whether  an  action  can  be 
supported  in  England  on  a  contrtct 
which  is  void  by  the  law  of  Sni;- 
land,  but  valid  by  the  law  of  the 
country  where  the  matter  i.s  true- 
acted,  is  a  great  quextinn":  prr 
Wilmot  J.  Roliimmi  v.  Bland  (IW) 
2  Burr.  1083. 
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is  no  doubt  that  an  agreement  will  not  necessarily,  though 
it  will  generally,  be  enforced  if  lawful  according  to  its 
proper  local  law.  The  reasons  for  which  the  court  may 
nevertheless  refuse  to  enforce  it  have  been  variously  ex- 
pressed by  judges  and  text-writers,  and  sometimes  in  very 
vnde  language. 

It  may  be  taken  for  granted  that  the  courts  of  a  civilized  Transac- 
state  cannot  give  effect  to  rights  alleged  to  be  valid  by  ^^^y  ^°' 
some  local   law,  but   arising   from  a   transaction  plainly  common 
repugnant  to  the   ius  gentium  in  its  proper  sense — the  of  civilized 
principles  of  law  and  morality  common  to  civilized  nations,  f**^*'?^  °' 
In  other  words,  a  local  law  cannot  be  recognized,  though  a  wholly 
otherwise  it  would  be  the  proper  law  to  look  to,  if  it  is  in  ^^  „« 


derogation  of  all  civilized  laws  (o).  This  indeed  seems  a  family 
fundamental  assumption  in  the  administration  of  justice,  not  recog- 
in  whatever  forum  and  by  whatever  procedure.  Likewise  *^"e<^- 
it  is  clear  that  no  court  can  be  bound  to  enforce  rights 
arising  under  a  system  of  law  so  different  from  its  own, 
and  so  unlike  anything  it  is  accustomed  to,  that  not  only 
its  administrative  means,  but  the  legal  conceptions  which 
are  the  foundation  of  its  procedure,  and  its  legal  habit  of 
mind  (p),  so  to  speak,  are  wholly  unfitted  to  deal  with 
them.  For  this  reason  the  English  Divorce  Court  caimot 
entertain  a  suit  founded  on  a  Mormon  marriage.  Apart 
from  the  question  whether  such  marriages  would  be 
regarded  by  our  courts  as  immoral  iure  gevtluin  (q),  the 
matrimouial  law  of  England  is  wholly  inapplicable  to 
polygamy,  and  the  attempt  to  apply  it  would  lead  to 
manife?t  absurdities  (r).     Practically  these  difficulties  can 


(o)  It  has  b«en  laid  down  that 
contracts  to  bribe  or  corruptly  in- 
fluence oflScers  of  a  foreign  govern- 
ment—even if  not  prohibited  by  the 
It*  of  that  afovernment — will  not 
be  enforced  in  the  courts  of  the 
United  States  :  Oscanyan  v.  Arms 
Co.  103  U.*;.  261,  277  ;  and  thia  not 
in  the  interest  of  the  foreign  govern- 
ment, but  for  the  sake  of  morality 
ftad  the  dignity  of  law  at  home. 

P. 


(p)  In  German  one  might  speak 
without  any  strangeness  of  the 
RechtabewngtUein  of  the  Court. 

(q)  That  is,  among  Westein 
nations.  The  recognition  of  Hindu 
and  Mahometan  law  in  British 
India  stands  on  wholly  different 
ground. 

(r)  Hyde  v.  Hyde  a.  Woodmanaee 
(1866)  L.  R.  1  P.  &  D.  130,  35  L. 
J.  Mat.  67. 
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But  oppo- 
sition to 
municipal 
principles 
of  law  not 
enough. 


Contract 
for  sale  of 
slaves 
enforced 
in  Santos 
V.  lUidgo. 


hardly  arise  except  as  to  rights  derived  from  family  rela- 
tions. One  can  hardly  imagine  them  in  the  proper  region 
of  contracts. 

Again,  judicial  observations  are  to  be  found  which  go  to 
the  further  extent  of  saying  that  no  court  will  enforce 
anything  contrary  to  the  particular  views  of  justice 
morality  or  policy  whereon  its  own  municipal  juris- 
prudence is  founded.  And  this  doctrine  is  supported  by 
the  general  acceptance  of  text-writers,  which  in  this 
department  of  law  must  needs  count  for  more  than  in  any 
other,  owing  to  its  comparative  poverty  in  decisive 
authorities.  But  a  test  question  is  to  be  found  in  the 
treatment  of  rights  arising  out  of  slavery  by  the  courts  of  a 
free  country  :  and  for  England  at  least  the  decision  of  the 
Exchequer  Chamber  in  Santos  v.  Illidge  (s)  has  given  such 
an  answer  to  it  as  makes  the  prevailing  opinion  of  the 
books  untenable.  Slavery  is  as  repugnant  to  the  principles 
of  English  law  as  anything  can  well  hp  \«  !"h  is  so  far 
admitted  by  any  other  civilized  system  that  any  serious 
question  of  the  conflict  of  laws  can  arise  upon  it.  There 
is  no  doubt  that  neither  the  status  of  slavery  nor  any 
personal  right  of  the  master  or  duty  of  the  slave  incident 
thereto  can  exist  in  England  (<;,  or  within  the  protection 
of  English  law  (u).  But  it  long  remained  uncertain  how 
an  English  court  would  deal  with  a  contract  concerning 
slaves  which  was  lawful  in  the  country  where  it  was  made 
and  to  be  performed.  Passing  over  earlier  and  indecisive 
authorities  {x),  we  find  Lord  Mansfield  assuming  that  a 
contract  for  the  sale  of  a  slave  may  be  good  here  (i;,  !i:i 
the  other  hand,  Best  J.  thought  no  action  "  founci'  i     )  i 


(s)  (1860)  8  0.  B.  N.  S.  861,  29 
L.  J.  ('.  P.  348,  revg.  s.  c.  in  court 
below,  6  ('.  B.  N.  S.  841,  28  L.  J.  0. 
P.  317.  Very  strangely  there  is  no 
mention  of  the  case  cither  in  Whar- 
ton's Conflict  of  Laws  or  in  the  last 
tdition  of  Story. 

(t)  SommerseU'a  ca.  (1771-2)  20 
St.  T.  1. 


(m)  Viz.  on  board  an  El;,.  j 
ship  of  war  on  the  high  sea*  ur  in 
hostile  occupation  of  territoritl 
waters,  Forbes  v.  Cochrane  (1824) 
2  B.  &  C.  448. 

(x)  They  are  collected  in  H»r- 
grave's  argument  in  Sommmiti'i 
case. 

(y)  20  St.  T.  79. 


■  ■1S)fT^.'"T^*'?^,t  ■*  ■'  '■ 
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a  nght  arising  out  of  slavery  "  would  be  maintainable  in 
the  municipal  courts  of  this  country  (z).  In  Santos  v. 
Illidge  (a)  a  Brazilian  sued  an  English  firm  trading  in 
Brazil  for  the  non-delivery  of  slaves  under  a  contract  for 
the  sale  of  them  in  that  country,  which  was  valid  by  Brazilian 
law.  The  only  question  discussed  was  whether  the  sa,le  was 
or  was  not  under  the  circumstances  made  illegal  by  the 
operation  of  the  statutes  against  slave  trading  :  and  in  the 
result  the  majority  of  the  Exchequer  Chamber  held  that  it 
was  not.  It  was  not  even  contended  that  at  common  law  the 
court  must  regard  a  contract  for  the  sale  of  slaves  as  so  repug- 
nant to  English  principles  of  justice  that,  wherever  made, 
it  could  not  be  enforced  in  England.  Nor  can  it  be  sug- 
gested that  the  point  was  overlooked,  for  it  appears  to 
have  been  marked  for  argument.  Perhaps  it  is  a  matter 
for  regret  that  it  was  not  insisted  upon,  and  an  express 
decision  obtained  upon  it :  but  as  it  is,  it  now  seems  im- 
possible to  say  that  purely  municipal  views  of  right  and 
wrong  can  prevail  against  the  recognition  of  a  foreign 
law.  Moreover,  apart  from  this  decision,  the  cases  in 
which  the  dicta  relied  upon  for  the  wider  doctrine  have 
occurred  have  in  fact  been  almost  always  determined  on 
considerations  of  local  law,  and  in  particular  of  the  law  of 
the  place  where  the  contract  was  to  be  performed. 

Thus  in  Robimon  v.  Bland  (b)  the  plaintiff  sued  (1)  upon  Earlier 
a  bill  of  exchange  di'awn  upon  England  to  secure  money  ""*".     j 
won  at  play  in  France  :  (2)  for  money  won  at  play  in  with  re- 
Fraucu:  (8)  for  money  lent  for  play  at  the  same  time  and  t^tjj^ 
place.    As  to  the  bill,  it  was  held  to  be  an  English  bill ;  general 
for  the  contract   was    to   be   performed   by  payment  in 
England,  and  therefore  to  be  governed  by  English  law. 
For  the  money  won,  it  could  not  have  been  recovered  in  a 


(:)  Forhet  v.  Cochrane  (1824)  2  B. 
t  C.  at  p.  468.  To  same  effect 
Story,  §  259,  iu  Hpite  of  American 


authority  being  adverse, 
(a)  See  note  («),  ante. 
(6)  (1760)  2  Burr.  1077. 
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French  court  of  justice  (c),  and  so  could  not  in  any  case  be 
sued  for  here ;  but  as  to  the  money  lent,  the  loan  was  law- 
ful in  France  and  therefore  recoverable  here.  Wilmot  J. 
said  that  an  action  could  be  maintained  in  some  countries 
by  a  courtesan  for  the  price  of  her  prostitution,  but 
certainly  would  not  be  allov/ed  in  England,  though  the 
cause  of  action  arose  in  one  of  th  Ose  countries.  Probably 
no  such  local  law  now  exists.  But  if  it  did,  and  if  it  were 
attempted  to  enforce  it  in  our  courts,  we  could  appeal,  not 
to  our  own  municipal  notions  of  morality,  but  to  the 
Roman  law  as  expressing  the  common  and  continuous 
understanding  of  civilized  nations.  Such  a  bargain  is 
immoral  iure  gentium. 

In  Quarrier  v.  Colston  (d)  it  was  held  that  money  lent 
by  one  English  subject  to  another  for  gaming  in  a  foreign 
country  where  such  gaming  was  not  unlawful  might  be 
recovered  in  England.  This,  as  well  as  the  foregoing  case, 
is  not  inconsistent  with  the  rule  that  the  law  of  the  place 
of  performance  is  to  be  followed.  It  must  be  taken,  no 
doubt,  that  the  parties  contemplated  payment  in  England, 
Then,  what  says  the  law  of  England  ?  Money  lent  for  an 
unlawful  use  cannot  be  recovered.  Then,  was  this  money 
lent  for  an  unlawful  use  ?  That  must  be  determined  by 
the  law  existing  at  the  time  and  place  at  which  the  money 
was  to  be  used  in  play.  That  law  not  being  shown  to 
prohibit  such  a  use  of  it,  there  was  no  unlawful  purpose  in 
the  loan,  and  there  was  a  good  cause  of  action,  not  merely 
by  the  local  law  (which  in  fact  was  not  before  the  court)  {e), 
but  by  the  law  of  England.  These  cases  do  show,  how- 
ever, that  the  English  law  against  gaming  is  not  considered 
to   be   founded   on   such  high  and  general  principles  of 


(c)  Nor,  under  the  circumstanceH, 
in  the  marohal's  court  of  honour 
which  then  existed  ;  but  it  aeems 
the  court  would  in  any  case  have 
declined  to  take  notice  of  an  ex- 
traordinary and  extra- legal  juris- 
diction of  that  sort. 

(rf)  (1842)  1  Ph.  147. 

(e)  The  local  law  might  conceiv- 


ably, without  mak.Dg  gaming  un- 
lawful, reduce  debts  for  money  lent 
at  play  to  the  rank  of  natural  ob- 
ligations or  debts  of  honour  not 
enforceable  by  legal  process :  if  the 
view  in  the  lext  be  corrfct,  the 
existence  of  such  a  law  would  nuke 
no  difference  in  the  English  court 
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morality  that  it  is  to  override  all  foreign  laws,  or  that  an 
English  court  is  to  presume  gaming  to  be  unlawful  by  a 
foreign  law  (/). 

In  Hope  V.  Hope  (g)  an  agreement  made  between  a 
husband  and  wife,  British  subje"^:  Jomiciled  in  France, 
provided  for  two  things  which  made  the  agreemenc  void 
in  an  English  court  :  the  collusive  conduct  of  a  divorce 
suit  in  England,  and  the  abandonment  by  the  husband  of 
the  custody  of  his  children.  It  is  worth  noting  that  at 
the  time  of  the  suit  the  husband  was  resident  in  England, 
and  it  does  not  seem  clear  that  he  had  not  recovered  an 
English  domicil.  Knight  Bruce  L.J.  put  his  judgment 
pfjtly  on  the  ground  that  an  important  part  at  least  of 
the  provisions  of  the  document  was  to  be  carried  into 
effect  in  England.  Turner  L.J.  did  say  in  general  terms 
that  a  contract  must  be  consistent  with  the  laws  and 
policy  of  the  country  where  it  is  sought  to  be  enforced, 
and  he  appears  to  have  thought  the  provision  as  to  the 
custody  of  the  children  was  one  that  an  English  court 
must  absolutely  refuse  to  enforce,  whether  to  be  performed 
in  England  or  not,  and  whether  by  a  domiciled  British 
subject  or  not.  But  this  is  neither  required  by  the 
decision  nor  reconcilable  with  Savtos  v.  Illidge. 

In  Grell  v.  Levy  (h)  an  agreement  was  made  in  France 
between  an  English  attorney  and  a  French  subject  that  the 
attorney  should  recover  a  debt  for  the  client  in  England 
and  keep  half  of  it.  Our  rules  against  champerty  are  not 
known  to  the  French  law :  but  here  the  agreement  was 
to  be  performed  in  England  by  an  officer  of  an  English 
court  {i).    Perhaps,  indeed,   the   English   law   governing 


H't 


oning  un- 
aciney  lent 
atnral  ob- 
iDOur  not 
ibb:  Uthe 
jrrect,  the 
[ould  m»k« 
ksh  court 


(/)  CMdra  SaTigny,  who  thinks 
laws  relftting  to  usury  and  gaming 
must  be  reckoned  strictly  compul- 
lory  (von  streng  positiver,  zwin- 
gender  Natur)— t.e.  must  be    ap- 

{lied  without  regard  to  local  law 
y  every  court  within  their  alii- 
giuce,bnt  are  not  to  be  regarded 
by  any  court  outside  it.     Syst.  8. 


276.  The  old  usury  laws  were 
without  doubt  supposed  to  express 
the  dictates  of  universal  Christian 
morality. 

ig)  (1857)  8  D.  M.  G.  731  ; 
per  Knight  Bruce  L.J.  at  p.  740 ; 
per  Turner  L.J.  at  p.  743. 

(A)  (1864)  16  C.  B.  N.  S.  73. 

{i)  Per  Erie  C.J.  at  p.  79. 
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As  to 

agree* 

nuents 

against 

public 

interest 

of  state. 


the  relations  and  mutual  rights  of  solicitor  and  client  may 
be  regarded  as  a  law  of  English  procedure ;  and  in  that 
character,  of  course,  private  arrangements  cannot  acquire 
any  greater  power  to  vary  it  by  being  made  abroad  (k). 

As  for  agreements  contrary  to  the  public  interests  of  the 
state  in  whose  courts  they  are  sued  upon,  it  is  obvious 
that  the  courts  must  refuse  to  enforce  them  without  con- 
sidering any  foreign  law.  The  like  rule  applies  to  the 
class  of  agreements  in  aid  of  hostilities  against  a  friendly 
state  of  which  we  have  already  spoken.  In  practice 
however,  an  agreement  of  this  kind  is  more  likely  than 
not  to  be  unlawful  everywhere.  Thus  an  agreement  made 
in  New  York  to  raise  a  loan  for  insurgents  in  Cuba  would 
not  be  lawful  in  England ;  but  it  would  also  not  be  lawful 
in  New  York,  and  for  the  same  reason.  It  might  possibly 
happen  on  the  other  hand  that  the  United  States  should 
recognize  the  Cuban  insurgents  while  they  were  not 
recognized  by  England ;  and  in  that  case  the  courts  of 
New  York  would  regard  the  contract  as  lawful,  but  ours 
would  not. 


[ 


I  I 


It  should  be  borne  in  mind  that  the  foregoing  discussion 
has  nothing  to  do  with  the  formal  validity  of  contracts, 
which  is  governed  by  other  rules  (expressed  in  a  general 
way  by  the  maxim  locus  regit  actum) ;  and  also  that  all 
rules  as  to  the  conflict  of  laws  depend  on  practical  assump- 
tions as  to  the  conduct  to  be  expected  at  the  hands  of 
civilized  legislatures  and  tribunals.  It  is  in  theory  per- 
fectly competent  to  the  sovereign  power  in  any  particular 
state  to  impose  any  restrictions,  however  capricious  and 
absurd,  on  the  action  of  its  own  municipal  courts ;  and 
even  to  municipal  courts,  in  the  absence  of  any  paramount 
directions,  to  pay  as  much  or  as  little  regard  as  they  please 
to  any  foreign  opinion  or  authority. 


(k)  See  judgment  of  Williama  J. 
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9.  Where  the  performance  of  a  contract  lawful  in  its 
inception  is  made  unlawful  by  any  subsequent  event,  the 
contract  is  thereby  dissolved  (l). 

Explanation. — Where  the  performance  is  subsequently 
forbidden  by  a  foreign  law,  it  is  deemed  to  have  become 
not  unlawful  but  impossible  (m). 

This  rule  does  not  call  for  any  discussion.  It  is  ad- 
mitted as  certain  in  Atkinson  v.  Ritclde  {n),  and  is  suffi- 
ciently illustrated  by  the  modern  case  of  Esposito  v.  Bow- 
den  (o),  of  which  some  account  has  already  been  given.  It 
applies  to  negative  as  well  as  to  affirmative  promises.  "  It 
would  be  absurd  to  suppose  then  an  action  should  lie 
against  parties  for  doing  that  which  the  legislature  has 
said  they  shall  be  obliged  to  do  "  (p).  To  the  qualification 
we  shall  have  to  return  in  the  following  chapter  on  Im- 
possibility. 

10.  Otherwise  the  validity  of  a  contract  is  generally 
determined  by  the  law  as  it  existed  at  the  date  of  the 
contract. 

This  is  a  wider  rule  than  those  we  have  already  stated, 
as  it  applies  to  the  form  as  well  as  to  the  substance  of  the 
contract,  and  not  only  to  the  question  of  legality  but  to 
the  incidents  of  the  contract  generally  (q).  It  is  needless 
to  seek  authority  to  show  that  an  originally  lawful  contract 
cannot  become  in  itself  unlawful  by  a  subsequent  change 
in  the  law  (r).  It  does  not  seem  certain,  however,  that 
the  converse  proposition  would  always  hold  good.  Perhaps 
the  parties  might  be  entitled  to  the  benefit  of  a  subsequent 
change  in  the  law  if  their  actual  intention  in  making  the 
contract  was  not  unlawful. 


Conflict 
of  laws  in 
time. 
9.  Where 
perform- 
ance 
becomes 
unlawful, 
contract 
dissolved. 


10.  Other- 
wise law 
at  date  of 
agreement 
governs. 


Qu,  when 
agreement 
made  in 
ignorance 
of  its 
illegality, 
and  per- 


(l)  Atkinson  v.  Bitchie  (1809)  10 
East,  530  ;  k'sposiio  v.Bmcden  (1857) 
4  E.  &  B.  963,  24  L.  J.  Q.  B.  210  ; 
in  Ex  Ch.  7  E.  &  B.  763,  27  L.  J. 
Q.  B.  17,  p.  304,  supra. 

(m)  Barker  v.  Hodgson  (1814)  3 
M.  A  S.  267  ;  Jacob*  v.  Credit  Lyon- 
nan  (1884)  12  Q.  B.  Div.  689,  53  L. 
J.  Q.  B.  166. 


(n)  See  note  (l),  ante. 

(o)  See  note  {I),  ante. 

(p)  Wytin  v.  Shropshire  Union 
Eys.  ds  Canal  Co.  (1850)  5  Ex.  420, 
440. 

iq)  Sav.  Syst.  §  392  (8.  435). 

(r)  See  Boyce  v.  Tabb  (1873)  18 
Wallace  (Sup.  Ct  U.  S.)  646 ;  supra, 
p.  298. 
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The  question  may  be  put  as  follows  on  an  imaginary 
case,  which  the  facts  of  Waugh  v.  Morris  {a)  show  to  he 
quite  within  the  bounds  of  possibility.  A.  and  B.  make 
an  agreement  which  by  reason  of  a  state  of  things  not 
know  to  them  at  the  time  is  not  lawful.  That  state  of 
things  ceases  to  exist  before  it  comes  to  the  knowledge  of 
the  parties,  and  before  the  agreement  is  performed,  but  A. 
refuses  to  perform  the  agreement  on  the  ground  that  it 
was  unlawful  when  made.  Is  this  agreement  a  contract 
on  which  B.  can  sue  A.  ?  Justice  and  reason  seem  to  call 
for  an  affirmative  answer,  and  the  analogy  of  Wmigh  v. 
Morris  (t),  where  the  court  looked  to  the  actual  know- 
ledge and  intention  of  the  parties  at  the  time  of  the  con- 
tract, is  also  in  its  favour.  Apart  from  this  a  contract 
which  provides  for  something  known  to  the  parties  to  be 
not  lawful  at  the  time  being  done  in  the  event,  and  only 
in  the  event,  of  its  being  made  lawful,  is  free  from  objec- 
tion and  valid  as  a  conditional  contract  (u) :  unless,  indeed, 
the  thing  were  of  such  a  kind  that  its  becoming  lawful 
could  not  be  properly  or  seriously  contemplated  (x). 


General 
results  as 
to  know- 
ledge of 
parties. 


It  may  be  useful  to  collect  here  in  a  separate  form 
the  results  of  the  foregoing  discussion,  so  far  as  they 
show  in  what  circumstances  and  to  what  extent  the 
knowledge  of  the  parties  is  material  on  the  question  of 
illegality. 

a.  Immediate  object  of  agreement  unlawful.  Knowledge 
of  either  or  both  parties  is  immaterial  (y) :  except,  perhaps, 
where  the  agreement  is  made  in  good  faith  and  in  ignor- 
ance of  a  state  of  things  making  it  unlawful :  and  in  this 


(«)  (1873)  L.  R.  8  Q.  B.  202,  42 
L.  J.  Q.  B.  57  ;  supra,  p.  358. 

(t)  Last  note. 

(u)  Taylor  v.  Chichetter  A:  Mid- 
hurst  Ry\  Co.  U867)  L.  R.  4  H.  L. 
H28,  640,  645,  39  L.  J.  Ex.  217  ;  cp. 
Mayor  of  Noninch  v.  Norfolk  Ry  Co, 
(1865)  4  E.  &  B.  397,  24  L.  J.  Q.  B. 
105,  mpra,  p.  263. 

(oc)  Cp.  D.  18.  1.  de  cont.  empt. 


34  §  2  (Paulus).  Liberum  hominem 
scientes  emere  non  possumus ;  sed 
nee  talis  emptio  aut  stipulatio  ad- 
inittenda  est :  cum  aervut  erit, 
quamvis  dixerimas,  f uturas  res  emi 
posse ;  nee  enim  fas  est  einsmodi 
casus  exspeotare. 

{y)  A  strong  illustration  uf  this 
will  be  found  in  Wilkinson  v.  Lou- 
doniack  (1814)  8  M.  &  S.  117. 
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cafij  it  is  submitted  for  the  reasona  above  given  that  the 
agreement  becomes  valid  if  that  state  of  things  ceases  to 
exist  in  time  for  the  agreement  to  be  lawfully  perfonned 
according  to  the  oiiginal  intention. 

/9.  A.  makes  an  agreement  with  B.  the  execution  of 
which  would  involve  an  unlawful  act  on  B.'s  part  (e.g.  a 
breach  of  B.'s  contract  with  C). 

If  A.  does  not  know  this,  there  is  a  good  contract,  and 
A.  can  sue  B.  for  a  breach  of  it,  though  B.  cannot  be  com- 
pelled to  perform  it  or  may  be  restrained  (z)  from  per- 
forming it.  We  may  say  if  we  like  that  B.  is  deemed  to 
warrant  that  he  can  lawfully  perform  his  contract. 

The  contract  is  voidable  at  A.'s  option  on  the  ground  of 
fraud,  if  B.  has  falsely  stated  or  actively  concealed  the 
facts,  but  not  otherwise  ((/). 
If  A.  does  know  it,  the  agreement  is  void. 
7.  A.  makes  an  agreement  with  B.  who  intends  by 
means  of  the  agreement  or  of  something  to  be  obtained  or 
done  under  it  to  effect  an  unlawful  or  immoral  purpose. 

If  A.  does  not  know  of  this  purpose,  there  is  a  contract 
voidable  at  his  option  when  he  discovers  it. 
If  he  does  know  of  it,  the  agreement  is  void. 


(:)  Jmm  v.  NoHh  (1875)  19  Eq. 
426,  44  L.  J.  Ch.  388. 

(0)  Beachey  v.  Brown  (I860)  E. 
B.  &  E.  796,  29  L.  J.  Q.  B,  105 ; 
bat  one  can  never  be  quite  safe  in 


drawing  any  general  conclusioD  from 
a  decision  on  the  contract  to  marry. 
And  cp.  D.  18.  1.  de  cout.  empt. 
34  §3. 
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(logically 
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with  legal 
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An  agreement  may  be  impossible  of  performance  at  the 
time  when  it  is  made,  and  this  in  various  ways. 

It  may  be  impossible  in  itself;  that  is,  the  agreement 
itself  may  involve  a  contradiction,  as  if  it  contains 
promises  inconsistent  with  one  another  or  with  the  date 
of  the  agreement.  Or  the  thing  contracted  for  may  be 
contrary  to  the  course  of  nature,  "  quod  natura  jievi  non 
concedit"  (a). 

As  if  a  man  should  undertake  to  make  a  river  run  up 
hill ;  to  make  two  spheres  of  the  same  substance,  but  one 
twice  the  size  of  the  other,  of  which  the  greater  should 
fall  twice  as  fast  as  the  smaller  when  they  were  both 
dropped  from  a  height  ;  or  to  construct  a  perpetual 
motion  (h). 

It  may  be  impossible  by  law,  as  being  inconsistent  with 
some  legal  principle  or  institution. 

As  in  the  cases  already  considered  in  Chap.  V.  of 
attempts  to  enable  a  stranger  to  a  contract  to  sue  upon  it 
by  agreement  of  the  parties ;  or  as  if  a  man  should  give 
a  bond  to  secure  a  simple  contract  with  a  collateral 
agreement  that  the  simple  contract  debt  should  not  be 
merged  (c),  or  should  covenant  to  create  a  new  manor. 
Again,  it  is  the  general  rule  of  law  that  a  man  may  con- 


(a)  D.  45.  1.  de  v.  o.  85  pr. 

(b)  ">l  these  particular  imposai- 
bilities  the  eecfod  was  supposed 
to  be  an  elementary  fact  before 
Galileo  made  the  experiment ;  the 
last  continues  to  be  now  and  then 
attempted   by  perBona    who   know 


mechanical  handicraft  without  me- 
chanical principles  :  we  choose  the 
examples  as  all  the  more  instructive 
on  that  account. 

(c)  See  Owen  v.  Homan  (1861)  3 
Mao.  k  G.  378,  407-411. 
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tract  for  the  sale  of  a  specific  thing  which  is  not  his  own  at 
the  time.  But  if  the  thing  be  ab*eady  the  buyer's  own,  or 
cannot  be  the  subject  of  private  ownership  at  all  (as  the 
site  of  a  public  building,  the  Crown  jewels,  a  ship  in  the 
Royal  Navy)  (d),  the  agreement  is  impossible  in  law. 

It  may  be  impossible  in  fact  by  reason  of  the  existence  in  fact 
of  a  particular  state  of  things  which  makes  the  perform-  ^1°^° "^ 
ance  of  the  particular  contract  impossible.     As  where  the  with  par- 
contract  is  to  go  to  a  certain  island  and  there  load  a  full  Btote*of 
cargo  of  guano,  but  there  is  not  enough  guano  there  to  facta  ex- 
make  a  cargo  (e)  :  or  a  lessee  covenants  to  dig  not  less  than  the  time). 
1,000  tons  of  a  certain  kind  of  clay  on  the  land  demised 
in  every  year  of  the  term,  but  there  is  no  such  clay  on  the 
land  (/). 

Moreover    the    performance  of    a   contract  which  was  Or  may 
possible  in  its  inception  may  become  impossible  in  either  j^^^^ye 
the  second  or  third  of  these  ways.     The  authorities  are  in  in  l»w  or 
a  somewhat  fluctuating  condition,  and  perhaps  not  wholly  AocM-ding 
consistent.     But  the  strong  and  concurrent  tendency  of  the  ^  modem 
later  cases  is  to  avoid  lajdng  down  absolute  rules,  and  to  rities  the 
give  effect  a  •  far  as  possible  to  the  real  intention  of  the  '"J®**  *^ 
parties — in  other  words,  to  treat  the  subject  as  one  to  be  construe- 
governed  by  rules  of  construction  rather  than  by  rules  of  *""*' 
law.    And  by  this  means  they  have  done  much  to  clear  up 
and  simplify  the  matter  for  practical  purposes,  +^^hough  a 
formally  accurate  statement  of  the  law  may  be  difficult  to 
extract  from  them.     Before  proceeding  to  any  details  we 
may  at  once  give  an  outline  of  the  results. 


1.  An  agreement  is  void   if  the   performance  of  it  is  General 
either  impossible  in  itself  or  impossible  by  law.  statement 

When  the  performance  of  an  agreement  beconies  im- 
possible by  law,  the  agreement  becomes  void. 


(d)  In  Roman  law  "quorum  com- 
mercium  non  8it,  ut  publica  quae 
Don  iQ  pecnnia  populi  sed  in  publico 
tun  habeantur,  ut  est  Campus 
Mutios."  D.  18.  1.  de  cont.  empt. 


6  pr. 

(e)  HUls  V.  Sughrue  (1846)  15  M.  & 
W.  253. 

(/)  Oliford  V.  Wattt  (1870)  L.  R. 
6  C.  P.  577, 40  L.  J.  0.  P.  86. 


380 


IMPOSSIBLE  AGREEMENTS. 


2.  An  agreement  is  not.  void  merely  by  reason  of  the 
performance  being  impossible  in  fact,  nor  does  it  become 
void  by  the  performance  becoming  impossible  in  fact  with- 
out the  default  of  either  party,  unless  according  to  the 
true  intention  of  the  parties  the  agreement  was  con- 
ditional on  the  performance  of  it  being  or  continuing 
possible  in  fact. 

Such  an  intention  is  presumed  where  the  performance 
of  the  contract  depends  on  the  existence  of  a  spocific 
thing,  or  on  the  life  or  health  of  a  party  who  undertakes 
personal  services  by  the  contract. 

3.  If  the  performance  of  any  promise  becomes  im- 
possible in  fact  by  the  default  of  the  promisee,  the  promisor 
is  discharged,  and  the  promisee  is  liable  to  him  under  the 
contract  for  any  loss  thereby  resulting  to  him. 

If  it  becomes  impossible  by  the  default  of  the  promisor, 
the  promisor  is  liable  under  the  contract  for  the  non- 
performance. 


1.  Agree- 
ment im- 
poBsiblvin 
itseUiB 
void  : 
but  even 
this  is 
probably  a 
role  of 
construe- 
*Jon :  an 
impoBsi- 
bUity, 
which  the 
pa*  '/.es  as 
reason- 
able men 
must  be 
presumed 
to  know, 
excluding 
animus 
contra- 
hendi. 


1.  On  the  first  and  simplest  rule — that  an  agreement 
impossible  in  itself  is  void — there  is  litt'"'  or  no  direct 
authority,  for  the  plain  reason  that  such  a  nents  do  not 
occur  in  practice  ;  but  it  is  always  assumed  to  be  so. 
Perhaps  even  this  rule  is  not  accurately  stated  as  an 
absolute  one.  It  may  be  put  on  the  ground  that  the 
impossible  nature  of  the  promise  shows  that  there  was 
no  real  intention  of  contracting  and  therefore  no  real 
agreement.  It  would  thus  be  reduced  to  a  rule  of  con- 
struction or  presumption  only,  though  a  strong  one. 
Brett  J.  said  in  Clifford  v.  Watts  (g)  :  "  I  think  it  is  not 
competent  to  a  defendant  to  say  that  there  is  no  binding 
contract,  merely  because  he  has  engaged  to  do  something 
which  is  physically  impossible.  I  think  it  will  he  found  in 
all  the  cases  where  that  has  been  said,  that  the  thing 
stipulated  for  was,  according  to  the  state  of  knowledge  of 


(g)  (1870)  L.  B.  6  C.  P.  p.  568. 


ABSOLUTE   IMPOSSIBILITY. 

the  day,  so  absurd  that  the  parties  cannot  be  supposed  to 
have  so  contracted."  The  same  view  is  also  distinctly 
given  in  the  Digest  (/i).  It  seems  to  follow  then  that  the 
question  is  not  whether  a  thing  is  absolutely  impossible  (a 
question  not  always  without  difficulty),  but  whether  it  is 
such  that  reasonable  men  in  the  position  of  the  parties 
must  treat  it  as  impossible  (i). 

On  the  other  hand  a  thing  is  not  to  be  deemed  impos- 
sible merely  because  it  has  never  yet  been  done,  or  is  not 
known  to  be  possible.  "  Cases  may  be  conceived,"  says 
Willes  J.  in  the  case  last  cited,  "  in  which  a  man  may 
undertake  to  do  that  which  turns  out  to  be  impossible, 
and  yet  he  may  still  be  bound  by  his  agreement.  I  am 
not  prepared  to  say  that  there  may  not  be  cases  in  which 
a  man  may  have  contracted  to  do  something  which  in  the 
present  state  of  scientific  knowledge  may  be  uf^erly  impos- 
sible, and  yet  he  may  have  so  contracted  as  to  warrant  the 
possibility  of  its  performance  by  means  of  some  new  dis- 
covery, or  be  liable  in  damages  for  the  non-performance, 
and  cannot  set  up  by  way  of  d(^fence  that  the  thing  was 
impossible."  Indeed  many  things  have  become  possible 
which  were  long  supposed  to  be  impossible  ;  and  this  not 
only  in  the  well-known  instances  of  mechanical  invention 
and  the  applications  of  scientific  discovery  to  the  arts  of 
life,  but  in  the  regions  of  pure  science  and  mathematics  (k). 
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A  thing  is 
not  impot- 
tible  be- 
cause not 
known  to 
he  pofl- 
aible : 


(h)  D.  44.  7.  de  obi.  et  act.  31. 
NoQ  solum  Btipulationea  .  .  sed 
etiam  ceteri  quoque  contractus  .  . 
impnssibili  condicione  interpoaita 
aequo  uuUins  momenti  sunt,  quia 
in  ea  re,  qaae  ex  duorum  pluriumve 
conseDBu  agitur,  omnium  voluntas 
epeotetur  ;  quorum  procul  dubio  in 
huiusmodi  actu  talis  cogitatio  est, 
ut  nihil  agi  existiment  apposita  «a 
condicione  quam  sciant  esse  impos- 
sibilem. 

(t)  In  Tkomhorow  v.  WhUacre 
(1706)  2  Ld.  Baym.  1164,  a  promise 
to  deliver  two  grains  of  rye  on  a 
certain  Monday,  and  four,  eight, 
tixteeo,  &&,  on  alternate  Mondays 
fullowing  for  a  year,  was  said  by 


Holt  to  be  "  only  impossible  with 
respect  to  the  defendant's  ability," 
though  it  was  urged  for  the  de- 
fendaut  that  "  all  the  rye  in  the 
world  was  not  so  much."  No 
judgment  was  given,  the  case  being 
settled.  The  point  that  the  parties 
could  not  have  been  in  earnest  was 
not  made. 

{k)  Prof.  Sylvester  and  M.  Peau- 
cellier  respectively  have  resolved 
certain  algebraical  and  geometrical 
problems  long  thought  insoluble. 
One  form  of  the  problem  of  link- 
motion  investigated  by  Peaucellier 
was  even  thought  to  have  been 
proved  to  be  insoluble. 
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at  least  if 
it  be  rea- 
sonably 
conceiv- 
able that 
it  should 
turn  out 
possible. 


"  Practi- 
cal impos- 
sibility," 
t.e.  bx- 


IMPOSSIBLE  AOBEEMENTS. 

Fifty  years  ago  it  seemed  impossible  that  we  should  ever 
have  direct  evidence  of  the  physical  constitution  of  the  sun 
and  fixed  stars :  we  now  have  much. 

It  is  submitted,  nevertheless,  that  the  doctrine  of  the 
foregoing  dici.a  must  be  limited  to  cases  where  it  may  be 
within  the  serious  contemplation  of  a  reasonable  man  at 
the  time  that   the   thing    may    somehow  be  done.     For 
example,  a  man  agrees  to    make  a  flying  machine  and 
warrants  that  it  shall  fly.     This  may  well  be  a  good  con- 
tract.     It  is  true  that  no  one  has  yet  succeeded  in  making 
such  a  machine.     But  the  difficulties,  great  as  they  are, 
consist  in  details  ;  it  is  a  question  of  weight  and  strengtu 
of  materials,  disposition  of  parts,  and  application  of  power ; 
and  these  obstacles  differ  not  in  kind  from  such  as  have 
already  been  overcome  in  other  quarters  by  the  progress  of 
mechanical  invention  and  workmanship.     Suppose,  again, 
that  a  man  agrees  to  make  a  flying  machine  and  fly  to  the 
moon  with  it.     Now  this  involves  an   undertaking  either 
to  live  in  interplanetary  space,  which  is  absolutely  impos- 
sible, or  to  make  a  habitable  atmosphere  between  the  earth 
and  the  moon,  which  is  likewise  impossible,  though  not 
precisely  in  the  same  manner.     It  is  surely  needless  to  put 
the  question  whether  any  court  could  regard  such  an  agree- 
ment as  valid,  even  though  the  parties  were  so  ignorant  a.s 
to  believe  it  possible. 

This  last  qualification — that  the  parties  must  be  pre 
sumed  to  have  the  ordinary  knowledge  of  reasonable  men, 
even  if  the  whole  thing  is  treui  ed  as  a  question  of  inten- 
tion— is  obviously  required  by  convenience,  and  is  con- 
tained by  implication  in  the  Indian  Contract  Act  (s.  5(j, 
illust.  (t),  which  says  that  an  agreement  to  discover  treasure 
by  magic  is  void.  In  some  regions  at  least  of  British 
India  the  parties  might  really  believe  in  the  efficacy  of 
magic  for  the  purpose. 

If  a  man  may  bind  himself  to  do  something  which  is 
only  not  known  to  be  impossible,  much  more  can  he  biud 
himself  to  do  something  which  is  known  to  be  possible, 
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however  expensive  and  troublesome.     For  some  purposes  treme  coat 
practical  impossibility  may  be    treated    as  equivalent  to  cuHy^  ^0^ 
absolute  impossibility  :  a  ship  is  said    to  be  totally  lost  m»t«ii»l. 
when  it  is  in  ihis  sense  practically  impossible,  though  not 
physically  impossible,  to  repair  her  (l).     But  this  does  not 
apply  to  the  matter  now  in  hand  (ni). 

The   other  conceivable  cases  of  absolute  impossibility  Logicri 
may  be  very  briefly  dismissed.      Inconsistent    or,  in  the  bufty^'Be- 
usual  technical  phrase,  repugnant  promises  contained  in  pagnant 
the  same  instrument  cannot  of  course  be  enforced  :  this  repug- 
however  is  rather  a  case  of  failure  of  that  certainty  which,  j*"**^  ^" 
as  we  saw  in  the  first  chapter,  is  one  of  the  primary  condi-  and  con- 
tions  for  the  formation  of  a  contract.     There  may  also  be  jn°tru- 
a  repugnancy  as  to  date,  as  if  a  man  promises  to  do  a  thing  "'e°t- 
on  a  day  already  past.      Practically,  however,  such  a  re-  cases  only 
pugnancy  can  hardly  be  more  than  apparent.     Either  it  ^PP^Js^'f 
is  a  mere  clerical  or  verbal  error,  in  which  case  the  Court  not  avoid 
may  correct  it  by  the  context   (n),  or  it  arises  from  the  4,^^°"' 
terms  of  the  agreement  being  fixed  before  and  with  refer- 
ence to  a  certain  time  but  not  reduced  into  writing  and 
executed  as  a  written  contract  till  afterwards.     In  such  a 
case  it  must  be  determined  on  the  circumstances  and  con- 
struction of  the  contract  whether  the  stipulation  as  to  time 
is  to  be  treated  as  having  ceased  to  be  part  of  the  contract 
(in  other  words,  as  having  been   left  in  the  statement  of 
the  contract  by  a  common  mistake),  or  as  still  capable  of 
giving  an  independent  right  of  action.     At  all  events  it 
cannot  be  treated  as  a  condition  precedent  so  as  to  prevent 
the  rest  of  the  contract  from  being  enforced  (o). 


(I)  Most  V.  Smith  (1850)  9  C.  B. 
94,  103,  19  L.  J.  C.  P.  225.  Mr. 
Leake's  citation  of  this  dictum 
(Digest,  682)  appears  to  me  irrele- 
vant. 

(m)  See  per  Mellor  J.  L.  E  6 
Q.  B.  123,  per  Hannen  J.  ib.  127. 
These  dicta  seem  to  go  even  beyond 
what  is  said  in  the  text,  but  are 
probably  limited  in  their  true  effect 
to  what  is  here  called  impoiaibility 
in  fact. 

(n)  See  Fitch  v.  Jones  (1861,)  5  E. 


&  B.  238,  24  L.  J.  Q.  B.  293,  where  a 
note  payable  two  months  a<ter  date, 
and  made  in  January,  1855,  waa 
dated  by  mistake  1854,  but  across 
it  was  written  "  due  the  4th  March, 
1855."  The  Court  held  that  this 
sufficiently  corrected  the  mistake, 
and  might  be  taken  aa  a  direction 
to  read  5  for  4. 

(o)  ifcUl  V.  Cazenove  (1804)  4  East 
477,  where  the  Court  agreed  to  this 
extent,  but  differed  on  the  oUier 
question. 


il 


384 


IMPOSSIBLE  AGREEMENTS. 


^ 


Promisor 
not  ex- 
cused by 
relative 
impossi- 
bility, i.e. 
not  having 
the  means 
of  per- 
formance. 


One  may 
warrant 
acts  of 
third  per- 
sons, or 
natural 
event  in 
itself 
possible. 


Leaving,  however,  this  rather  barren  discussion,  we 
come  to  a  qualification,  or  rather  explanation  of  more 
practical  importance,  which  follows  a  fortioH  from  the 
principle  laid  down  by  Willes  J.  Difficulty,  inconvenience 
or  impracticability  arising  out  of  circumstances  merely 
relative  to  the  promisor  will  not  excuse  him.  "  Impos- 
sibility may  consist  either  in  the  nature  of  the  action  in 
itself,  or  in  the  particular  circumstances  of  the  promisor. 
It  is  only  the  first  or  objective  kind  of  impossibility  that 
is  recognized  as  such  by  law.  The  second,  or  subjective 
kind,  cannot  be  relied  on  by  the  promisor  for  any  purpose, 
and  does  not  release  him  from  the  ordinary  consetpiences 
of  a  wilful  non-performance  of  his  contract.  On  this  last 
point  the  most  obvious  example  is  that  of  the  debtor  who 
owes  a  sum  certain,  but  has  neither  money  nor  credit. 
There  is  plenty  ot  money  in  the  world,  and  it  is  a  matter 
wholly  personal  to  the  debtor  if  he  cannot  get  the  money 
he  has  bound  himself  to  pay  "  (p).  Therefore  a  man  is  not 
excused  who  chooses  to  make  himself  answerable  for  the 
acts  or  conduct  of  third  persons,  though  beyond  his  control ; 
or  even,  it  seems,  for  a  contingent  event  in  itself  possible 
and  ordinary  but  beyond  the  control  of  man.  It  has  been 
said  that  a  covenant  that  it  shall  rain  to-morrow  might 
be  good  (g),  and  that  "  if  a  man  is  bound  to  another  in 
20i.  on  condition  quod  pluvia  debet  pluere  eras,  there  si 
pluvia  non  plait  eras  the  obligor  shall  forfeit  the  bond, 
though  there  was  no  default  on  his  part,  for  he  knew  not 
that  it  would  not  rain.  In  like  manner  if  a  man  is  bound 
to  me  on  condition  that  the  Pope  shall  be  here  at  West- 
minster to-morrow,  then  if  the  Pope  comes  not  there  is 
no  default  on  the  defendant's  part,  and  yet  he  has  forfeited 
the  obligation"  (r).    "  Generally  if  a  condition  is  to  be 


(p)  Savigny,  Obi.  1.  884. 

Iq)  By  Manle  J.  Canham  v. 
Barry  (1855)  15  C.  B.  at  p.  619,  24 
L.  J.  C.  P.  at  p.  106.  Per  Cur. 
Baily  v.  De  Cretpigny  (1869)  L.  R. 
4  Q.  B.  at  p.  185.  But  ^u.  woold 
not  Buoh  a  contiaot  be  a  mere  wager 
in  almost  any  oonoeirable  circum- 


stances ? 

(r)  Per  Brian  C.J.  Mich.  22  Ed. 
IV.  26.  TLe  whole  discussion  there 
is  curious,  and  well  worth  pcruul 
in  the  book  at  large.  Note  Brian'i 
change  of  opinion  as  to  the  pies  io 
the  case  at  bar,  ad  in. 
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performed  by  a  stranger  and  he  refuses,  the  bond  is  forfeit, 
for  the  obligor  took  upon  himself  that  the  stranger  should 
do  it"  (s).  "If  the  condition  be  that  the  obligor  shall 
ride  with  I.  S.  to  Dover  such  a  day,  and  I.  S.  does  not  go 
thither  that  day ;  in  this  case  it  seems  the  condition  is 
broken,  and  that  he  must  procure  I.  S.  to  go  thither  and 
ride  with  him  at  his  peril"  (t).  Where  the  condition  of  a 
bond  was  to  give  such  a  release  as  by  the  Court  should 
be  thought  meet,  it  was  held  to  be  the  obligor's  duty  to 
procure  the  judge  to  devise  and  direct  it  (u).  If  a  lessee 
agrees  absolutely  to  assign  his  lease,  the  lease  containing 
a  covenant  not  to  assign  \Ndthout  licence,  the  contract  is 
binding  and  he  must  procure  the  lessor's  consent  (x).  But 
on  the  sale  of  shares  in  a  company,  on  the  Stock  Exchange 
at  all  events,  the  vendor  is  not  bound  to  procure  the 
directors'  assent,  though  it  may  be  required  to  complete 
the  transfer  (y),  and  it  seems  at  least  doubtful  whether  he 
is  so  bound  in  any  case  (z). 

Where  an  agreement  is  impossible  by  law  there  is  no  Agree- 
doubt  that  it  is  void :  for  example,  a  promise  by  a  servant  possible  in 
to  discharge  a  debt  due  to  his  master  is  void,  and  there-  ^^^ 
fore  no  consideration  for  a  reciprocal  promise  (a)  ;  though, 
by  the  rule  last  stated,  a  promise  to  procure  his  master  to 
discharge  it   would   (in   the   absence   of  any  fraudulent 
intention  against  the  master)  be  good  and  binding.     And 
when  the  performance  of  a  contract  becomes  wholly  or  in 
part  impossible  by  law,  the  contract  is  to  that  extent  dis- 
charged.   A  good  instance  of  this  is  Baity  v.  De  Cres-  When  per- 
ingny  (h).    There  a  lessor  covenanted  with  the  lessee  that  becomes 


(<)Ro.  Ab.  1.452.  L.  pl.6. 

(()  Shepp.  TouchBt.  392. 

(u)  Lamb's  ca.  5  Co.  Bep.  23  b. 

{x)  Uoyd  V.  Cmpe  (1813)  5  Taunt. 
249 ;  cp.  Canham  v.  Barry  (1856)  15 
C.  B.  697,  24  L.  J.  C.  P.  100. 

(y)  Stray  v.  RusseU  (1859)  Q.  B.  & 
Ex.  Ch.  1 E.  &  E.  888,  916, 28  L.  J. 
(iB.279,29L.  J.  Q.  B.  116. 

(:)  Lindley  (4th  ed.)  1.  703,  712, 

P. 


not  allowing  Wilkinton  v.  Lloyd 
(1845)  7  Q.  B.  27,  14  L.  J.  Q.  B. 
165,  to  be  now  law. 

(a)  Harvey  v.  Gihhont  (1674)  2 
Lev.  161.  It  is  called  an  illegal 
consideration,  but  such  verbal  oou- 
fusions  are  constant  in  the  early 
reports. 

(6)  (1869)  L.  B.  4  Q.  B.  ISO,  38 
L.  J.  Q.  B.  98. 

C  C 
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impoBsible 
by  law, 
promisor 
is  excused. 
Baily  v. 
De  Grea- 


Buying 
one's  own 
property. 


neither  he  nor  his  heirs  nor  his  assigns  would  allow  any 
building  (with  certain  small  exceptions)  on  a  piece  of  land 
of  the  lessor's  fronting  the  demised  premises.  Afterwards 
a  railway  company  purchased  this  piece  of  land  under  the 
compulsory  powers  of  an  Act  of  Parliament,  and  built  a 
station  upon  it.  The  lessee  sued  the  lessor  upon  his  cove- 
nant ;  but  the  Court  held  that  he  was  discharged  by  the 
subsequent  Act  of  Parliament,  which  put  it  out  of  his 
power  to  perform  it.  And  this  was  agreeable  to  the  true 
intention,  for  the  railway  company  coming  in  under  com- 
pulsory powers,  "  whom  he  [the  covenantor]  could  not 
bind  by  any  stipulation,  as  he  could  an  assignee  chosen  by 
himself,"  was  "  a  new  kind  of  assign,  such  as  was  not  in 
the  contemplation  of  the  parties  when  the  contract  was 
entered  into."  Nor  was  it  material  that  the  company  was 
only  empowered  by  Parliament,  not  required,  to  ouild  a 
station  at  that  particular  place  (c).  As  the  American 
phrase  concisely  puts  it,  a  covenant  of  warranty  does  not 
extend  to  the  State  in  the  exercise  of  its  eminent 
domain  (d).  If  a  subsequent  Act  of  Parliament  making 
the  performance  of  a  contract  impossible  were  a  private 
Act  obtained  by  the  contracting  party  himself,  he  might 
perhaps  remain  bound  by  his  contract  as  if  he  had  made 
the  performance  impossible  by  his  own  act  (of  which  after- 
wards) :  but  where  the  Act  is  a  public  one,  its  effect  in 
discharging  the  contract  cannot  be  altered  by  showing 
that  it  was  passed  at  the  instance  of  the  party  originally 
bound  (e). 

The  case  of  a  man  agreeing  to  buy  that  which  is 
already  his  own  is  a  peculiar  one.  Here  the  performance 
is  impossible  in  law ;  and  the  agreement  may  be  regarded 
as  void  not  only  for  impossibility  but  for  want  of  con- 
sideration. But  this  class  of  cases  is  by  its  nature  strictly 
limited.     No  man  will  knowingly  pay  for  what 


(c)  (1869)  L.  R.  4  Q.  B.  186. 
{d)  See  Othom  v.  Nicholton  (1871) 
18  Wall,  at  p.  667. 
(e)  Brown  v.  Mayor  of   London 


(1861)9  0.  B.  N.  &  726,80  LJ. 
C.  P.  226.  in  Ex.  Cb.  13  C.  B.  N. 
S.  828,  81  L.  J.  C.  P.  280. 
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to  him  already.  If  on  the  other  hand  the  parties  are  in 
doubt  or  at  variance  as  to  what  their  rights  are,  any 
settlement  which  they  come  to  in  good  faith,  whatever  its 
form,  has  the  character  of  a  compromise.  There  remain 
only  the  cases  in  which  the  parties  acj  under  a  common 
mistake  as  to  their  respective  rights.  The  presence  of  the 
mistaken  assumption  is  the  central  point  on  which  the 
whole  transaction  turns,  and  is  decisive  in  fixing  its  true 
nature.  Hence  it  is  the  most  conspicuous  element  in 
practice,  and  these  cases  are  treated  as  belonging  not  to 
the  head  of  Impossibility  but  to  that  of  Mistake.  Under 
that  head  we  recur  to  them  in  the  next  chapter.  It  is 
hardly  needful  to  add  that  a  contract  for  the  sale  of  some- 
thing which  the  seller  has  not  at  the  time  is  perfectly 
good  if  the  thing  is  capable  of  private  ownership.  The 
effect  of  the  contract  is  that  he  binds  himself  to  acquire  a 
lawful  title  to  it  by  the  time  appointed  for  completing  the 
contract. 


which  is 

•formance 

regarded 

of  con- 
e  strictly 

belongs 

kso  LJ. 
[13  c.  B.  N. 

BO. 


The  general  principles  above  considered  are  well  brought  Exposi- 
together  in  the  Digest,  in  a  passage  from  a  work  of  game 
Venuleius  (/)  on  Stipulations.     "  Illud  inspiciendum  est,  pr>°cipleB 
an  qui  centum  dari  promisit  confestim  teneatur,  an  vero  law. 
cesset  obligatio  donee   pecuniam   conferre  posset.     Quid 
ergo  si  neque  domi   habet   neque   inveniat   creditorem  ? 
Sed  haec  recedunt  ab  impedimento  naturali  et  respiciunt 
ad  facultatem    dandi  (g).     .     .     .     Et   generaliter  causa 
difficultatis  ad  incommodum  promissoris,  non  ad  impedi- 
mentum  stipulatoris  pertinet  [i.  e.  inconvenience  short  of 
impossibility  is  no  answer].     .     .     .     Si  ab  eo  stipulatus 
sim,  qui  efficere  non   possit,  cum   alii   possibile   sit,  iure 
factam  obligationem  Sabinus  scribit."     He  goes  on  to  say 
that  a  legal  impossibility,  e.g.  the  sale  of  a  public  building, 
is  equivalent  to  a  natural  impossibility.     .     .     .     "  Nee  ad 


(/)  See  Roby'a  Intruduotion,   p. 
duxiii. 
Ig)  For  the  explanation  of  a  not 


very  clear  illuatration  which  folluwB 
her«,  and  i><  omitted  in  our  text,  see 
Sav.  Obi.  1.  386. 
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2.  Per- 

formance 
impossible 
in  fact : 
no  excuse 
where  con- 
tract is 
absolute. 


A  fortittri 
where 
only  in- 
convenient 
or  imprac- 
ticable. 


rem  pertinet  quod  ius  mutari  potest  et  id  quod  nunc 
impossibile  est  postea  possibile  fieri ;  non  enim  secundum 
futuri  temporis  ius  sed  secundum  praesentis  aestimari 
debet  stipulatio  "  Qi)  :  (as  if  it  should  be  contended  that  a 
covenant  to  create  a  new  manor  is  not  a  covenant  for  a 
legal  impossibility,  because  peradventure  the  statute  of 
Qiiia  emptorea  may  be  repealed.)  All  this  is  in  exact 
accordance  with  English  law. 

2.  We  now  come  to  the  cases  where  the  performance  of 
an  agreement  is  not  impossible  in  its  own  nature,  but 
impossible  in  fact  by  reason  of  the  particular  circum- 
stances. It  is  a  rule  admitted  by  all  the  authorities,  and 
supported  by  positive  decisions,  that  impossibility  of  this 
kind  is  in  itself  no  excuse  for  the  failure  to  perform  an 
unconditional  (i)  contract,  whether  it  exists  at  the  date  of 
the  contract,  or  arises  from  events  which  happen  after- 
wards (k).  Thus  an  absolute  contract  to  load  a  full  cargo 
of  guano  at  a  certain  island  was  not  discharged  by  there 
not  being  enough  guano  there  to  make  a  cargo  (i):  and 
where  a  charter-party  required  a  ship  to  be  loaded  with 
usual  despatch,  it  was  held  to  be  no  answer  to  an  action  for 
delay  in  loading  that  a  frost  had  stopped  the  navigation 
of  the  canal  by  which  the  cargo  would  have  been  brought 
to  the  ship  in  the  ordinary  course  (m).  Still  less  will 
unexpected  difficulty  or  inconvenience  short  of  impossi- 
bility serve  as  an  excuse.  Where  insured  premises  were 
damaged  by  fire  and  the  insurance  company,  having  an 


{h)  D.  45  1.  de  V.  o.  137.  §§  4-6. 

(0  It  may  be  shown,  and  not 
necessarily  by  the  presence  of  ex- 
press saving  words,  that  the  fact  or 
event  was  outside  the  risks  under- 
taken by  the  promisor :  in  other 
words  that  the  contract  was  not 
unconditional. 

(k)  Atkinson  v.  Ritchie  (1809)  10 
East,  530. 

{D  mils  V.  Sugkrue  (1846)  15  M. 
&  W.  253.  This  case  turned  in 
part  on  the  unusual  incident  of  the 
charter-party  providing    that    the 


cargo  was  to  be  fuund  by  the 
owner.  "  He  is  to  receive  freight 
at  a  high  rate,  and  it  looks  very 
much  like  »  contract  for  supplying 
guano  at  that  price  : "  Farke  B  it 
p.  261.  And  see  Anson,  326,  327. 
(m)  Kearon  \.  Pearso  (1861)  7  H. 
&  N.  386,  31  L.  J.  Ex.  i.  So  when 
a  given  number  of  days  is  allowed 
to  the  charterer  for  unloading,  he  is 
held  to  take  the  risL  of  any  ordiouj 
vicissitudes  which  may  cause  deiiy: 
Thiia  V.  Byers  (1876)  1  Q.  B.  D.  24*, 
45  L.  J.  Q.  K  511. 
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by  the 
ive  freight 
looks  very 
supplying 
arke  6  it 
326,  327. 
(1861) 7 H. 

So  where 
IB  allowed 
kding,  he  i« 
ly  ordinvy 
msedeUy: 
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option  to  pay  in  money  or  reinstate  the  building,  elected 
to  reinstate,  but  before  they  had  done  so  the  whole  was 
pulled  down  by  the  authority  of  the  Commissioners  of 
Sewers  as  being  in  a  dangerous  condition ;  it  was  held 
that  the  company  were  bound  by  their  election,  and  the 
performance  of  the  contract  as  they  had  elected  to  perform 
it  was  not  excused  (n).     So  again  if  a  man  contracts  to  do 
work  according  to  orders  or  specifications  given  or  to  be 
given  by  the  other  contracting  party,  he  is  bound  by  his 
contract,  although  it  may  turn  out  not  to  be  practicable  to 
do  the  work  in  the  time  or  manner  prescribed.     In  Jones 
V.  St.  John's  College  (Oxford)  (o)  the  plaintiffs  contracted 
to  erect  certain  farm  buildings  according  to  plans  and 
specifications  furnished  to  them,  together  with  any  altera- 
tions or  additions  within  specific  limits  which  the  de- 
fendants might  prescribe,  and  subject  to  penalties  if  the 
work  were  not  finished  within  a  certain  time.     And  they 
expressly  agreed  that  alterations  and  additions  were  to  be 
completed  on  the  same  conditions  and  in  the  same  time  as 
the  works  under  the  original  contract,  unless  an  extension 
of  time  were  specially  allowed.      It  was  held  that  the 
plaintiffs,  having  contracted  in  such  terms,  could  not  avoid 
the  penalties  for  non-completion  by  showing  that   the 
delay  arose  from  alterations  being  ordered  by  the  de- 
fendants which  were  so  mixed  up  with  the  original  work 
that  it  became  impossible  to  complete  the  whole  within 
the  specified  time.     In  Thorn  v.  Mayor  of  London  (p)  a 
contractor  undertook  to  execute  works  according  to  speci- 
fications prepared  In  the  engineer  of  the  corporation.     It 
turned  out  that  an  important  part  of  the  works  could  not 
be  executed  in  the  manner  therein  described,  and  after 
fruitless  attempts  in  which  the  plaintiff  incurred  much 
expense,  that  part  had  to  be  executed  in  a  different  way. 


(n)  Bromn  v.  Royai  Insurance  Co, 
(1859)  1  £.  &  E.  863, 28  L.  J.  Q.  B. 
275,  dm.  Erie  J.  who  thought  such 
t  reinstatement  as  was  coatemplated 
by  the  contract  (not  being  an  en- 
tire rebtdlding)  had  become  impos- 


sible by  the  act  of  the  law. 

(o)  (1870)  L.  R.  6  Q.  B.  115, 124, 
40  L.  J.  Q.  B.  80. 

{p)  (1876)  L.  R.  9  Ex,  163,  in  Ex. 
Ch.  10  Ex.  1 12,  affd.  in  H.  L.  1  App. 
Oa.  120,  46  L.  J.  Ex.  487. 
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It  was  held  that  no  warranty  could  be  implied  on  the 
part  of  the  corporation  that  the  plans  were  such  as  to 
make  the  work  in  fact  reasonably  practicable,  and  that 
the  plaintiff  could  not  recover  as  on  such  a  warranty  the 
value  of  the  work  that  had  been  thrown  away.  The 
judgments  in  the  House  of  Lords  leave  it  an  open 
question  whether,  assuming  the  extra  work  thus  caused 
not  to  have  been  extra  work  of  the  kind  contemplated  by 
the  contract  itself  and  to  be  paid  for  under  it,  the  plaintiff 
might  not  have  recovered  for  it  as  on  a  quantum  meruit 
In  short,  it  is  admitted  law  that  generally  where  there  is  a 
positive  contract  to  do  a  thing  not  in  itself  unlawful,  the 
contractor  must  perform  it,  or  pay  damages  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents  the 
performance  of  his  contract  has  become  unexpectedly 
burdensome  or  even  impossible  {q). 

hv^^h  Where  the  performance  of  a  contract  becomes  imprac- 

foreign       ticable  by  reason  of  its  being  forbidden  by  a  foreign  law, 

TOMiWlitv  ^^  ^^  deemed  to  have  become  impossible  not  in  law  but  in 

in  fact.       fact.     In  Barker  v.  Hodgson  (r)  intercourse  with  the  port 

to  which  a  ship  was  chartered  was  prohibited  on  account 

of  an  epidemic  prevailing  there,  so  that  the  freighter  was 

prevented  from  furnishing  a  cargo  ;  but  it  was  held  that 

this  did  not  dissolve  his  obligation.     So  if  the  goods  are 

confiscated  at  a  foreign  port  that  is  no  answer  to  an  action 

against  tli*^  shipowner  for  not  delivering  them  (s).    But 

where  t>"j  effect  of  a  foreign  law  is  to  prevent  both  parties 

from  performing  their  respective  parts  of  the  contract, 

both  are  excused  (t). 


(?)  Taylw  ▼.  Catdwdl  (1863)  3  B. 
&  S.  826,  833,  82  L.  J.  Q.  B.  164, 
166.  This  rule  does  not  extend, 
howT^iii*,  beyond  express  contracts. 
An  undertaking  to  be  answerable 
for  delay  caused  by  vis  maior  cannot 
be  made  part  of  an  implied  con- 
tract :  Ford  v.  Cotesworth  (1870) 
(Ex.  Ch.)  L.  R.  6  Q.  B.  544,  39  L. 
J.  Q.  B.  188. 


(r)  (1814)  3  M.  &  S.  267,  op.  Jacobi 
V.  Cridit  Lyonnais  (1884)  12  Q.  B, 
Div.  689,  53  L.  J.  Q.  B.  156,  where 
the  exportation  of  the  cargo  con- 
tracted for  was  forbidden  by  local 
law 

(«)  Spevce  V.  Chodwick  (1847)  10 
Q.  B.  517,  16  L.  J.  Q.  B.  313. 

(t)  Cunningham  v.  Dunn  (1878)  3 
C.  P.  Div.  443. 
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Certain  cases,  of  which  Paradine  v.  Jane  (u)  is  the  Obliga- 
leading  one,  are  often  referred  to  upon  this  head.     The  tenant  to 
effect  of  them  is  that  the  accidental  destruction  of  a  lease-  P*^  *?"* 
hold  building,  or  the  tenant's  occupation  being  otherwise  demised 
interrupted  by  inevitable  accident,  does  not  determine  or  a^d^. 
suspend  the  obligation  to  pay  rent  {x).     In  these  cases,  »Uy  de- 
however,  the  performance  of  the  contract  does  not  really  No  im- 
become  impossible.    There  is  obviously  nothing  impossible  P'>">^ility 
in  the  relation  of  landlord  and  tenant  continuing  with  its 
regular  incidents.     We  must  be  careful  not  to  lose  sight 
of  the  two  distinct  ciiaracters  of  a  lease  as  a  contract  (or 
assemblage  of  contracts)  and  as  a  conveyance.     There  is  a     / 
common  misfortune  depriving  both  parties  to  some  extent    / 
of  the  benefit  of  their  respective  interests  in  the  property ;    / 
not  of  the  benefit  of  the  contract,  for  so  far  as  it  is  a  ; 
matter  of  contract,  neither  party  is  in  a  legal  sense  dis- 
abled from  performing  any  material   part  of  it.      The 
expense  of  getting  housed  elsewhere,  or  the  loss  of  profits  j 
from  a  business  carried  on  upon  the  premises,  may  render  \ 
it  difficult  or  even  impracticable  for  the  tenant  to  go  on 
paying  rent.    But  it  does  not  render  the  payment  of  his 
rent  impossible  in  any  other  sense  than  it  renders  the 
payment  of  any  other  debt  to  any  other  creditor  impos- 
sible {y).    It  is  a  personal  and  relative  "causa  difficultatis;" 
which,  as  we  have  seen,  is  irrelevant  in  a  legal  point  of 
view.    The  lessee's  special  covenants,  if  such  there  be,  to 
paint  the  walls  at  stated  times  or  the  like,  do  become 
impossible  of  performance   by  the  destruction   of  their 
subject-matter,  and   to  that  extent,  no  doubt,  are   dis- 
charged or  suspended  as  being  within  the  rule  in  Taylor 
V.  Caldwell,  which  we  shall  immediately  consider.     Only 
to  this  limited  extent  is  there  any  precise  resemblance  to 
the  wider  class  of  cases  where  the  performance  of  a  contract 
becomes  in  fact  impossible.     The  true  analogy  is  in  the 


n 


(u)  (1648)  Aleyn  26. 
(x)  Lttd»  T.  Chedham  (1827)    1 
Sim.  146,  Lofft  t.  Denni*  (1859)  1 


E.  &  B.  474,  28  L.  J.  Q.  B.  168. 

(y)  See  per  Lord  Blackburn,  2 
App.  Ca.  770. 
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but  a 
Bimilar 


nature  of  the  question  which  the  rule  of  law  has  to  decide : 
queatTon,  namely,  whether  the  contract  is  in  substance  and  effect  as 
th^'  Th*"  ^^^^  ^  ^^  terms  unconditional  and  without  any  implied 
oontMwt  ia  exception  of  inevitable  accident.  We  shall  see  that  this 
"S'*"  ^^  always  the  real  question.  The  answer  being  here  deter- 
tiv  aal.  mined  by  Paradine  v.  Jane  (z),  it  was  held  in  the  later 
cases  (a)  (about  which  dif^culties  are  sometimes  felt,  but 
it  is  submitted  without  solid  reason)  that  it  is  not  aifected 
by  the  landlord  having  protected  himself  by  an  insurance, 
which  is  a  purely  collateral  contract  of  indemnity.  There 
might  indeed  be  a  further  collateral  agreement  between 
the  landlord  and  tenant  that  the  landlord  should  apply 
the  insurance  moneys  to  rebuilding  the  premises.  Such 
an  agreement  would  be  good  without  any  new  considera- 
tion on  the  tenant's  part  beyond  his  acceptance  of  the 
lease,  and  probably  without  being  put  into  writing  (6).  On 
the  other  hand  it  is  often  a  term  of  the  lease  that  the 
tenant  shall  keep  the  premises  insured  and  that  in  case  of 
fire  the  insurance  moneys  shall  be  applied  in  reinstate- 
ment. There,  if  the  landlord  has  insured  separately  with- 
out the  knowledge  of  the  tenant,  so  that  the  damage  is 
apportioned  between  the  two  policies,  and  the  amount 
received  by  the  tenant  is  diminished,  the  tenant  is  entitled 
to  the  benefit  of  the  other  policy  also  (c). 


Contra 
the  civil 
law. 


The  rule  or  presumption  might,  of  course,  be  the  other 
way,  as  it  is  by  the  civil  law,  where  it  is  an  incident  of  the 
contract  to  pay  rent  that  it  is  suspended  by  inevitable 
accident  destroying  or  making  useless  the  thing  demised. 
The  particular  event  on  which  Faradine  v.  Jane  was 
decided,  eviction  by  alien  enemies  (d),  is  expressly  dealt 


(2)  Aleyn  26. 

(a)  Leeds  v.  Cheetham  (1827)  1 
Sim.  146,  Lojfft  v.  Bennis  (1859)  1  E. 
&  E.  474,  28  L.  J.  Q.  B.  168. 

{b)  Parol  collateral  agreements 
have  been  held  good  in  Erskine  v. 
^dean«  (1873)  8  Ch.  756,  42  L.  J. 
Oh.  835,  Mvrgan  v.  GriiUh  (1871) 


L.  R.  6  Ex.  70,  40  L.  J.  Ex.  46, 
Angett  v.  Duke  (1875)  L.  R.  10  Q. 
B.  174,  44  L.  J.  Q.  B.  78. 

(c)  Reynard  v.  Arnold  (1875)  10 
Ch.  886. 

(d)  Si  incursos  hoatium  fiat,  D. 
19.  2.  locati  conduoti,  15  §  2 ;  or 
even  reaBonable  fear  of  it :  Si  quit 
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with  in  this  manner.  The  law  of  Scotland  follows  the 
civil  law  (e),  and  the  Irish  Landlord  and  Tenant  Act  of 
1860  gives  the  tenant  the  option  of  surrendering  on  a 
dwelling-house  "or  other  building  constituting  the  sub- 
stantial matter  of  the  demise  "  being  by  fire  or  other 
inevitable  accident  destroyed  or  made  incapable  of  bene- 
ficial occupation  (/).  Either  way  the  rule  is  subject  to 
any  special  agreement  of  the  parties,  and  it  is  but  a 
question  which,  in  the  absence  of  such  agreement,  is  the 
better  distribution  of  the  hardship  that  must  to  some  extent 
fall  upon  both.  It  is  hard  for  a  tenant,  according  to  the 
English  rule,  to  pay  an  occupation  rent  for  a  burnt  out 
plot  of  ground.  It  is  hard  for  a  landlord,  according  to  the 
Roman  and  Scottish  rule,  to  lose  the  rent  as  well  as  (it 
may  be)  a  material  part  of  the  value  of  the  reversion. 
Either  party  may  be  insured ;  but  that,  as  we  have  said,  is 
not  of  itself  relevant  as  between  them. 

So  far  the  general  rule.  The  nature  of  the  exceptions 
is  thus  set  forth  by  the  judgment  of  the  Court  in  Baily  v. 
Be  Orespigny : — 

"  There  can  be  no  doubt  that  a  man  may  by  an  absolate  contract  bind 
himself  to  perform  things  which  subsequently  become  impossible  or  to 
pay  damages  for  the  non-performance,  and  this  construction  is  to  be  put 
npon  an  unqualified  undertaking,  where  the  eyent  which  causes  the 
impofsibility  was  or  might  have  been  anticipated  and  guarded  against  in 
the  contract,  or  where  the  impossibility  arises  from  the  act  or  default  of 
the  promisor. 

"  But  where  the  event  is  of  such  a  character  thit  it  cannot  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the  contracting  paitie<i 
when  the  contract  was  made,  they  will  not  be  held  bound  by  general 
words  which,  though  large  enough  to  include,  were  not  used  with  refer- 
ence to  the  possibility  of  the  particular  contingency  which  afterwards 
happens.  It  is  on  this  principle  that  the  act  of  Grod  is  in  some  cases 
said  to  excuse  the  breach  of  a  contract.    This  is  in  fact  an  inaccurate 


Excep- 
tions in 
certain 
cases  of 
subse- 
quent 
impossi- 
bility. 


timoris  causa  emigraaset  .  .  .  re- 
spondit,  si  causa  fuisset  cur  peri- 
culum  timeret,  quamvis  periculura 
vere  non  fuisset,  tamen  non  debere 
mercedem ;  sed  si  causa  timoris  iusta 
non  fuisset,  nihilominua  debere,  D. 


eod.  tit.  27  §  1. 

(c)  Per  Lord  Campbell,  Lofft  v. 
Dennis  (1859)  supra;  Bell,  Prin- 
ciples, §  1208. 

(/)  23  4  24  Vict.  c.  154,  s.  40. 
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expresaion,  becauBe,  where  it  is  an  answer  to  a  complaint  of  an  alleged 
breach  of  contract  that  the  thing  done  or  left  undone  was  so  by  the  act 
of  God,  what  is  mean*;  is  that  it  was  not  within  the  contract "  (g). 

Events  This  (as  well  as  the  following  context,  which  is  too  long 

the  con-  to  quote)  well  shows  the  modern  tendency,  to  which  we 
*?"P'***°°  have  already  called  attention,  to  reduce  all  the  rules  on 
contract,  this  subject  to  rules  of  construction.  By  the  modern 
understanding  of  the  law  we  are  not  bound  to  seek  for  a 
general  definition  of  "  the  act  of  God  "  or  via  maior  [h], 
but  only  to  ascertain  what  kind  of  events  were  within  the 
contemplation  of  the  parties,  including  in  the  term  event 
an  existing  but  unascertained  state  of  facts.  This  is  yet 
more  apparent  if  one  attempts  to  frame  any  definition  of 
the  term  "  act  of  God."  It  is  said  to  be  generally  confined 
to  events  which  cannot  be  foreseen,  or  which  if  they  can 
be  foreseen  cannot  be  guarded  against  (i).  It  does  not 
include  every  inevitable  accident ;  contrary  winds,  for 
example,  are  not  within  the  meaning  of  the  term  in  a 
charter-party.  Nor  is  the  reason  far  to  seek  ;  the  risk  of 
contrary  winds,  though  inevitable,  is  one  of  tlie  ordinary 
risks  which  the  parties  must  be  understood  to  have  before 
them  and  to  take  upon  them  in  making  such  a  contract : 
therefore  it  is  said  that  the  event  must  be  not  merely 
accidental,  but  overwhelming  (k).  But  on  the  other  hand 
the  term  is  not  confined  to  unusual  events :  death,  for 
example,  is  an  "  act  of  God  "  as  regards  contracts  of  per- 
sonal service,  because  in  the  particular  case  it  is  not 
calculable.  Yet  the  fact  that  this  very  event  is  not  only 
certain  to  happen,  but  on  a  sufficiently  large  average  is 
calculable,  and  therefore  in  one  sense  can  be  guarded 
against,  is  the  foundation  of  the  whole   system  of  life 


(g)  (1869)  L.  B.  4  Q.  B.  at  p.  185. 

{h)  Both  these  terms  are  classi- 
cal :  "  Vis  maior,  quam  Graed 
0(o&  Blar  appellant."  Gains  in  D. 
19.  2.  locati  25  §  6.  Vis  maior  is 
sometimes  the  only  appropriate 
term,  as  where  the  idea  is  applied 
to  acts  of  a  human  sovereign  power, 


see  MittelJialzer  v.  Puttartm  Q844) 
6  Q.  B.  989,  1018. 

(i)  Cave  J.  in  R.  v.  C(ymmmonm 
of  Sewers  far  Essex  (1885)  14  Q.  B. 
D.  561,  574. 

(k)  Per  Martin  B.  OaJt%  e. 
Portsmouth  cfc  Ryde  Steam  Packet  Co. 
(1856)  11  T?x.  618,  25  L.  J.  Ex.  99. 


DESTRUCTION   OF  SUBJECT-MATTER. 


395 


annuities  and  life  insurance.  Again,  death  is  inevitable 
sooner  or  later,  but  may  be  largely  prevented  as  to  parti- 
cular causes  and  occasions.  The  effects  of  tempest  or  of 
earthquake  may  be  really  inevitable  by  any  precaution 
whatever.  But  fire  is  not  inevitable  in  that  sense.  Pre- 
cautions may  be  taken  both  against  its  breaking  out  and 
for  extinguishing  it  when  it  does  break  out.  We  cannot 
arrive,  then,  at  any  more  distinct  conception  than  this :  An 
event  which,  as  between  the  parties  and /or  the  purpose  of 
the  matter  in  hand,  cannot  be  definitely  foreseen  or  con- 
trolled. In  other  words,  we  are  thrown  back  upon  the 
nature  and  construction  of  the  particular  contract  {I). 

We  may  now  proceed  to  the  specific  classes  of  excep- 
tional cases. 


a.  Where  the  performance  of  the  contract  depends  on 
the  existence  of  a  specific  thing.  The  law  was  settled  on 
this  head  by  Taylor  v.  Caldwell  (m),  where  the  defendants 
agreed  to  let  the  plaintiffs  have  the  use  (m)  of  the  Surrey 
Gardens  and  Music-hall  on  certain  days  for  the  purpose 
of  giving  entertainments.  Before  the  first  of  those  days 
the  music-hall  was  destroyed  by  fire  so  that  the  entertain- 
ments could  not  be  given,  and  without  the  fault  of  either 
party.  The  Court  held  that  the  defendants  were  excused, 
and  laid  down  the  following  principle  :  "  Where  from  the 
nature  of  the  contract  it  appears  that  the  parties  must 
from  the  beginning  have  known  that  it  could  not  be 
fulfilled  unless,  when  the  time  for  the  fulfilment  of  the 
contract  arrived,  some  particular  specified  thing  continued 
to  exist,  so  that  when  entering  into  the  contract  they  must 
have  contemplated  such  continued  existence  as  the  foun- 


(o)  Where 
the  per- 
formance 
depends 
on  the 
existence 
of  a  spe* 
cific  thing. 
Taylor  v. 
Caldwell. 


{I)  As  to  what  is  sach  an  "  act  of 
God  "  as  will  make  an  exception  to 
a  duty  imposed  not  specially  by 
contract  Vut  by  the  general  law, 
gee  Nichols  v.  Maraland  (1876)  2  Ex. 
Div.  1,  46  L.  J.  Ex.  174,  JVugent  v. 
Smith  (1876)  1  C.  P.  Div.  423,  444, 
45  L.  J.  G.  F.  697|  Commistioners 


of  Sewers  v.  Reg.  (1886)  11  App.  Ca. 
449. 

(m)  (1863)  3  B.  &  S.  826, 32  L.  J. 
Q.  B.  164.  There  were  words  suffi- 
cient for  an  actual  demise,  but  the 
Court  held  that  the  manifest  general 
intention  prevailed  over  them. 


-  J#«HI,»PH  (»»!«■! 
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that 
further 
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the  thing 
perishes 
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own 
default. 


Appleby 
V.  Meyers. 


1 


dation  of  what  was  to  be  done ;  there  in  the  absence  of  any 
express  or  implied  (n)  warranty  that  the  thing  shall  exist, 
the  contract  is  not  to  be  considered  a  positive  contract,  but 
subject  to  the  implied  condition  that  the  parties  shall  be 
excused  in  case,  before  breach,  performance  becomes  im- 
possible from  the  perishing  of  the  thing  without  default 
of  the  contractor."  And  the  following  authorities  and 
analogies  were  relied  upon  : — 

The  civil  law,  which  implies  such  an  exception  in  all 
cases  of  obligation  de  certo  corpore  (o). 

The  cases  of  rights  or  duties  created  by  a  contract  of  a 
strictly  personal  nature  which,  though  the  contract  is  not 
expressly  qualified,  are  by  English  law  not  transmissible 
to  executors. 

The  admitted  rule  of  English  law  that  where  the  pro- 
perty in  specific  chattels  to  be  delivered  at  a  future  day 
has  passed  by  bargain  and  sale,  and  the  chattels  perish 
meanwhile  without  the  vendor's  default,  he  is  excused 
from  performing  his  contract  to  deliver ;  and  the  similar 
rule  as  to  loans  of  chattels  and  bailments.  In  all  these 
cases,  though  the  promise  is  in  words  positive,  the  excep- 
tion is  allowed  "  because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis 
of  the  continued  existence  of  the  particular  person  or 
chattel." 

The  same  principle  was  followed  in  Appleby  v.  Meyers  (p). 
There  the  plaintiffs  agreed  with  the  defendant  to  erect  an 
engine  and  other  machinery  on  his  premises,  at  certain 
prices  lor  the  separate  parts  of  the  work,  no  time  being 
fixed  for  payment.     While  the  works  were  proceeding,  and 


(n)  That  is,  understood  In  fact 
be^'ween  the  patties :  the  whole 
scope  of  the  pansage  being  that  it 
la  Lot  to  be  implied  by  law. 

(o)  D.  45.  1.  de  t.  o.  23,  33.  Op. 
also  D.  46.  3.  de  solub.  107.  Ver- 
borum  obligatio  aut  naturaliter  re- 
Bolvitur  aut  civiliter ;  naturaliter, 
yeluti  Bolutione,  aut  cum  res  in 
■tipulationom    dedaotsi    sine  culpa 


promissoris  in  rebus  bumanis  esse 
desiit.  Pothier,  Obi.  §  149,  ib.  Part 
3,  cb.  6,  §§  649,  sqq.,  and  ContrcU 
de  Vente,  §  308,  sqq.  translated  in 
Blackburn  on  Sale,  173  (249  in 
2d  ed.  by  Graham). 

(p)  (1867)  L.  R.  2  0.  P.  651,  in 
Ex.  Ch.  revg.  s.  c.  1  C.  P.  616,  36 
L.  J.  0.  P.  831. 
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before  any  part  was  complete,  the  premises,  together  with 
the  uncompleted  works  and  materials  upon  them,  were 
accidentally  destroyed  by  fire.  In  the  Common  Pleas  it 
was  held  that  the  plaintiffs  might  recover  the  value  of  the 
work  already  done  as  on  a  term  to  that  effect  to  be  im- 
plied in  the  nature  of  the  contract.  In  the  Exchequer 
Chamber  the  judgniont  of  the  Common  Pleas  was  reversed. 
It  was  admitted  that  the  work  under  the  contract  could 
not  be  done  unless  the  defendant's  premises  continued  in 
a  fit  state  to  receive  it.  It  was  also  admitted  that  if  the 
cteic-ndant  had  by  his  own  default  rendered  the  premises 
unfit  to  receive  the  work,  the  plaintiffs  might  have  re- 
covered the  value  of  the  work  already  done.  But  it  was 
held  that  the  Court  below  were  wrong  in  thinking  that  there 
was  an  absolute  promise  or  warranty  by  the  defendant  that 
the  premises  should  at  all  events  continue  so  fit.  "  Where, 
as  in  the  present  case,  the  premises  are  destroyed  without 
fault  on  either  side,  it  is  a  misfortune  equally  affecting 
both  parties,  excusing  both  from  further  performance  of 
the  contract,  but  gi^'ing  a  cause  of  action  to  neither." 
Another  argument  for  the  plaintiffs  was  that  the  property 
in  the  work  done  had  passed  to  the  defendant  and  was 
therefore  at  his  risk  (q).  To  this  the  Court  answered  that 
it  was  at  least  doubtful  whether  it  had  ;  and  even  if  it  had, 
the  contract  was  still  that  nothing  should  be  payable  unless 
and  until  the  whole  work  was  completed. 

Where  there  is  an  entire  contract  for  doing  work  upon 
specific  property,  as  fitting  a  steamship  with  new  machinery, 
for  a  certain  price,  but  the  price  is  payable  by  instalments, 
and  the  ship  is    lost  before    the   machinery  has    been 


Saving  m 
to  inBtal- 
ments  of 
payment 
already 
earned. 


(q)  In  the  case  cited  in  arftument 
from  Dalloz,  Jurisp.  G^n.  1861,  pt, 
1. 105,  Chemin  defer  du  Dauphinev. 
cut  (1861)  where  railway  works  in 
course  of  construction  had  been 
spoilt  by  floods,  the  Court  of  Oassa- 
tion  relied  on  the  distinction  that 
they  were  not  such  as  remained  in 
the  contractor's  disposition  till  the 


whole  was  finished,  but  "de  con- 
structions dont  les  mat^riaux  et  la 
main  d'ceuvre  ^talent  fournis  par 
Ventrepreneur  et  qui  s'incorporaient 
au  sol  du  propri^taire,"  as  exclud- 
ing the  application  of  articles  178^- 
1790  of  the  Code  Civil,  which  lay 
down  a  rule  similar  to  that  of  the 
principal  case. 
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delivered,  but  after  one  or  more  of  the  instalments  has 
been  paid,  the  further  performance  of  the  contract  is 
excused,  but  the  money  already  paid,  though  on  account 
not  of  a  part,  but  of  the  entire  contract,  cannot  be  re- 
covered back  (r). 

The  same  doctrine  has  been  applied  where  the  subject- 
matter  of  the  contract  is  a  future  specific  product  or  some 
part  of  it.  In  March  A.  agreed  to  sell  and  B.  to  purchase 
200  tons  of  potatoes  grown  on  certain  land  belonging  to 
A.  In  August  the  crop  failed  by  the  potato  blight,  and  A. 
was  unable  to  deliver  more  than  80  tons  :  the  Court  held 
that  he  was  excused  as  to  the  rest.  "  The  contract  was 
for  200  tons  of  a  particular  crop  in  particular  fields  "... 
"  not  200  tons  of  potatoes  simply,  but  200  tons  off  par- 
ticular land  "...  "and  therefore  there  was  an  implied 
term  in  the  contract  that  each  party  should  be  free  if  the 
crop  perished  "  (s). 

The  same  principle  is  involved  in  the  decision  of  the 
Supreme  Court  of  the  United  States  that  a  warranty  of 
title  and  quiet  enjoyment  given  on  the  sale  of  a  slave 
before  the  war  was  discharged  by  the  Thirteenth  Amend- 
ment to  the  Constitution  (t). 

These  are  all  cases  of  the  performance  becoming  im- 
possible by  events  which  happen  after  the  contract  is 
made.  But  sometimes  the  same  kind  of  impossibility 
results  from  the  present  existence  of  a  state  of  things  not 
contemplated  by  the  parties,  and  the  performance  is  excused 
to  the  same  extent  and  for  the  same  reasons  as  if  that 
state  of  things  had  supervened.  Where  this  impossibility 
consists  in  the  absolute  non-existence  of  the  specific  pro- 
perty or  interest  in  property  which  is  the  subject-matter 


(r)  Anglo- Egyptian  Navigation  Co. 
V,  Brninie  (1875)  L.  R.  10  C.  P.  271, 
44  L.  J.  C.  P.  130.  It  would  seem 
the  same  on  principle  where  the 
whole  price  is  paid  in  advance. 
See  Vangerow,  Pand.  3.  234  sqq.  ; 
and  the  oases  on  contracts,  personal 
service,    and   apprenticeship    cited 


farther  on. 

(«)  Howell  V.  Coupland  (1876)  L 
R.  9  Q.  B.  462,  466,  46  L.  J.  Q.  B. 
147,  aflfd.  in  C.  A.  1  Q.  B.  Div.  258, 
see  per  Cleasby  B.  at  p.  263. 

(t)  Oibom  V.  Nicholson  {1871)  13 
Wallace  654. 


NON-EXISTENCE   OF  SUBJECT-MATTER. 


399 


ot  the  agreement,  it  is  evident  that  the  agreement  would 
not  have  been  made  unless  the  parties  had  contemplated 
the  subject  matter  as  existing.     Otherwise  it  would  be 
reduced  to  a  case  of  absolute  impossibility;  for  when  a 
thing  is  once  known  to  be   in  the   events  which   have 
happened  impossible,  it  is  the  same  as  if  it  had  been  in 
its  own  nature  impossible.     Here,  then,  the  agreement  of 
the  parties  is  induced  by  a  mistaken  assumption  on  which 
they  both  proceed,  as  in  the  analogous  cases  noticed  above 
under  the  head  of  impossibility  in  law.     Here,  as  there, 
it  is  a  question  whether  impossibility  or  mistake,  or  both, 
shall  he  assigned  as  the  ground  on  which  the  agreement 
is  void.    And  here  likewise,  according  to  our  authorities, 
mistake  seems  to  be  the  ground  assigned  by  preference. 
It  is  not  so  much  the  impossibility  of  performance  that  is 
regarded  as  the  original  non-existence  of  the   state   of 
things  assumed  by  the  contracting  parties  as  the  basis  of 
their  contract.     The  main  thing  is  to  ascertain,  not  whether 
the  agreement  can  be  performed,  but  what  was  in  the 
true  intention  and  contemplation  of  the  parties  (u).     If  it 
appears  that  they  conceived  and  dealt  with  something  non- 
existent as  existing,  the  agreement  breaks  down  for  want 
of  any  real  contents.     Hence  these  cases  are  treated  for 
the  most  part  as  belonging  to  the  head  of  Mistake. 

It  may  be  that  the  peculiar  historical  conditions  of 
English  law  count  for  something  in  this.  Accident,  Fraud, 
and  Mistake  were  the  accustomed  descriptions  of  h(  ids 
of  equity  under  which  the  Court  of  Chancery  gave  relief. 
The  fiction  of  this  relief  being  something  extraordinary, 
and  as  it  were  supra-icgal,  was  kept  up  in  form  long  after 
it  had  coased  to  be  either  true  or  useful:  and  the  terms 
Fraud  an    Mistake  were  extended  far  beyond  any  natural 


(u)  See  eBptcially  Couturier  v. 
Emit  (1856)  5  H.  L.  C.  673,  25 
L  J.  Ex.  253.  Savigny  (Syit.  3. 
803)  is  decidedly  ftgsinst  error  being 
considered  the  ground  of  nullity  in 
these  cases :  but  chiefly  because,  aa 


he  holds,  the  knowledge  or  other 
state  of  mind  of  the  parties  makes 
no  dififerenoe.  It  is  at  least  doubt- 
ful, as  we  shall  have  opportunities 
of  seeing,  whether  this  position  be 
true  in  English  law. 


^^mmmmm 
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or  scientifically  admissible  meaning  in  order  to  support 
the  jurisdiction  of  the  Court  in  a  great  variety  of  cases 
where  the  procedure  and  machinery  of  the  common  law 
Courts  were  inadequate  to  do  justice.  In  the  cases  now 
before  us,  however,  there  is  real  difficulty  in  drawing 
the  line:  and  one  or  two  examples  of  the  class  will  be 
given  in  this  place. 

In  the  leading  case  of  CoutuHer  v.  Hastie  (x),  decided 
by  the  House  of  Lords  in  1856,  a  bought  note  had  been 
signed  for  a  cargo  of  Indian  com  described  as  "of  fair 
average  quality  when  shipped  from  Salonica."  Several 
days  before  the  sale,  but  unknown  to  the  parties,  the  cargo, 
then  on  the  voyage,  was  found  to  be  so  much  damaged 
from  heating  that  the  vessel  put  into  Tunis,  where  the 
cargo  was  sold.  The  only  question  seriously  disputed  was 
what  the  parties  really  meant  to  deal  with,  a  cargo  supposed 
to  exist  as  such,  or  a  ^ere  expectation  of  the  arrival  of 
a  cargo,  subject  to  whatever  might  have  happened  since  it 
was  shipped.  Lord  Cranworth  in  the  House  of  Lords,  in 
accordance  with  the  opinion  of  nearly  all  the  judges,  held 
that  "what  the  parties  contemplated,  those  who  sold  and 
those  who  bought,  was  that  there  was  an  existing  some- 
thing to  be  sold  and  bought."  No  such  thing  existing, 
there  was  no  contract  which  could  be  enforced. 

When  a  lessee  under  a  mining  lease  covenants  in  un- 
qualified terms  to  pay  a  fixed  minimum  rent,  he  is  bound 
to  pay  it  (y),  though  the  mine  may  turn  out  to  be  not 
worth  working  or  even  unworkable.  But  it  is  otherwise 
with  a  covenant  to  work  the  mine  or  to  raise  a  minimum 
amount.  Where  a  coal  mine  was  found  to  be  so  interrupted 
by  faults  as  to  be  not  worth  working,  it  was  said  that  the 
lessor  might  be  restrained  from  suing  on  the  covenant 
to  work  it  on  the  terms  of  the  lessee  paying  royalty  on  the 
estimated  quantity  of  coal  which  remained  unworked  {z). 


(x)  (1858)  6  H.  L.  C.  673. 
(y)  Afarquii  of  Bute  ▼.  Thompton 
(1844)  13  M.  &  W.  487,  17  L.  J. 


Ex.  05.     So  in  equity,  Ridgwayy, 
Sneyd  (1854),  Kay,  6!^7. 
(z)  Ridgway  v.  Sneyd,  lupra. 


vr 
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A  similar  question  was  fully  dealt  Avith  in  Clifford  v.  Clifford  v. 
Watts  (a).  The  demise  was  of  all  the  mines,  veins,  etc.,  of 
clay  on  certain  land.  There  was  no  covenant  by  the  lessee 
to  pay  any  minimum  rent,  but  there  was  a  covenant  to  di^ 
in  every  year  of  the  term  not  less  than  1000  tons  nor  more 
than  2000  tons  of  pipe  or  potter's  clay.  An  action  was 
brought  by  the  lessor  for  breach  of  this  covenant.  Plea  (&), 
to  the  effect  that  there  was  not  at  the  time  of  the  demise 
or  since  so  much  as  1000  tons  of  such  clay  under  the  lands, 
that  the  performance  of  the  covenant  had  always  been  im- 
possible, and  that  at  the  date  of  the  demise  the  defendant 
did  not  know  and  had  no  reasonable  means  of  knowing 
the  impossibility.  The  Court  held  that  upon  the  natural 
construction  of  the  deed  the  contract  was  that  the  lessee 
should  work  out  whatever  clay  there  might  be  under  the 
land,  and  the  covenant  sued  on  was  only  a  subsidiary  pro- 
vision fixing  the  rate  at  which  it  should  be  worked.  The 
tenant  could  not  be  presumed  to  warrant  that  clay  should 
be  found:  and  "the  result  of  a  decision  in  favour  of  the 
plaintiff  would  be  to  give  him  a  fixed  minimum  rent  when 
he  had  not  covenanted  for  it  "  (c). 


In  certain  kinds  of  contracts,  notably  charter-parties,  it  Analojrouo 
is  usual  to  provide  by  express  exceptions  for  the  kind  of  express 

events  we  have  been  considering.      It  is  not  within  our  ^x^eptiona 

.  .  .      m  corn- 

province  to  enter  upon  the  questions  of  construction  which  meroial 

arise  in  this  manner,  and  which  form    important  special  ''ontractp. 


(a)  (1870)  L.  R.  5  C.  P.  577, 
40  L.  J.  C.  P.  36. 

(b)  It  was  pleaded  as  an  equitable 
plea  under  the  G.  L.  P.  Act,  but 
the  Court  treated  the  offence  as 
a  le)^  one. 

(c)  Per  Montague  Smith  J.  at  p. 
587.  Cp.  and  dist.  Jervis  v.  Tomkin- 
m  (1856)  1  H.  &  N.  195,  26  L.  J. 
Ex.  41,  where  the  covenant  was  not 
only  to  get  2000  tuns  of  rook  salt  per 
annum,  but  to  pay  6d.  a  ton  for 
•-very  ton  Hhort,  and  the  leasees 
knew  of  the  state  of  the  mine  when 

P. 


they  executed  the  lease.  As  to  the 
relation  of  Clifford  v.  Watts  to  HUla 
V.  5MflrArue(pp.  379.  380,  388,  above), 
it  is  perhaps  enough  to  say  that  the 
Court  of  Common  Pleas  as  consti- 
tuted in  1870  would  scarcely  have 
arrived,  on  the  facts  of  HUU  v. 
Sughrue,  at  the  same  result  aa  the 
Court  of  Exchequer  in  1847  :  but 
there  ia  no  actual  conflict,  as  the 
question  in  every  case  is  of  the  true 
intention  of  the  contract  taken  as  i* 
whole,  and  the  contracts  in  these 
cases  are  of  quite  different  kinds. 
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topics  of  commercial  law.  However,  when  the  exception 
of  a  certain  class  of  risks  is  once  established,  either  as 
being  implied  by  law  from  the  nature  of  the  transaction 
or  by  the  special  agreement  of  the  parties,  the  treatment 
is  much  the  same  in  principle  :  and  a  few  recent  decisions 
may  be  mentioned  as  throwing  light  on  the  general  law. 
Where  the  principal  part  of  the  contract  becomes  impos- 
sible of  performance  by  an  excepted  risk,  the  parties  are 
also  discharged  from  performing  any  other  part  which 
remains  possible,  but  is  useless  without  that  which  has 
become  impossible  (d).  It  is  a  general  principle  that  a 
contract  is  not  to  be  treated  as  having  become  impossible 
of  performance  if  by  any  reasonable  construction  it  is  still 
capable  in  substance  of  being  performed  (e) :  but  on  the 
other  hand  special  exceptions  are  not  to  be  laid  hold  of  to 
keep  it  in  force  contrary  to  the  real  intention.  Thus  where 
the  contract  is  to  be  performed  "with  all  possible  despatch," 
saving  certain  impediments,  the  party  for  whose  benefit 
the  saving  is  introduced  cannot  force  the  other  to  accept 
performance  after  a  delay  unreasonable  in  itself,  though 
due  to  an  excepted  cause,  if  the  manifest  general  intention 
of  the  parties  is  that  the  contract  shall  be  performed  within 
a  reasonable  time,  if  at  all.  The  saving  clause  will  protect 
him  from  liability  to  an  action  for  the  delay,  but  that  is 
all :  the  other  party  cannot  treat  the  contract  as  broken 
for  the  purpose  of  recovering  damages,  but  he  is  not  pre- 
vented from  treating  it  as  dissolved  (/). 

/S.  Where  the  contract  is  for  personal  services  of  which 
the  performance  depends  on  the  life  or  health  of  the 
party  promising  them.  "All  contracts  for  personal  services 
which  can  be  performed  only  during  the  lifetime  of  the 
party  contracting  are  subject  to  the  implied  condition  that 


(P)  Where 
perform* 
ance  de- 
pends on 
life  or 
healtti  of 
a  person. 
Implied 


id)  Oeipel  v.  Smith  (1872)  L.  R. 
7  Q.  B.  404,  411,  41  L.  J.  Q.  B.  163. 

(e)  The  TetUonia  (1872)  L.  B.  4 
P.|  0.  171,  182,  41  L.  J.  Ad.  67. 
Cp.  Jone$  T.  Hdm  (1867)  L.  R.  2 


Ex.  335. 

(/)  Jackson  v.  Union  Marint  In- 
turance  Co.  (1874)  in  Ex,  Ch.  L.  R 
10  O.  P.  126,144  Bqq.44  L.  J.C.P. 
27. 
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he  shall  be  alive  to  perform  them  ;  and  should  he  die,  his  condition 
executor  is  not  liable  to  an  action  for  the  breach  of  contract  person 
occasioned  by  his  death"  (^).     Conversely,  if  the  master  *"?^  "*" 
dies  during  the  service,  the  servant  is  thereby  discharged,  alive  and 
and  cannot  treat  the  contract  as    in  force  against  the  ^*o„„ii 
master's  personal  representatives   (h).     The  passage  now  *<>'  tl»e 
cited  goes  on  to  suggest  the  extension  of  this  principle  to  ^the 
the  case  of  the  party  becoming,  without  his  own  default,  «>»*»<*• 
incapable  of  fulfilling  the  contract  in  his  lifetime :  "  A 
contract  by  an  author  to  write  a  book,  or  by  a  painter  to 
paint  a  picture  within  a  reasonable  time,  would  in  my  judg- 
ment be  deemed  subject  to  the  condition  that  if  the  author 
became  insane,  or  the  painter  paralytic,  and  so  incapable 
of  performing  the  contract  by  the  act  of  God,  he  would 
not  be  liable  personally  in  damages  any  more  than  his 
executors  would  be  if  he  had  been  prevented  by  death." 
This  view,  which  obviously   commends  itself  in  point  of 
reason  and  convenience,  is  strongly  confirmed  by  Taylor 
V.  Caldwell  (supra,  p.  395),  where  indeed  it  was  recognized 
as  correct,  and  it  has  since  been  established  by  direct  deci- 

In  Boast  v.  Firth  (i)  a  master  sued  the  father  of  Boast  v. 


sions. 


Firtb. 


his  apprentice  on  his  covenant  in  the  apprenticeship  deed 

that  the  apprentice  should  serve  him,  the  plaintiff,  during 

all  the  term.     The  defence  was  that  the  apprentice  was 

prevented  from  so  doing  by  permanent  illness  arising  after 

the  making  of  the  indenture.     The  Court  held  that  "  it 

must  be  taken  to  have  been  in  the  contemplation  of  the 

parties  when  they  entered  into  this  covenant  that  the 

prevention  of  performance  by  the  act  of  God  should  be  an 

excuse  for  non-performance  "  (k),  and  that  the  defence  was 

a  good  one.    In  Robinson  v.  Davison  (I)  the  defendant's  RobiuMn 

wife,  an  eminent  pianoforte  player,  was  engaged  to  play  at 

a  concert.    When  the  time  came  she  was  disabled  by 

(g)  Pollock   C.  B.    in    IfaU   v.      L.  J.  C.  P.  1. 


V.  Davi- 
son. 


Wright  (1858)  E.  B.  &,  E.  at  p.  793, 
29LJ.Q.  B.  atp.  61. 

{h)  Farrow  v.  Wilson  (1 869)  L.  R. 
i  C.  P.  744,  38  L.  J.  C.  P.  326. 

(»)  (1868)  L.  R.  4  0.  P.   1,  38 


(k)  Per  Montague  Smitb  J.  at 
p.  7. 

(I)  (1871)  L.  R.  6  Ex.  269,  40 
L.  J.  Ex.  172. 
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The 

contract 

becomes 

void,  not 

only 

Toidable 

at  option 

of  party 

disableicL 

SemUef 

notice 

should  be 

given  to 

tile  other 

party. 


illness.     The  giver  of  the  entertainment  sued  for  the  loss 
he  had  incurred  by  putting  ofif  the  concert,  and  had  a 
verdict  for  a  small  sum  under  a  direction  to  the  effect  that 
the  performer's  illness  was  an  excuse,  b..t  that  she  was 
bound  to  give  the  plaintiff  notice  of  it  within  a  reasonable 
time.     The  sum  recovered  represented  the  excess  of  the 
plaintiff's  expenses  about  giving  notice  of  the  postpone- 
ment to  the  public  and  to  persons  who  had  taken  tickets 
beyond  what  he  would  have  had  to  pay  if  notice  had  been 
sent  him  by  telegraph  instead  of  by  letter.     The  Court  of 
Exchequer  upheld  the  direction  on  the  main  point.    The 
reason  was  thus  shortly  put  by  Bramwell  B.     "  This  is  a 
contract  to  perform  a  service  which  no  deputy  could  per- 
form, and  which  in  case  of  death  could  not  be  perfonned 
by  the  executors  of  the  deceased :  and  I  am  of  opinion 
that  by  virtue  of  the  terms  of  the  original  bargain  in- 
capacity either  of  body  or  mind  in  the  performer,  without 
default  on  his  or  her  part,  is  an  excuse  for  non-perform- 
ance "  (m).     The  same  judge  also  obsei-ved,  in  effect,  that 
the  contract  becomes  not  voidable  at  the  option  of  the 
party  disabled  from  performance,  but  wholly  void.    Here 
the  player  could  not  have  insisted  "  on   performing  her 
engagement,  however  ineffectually  that  might  have  been," 
when  she  was  really  unfit  to  perform  it.  The  other  party's 
right  to  rescind  has  since  been  established  by  a  direct 
decision  (n).     No  positive  opinion  was  expressed  on  the 
other  point  as  to  the  duty  of  giving  notice.     But  it  may 
be  taken  as  correct  that  it  is  the  duty  of  the  party  disabled 
to  give  the  earliest  notice  that  is  reasonably  practicable. 
Probably  notice  reasonable  in  itself  could  not  be  required, 
for  the  disabling  accident  may  be  sudden  and  at  the  last 
moment,  and  the  duty  must  be  limited  to  cases  where 
notice  can  be  of  some  use  (o).     It  further  appears  from 


(m)  (1871)  L.  R.  6  Ex.  at  p.  277. 

(n)  Pousmrd  v.  Spiers  &  Pond 
(1876)1  Q.B.  D.  410,46  L.  J.  Q.  B. 
621. 

(o)  Cp.  the  doctrine  as  to  giving 


notice  of  abandonment  to  under- 
writers, Rankin  v.  Potter  (1872-3) 
L.  R.  6  H.  L.  83,  121,  157,  42 
L.  J.  0,  P.  169. 
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the  case  that  the  effect  of  an  omission  of  this  duty  is  that 

the  contract   remains    in  force  for  the  purpose  only  of 

recovering  such   damage   as  is   directly  referable  to  the 

omission.    The  decision  also  shows,  if  express  authority  be 

required  for  it,  that  it  matters  not  whether  the  disability 

be  permanent  or  temporary,  but  only  whether  it  is  such  as 

to  prevent  the  fulfilment  of  the  particular  contract. 

In  the  earlier  and  very  peculiar  case  of  Hall  v.  Wright  (p)  ^*!*^- 

the  question,  after  some  critical  discussion  of  the  pleadings,  anomalouB 

which  it  is  needless  to  follow,  came  to  this  :  "  Is  it  a  term  ^«»f*o*^ 

on  bOo 

ill  an  ordinary  agreement  to  marry,  that  if  a  man  from  contract 
bodily  disease  cannot  marry  without  danger  to  his  life,  and  iu,^^^ ' 
is  unfit  for  marriage  from  the  cause  mentioned  at  the  time  unQtting 
appointed,  he  shall  be  excused  marrying  then?"  (q)  or  in  nageno 
other  words:  "Is  the  continuance  of  health,  that  is,  of  such  excuse. 
a  state  of  health  as  makes  it  not  improper  to  marry,"  an 
implied  condition  of  the  contract  ?  (r).     The  Court  of  Ex- 
chequer Chamber  decided  by  four  to  three  that  it  is  not, 
the  Court  of  Queen's  Bench  having  been  equally  divided. 
The  majority  of  the  judges  relied  upon  two  reasons:  that 
if  the  man  could  not  marry  without  danger  to  his  life,  that 
did  not  show  the  performance  of  the  contract  to  be  im- 
possible, but  at  most  highly  imprudent ;  and  that  at  any 
rate  the  contract  could  be  so  far  performed  as  to  give  the 
woman  the  status  and  social  position  of  a  wife.     It  was  not 
disputed  that  the  contract  was  voidable  at  her  option. 
"  The  man,  though  he  may  be  in  a  bad  state  of  health, 
may  nevertheless  perform  his  contract  to  marry  the  woman,  / 
and  so  give  her  the  benefit  of  social  position  so  far  as  in  / 
his  power,  though  he  maybe  unable  to  fulfil  all  the  obliga-' 
tions  of  the  marriage  state ;  and  it  rests  with  the  womanj 
to  say  whether  she  will  enforce   or  renounce   the  con-| 
tract "  (a).    As  to  the  first  of  these  reasons,  the  question! 


(p)  (1858)  £.  B.  &  E.  746,  29 
L.  J.  Q.  B.  43. 

(q)  Per  Bramwell  B.  29  L.  J. 
Q.  B.  45. 

(r)  Per  Pollock  C.B.  ib.  62. 


(«)  The  case  is  thus  explained 
and  distinguished  by  Montague 
Smith  J.  in  Boatt  v.  Firth  (1868) 
L.  R  4  C.  P.  8. 
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is  not  whether  there  is  or  not  an  absolute  impossibility, 
but  what  is  the  true  meaning  of  the  contract ;  and  in  this 
case  the  contract  is  of  such  a  kind  that  one  might  expect 
the  conditions  and  exceptions  implied  in  strictly  personal 
contracts  to  be  extended  rather  than  excluded  (t).  As  to 
the  second  reason,  it  cannot  be  maintained,  except  against 
the  common  understanding  of  mankind  and  the  general 
treatment  of  marriage  by  English  law,  that  the  acquisition 
of  legal  or  social  position  by  marriage  is  a  principal  or  in- 
dependent object  of  the  contract.  Unless  it  can  be  so  con- 
sidered, the  reason  cannot  stand  with  the  principle  affirmid 
in  Oeipel  v.  Smith  (u),  that  when  the  main  part  of  a 
contract  has  become  impossible  of  performance  by  an  ex- 
cepted cause,  it  must  be  treated  as  having  become  im- 
possible altogether.  The  decision  itself  can  be  reviewed 
only  by  a  court  of  ultimate  appeal ;  but  it  is  so  much 
against  the  tendency  of  the  later  cases  that  it  is  now  oi 
little  or  no  authority  beyond  the  point  actually  decided, 
which  for  the  obvious  reasons  indicated  in  some  of  the 
judgments  is  ij  .,  at  all  likely  to  recur  (x). 
Limita-  The  rule  now  before  us  applies  only  to  contracts  for 

rule  to  actual  personal  services.  A  contract  of  which  the  perform- 
contracta  ance  depends  less  directly  on  the  promisor's  health  is  not 
presumed  to  be  conditional.  If  a  man  covenants  to  insure 
his  life  within  a  certain  time,  he  is  not  discharged  by  his 
health  becoming  so  bad  before  the  end  of  that  time  as  to 
make  his  life  uninsurable  (y).  It  has  never  been  supposed 
that  the  current  contracts  of  a  manufacturing  firm  are 
affected  in  law  by  the  managing  partner  being  too  ill 


for  Mttuii 

personal 

aervices. 


(t)  It  has  long  been  settled  that 
the  contract  to  marry  is  so  far  per- 
sonal that  executors,  in  the  absence 
of  special  damage  to  the  personal 
estate,  cannot  sue  upon  it.  Cham- 
berlain V.  WiUiamson  (1814)  2  M. 
&  S.  408.  And  it  is  now  decided 
that  they  cannot,  except  perhaps  for 
special  temporal  damage,  be  sued  : 
Finlay  v.  Chimejf  (1888)  20  Q.  B. 
Div.  494. 


(«)(1872)L.  R7  Q.  B.  404,41 
L.  J.  Q.  B.  153. 

(x)  See  Wharton  on  Contractu, 
§  324,  and  Allen  v.  Baker  (1882)  8« 
N.  C.  91,  there  cited,  where  the 
Supreme  Court  of  North  Carolini 
expressly  declined  to  follow  HoU  t, 
Wright. 

iy)  AHhur  v.  Wynne  (1880)  H 
Oh.  D.  603,  49  L.  J.  Ch.  657. 
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to  attend  to  business,  though  there  are  many  kinds  of 
business  in  which  the  proper  execution  of  an  order  may 
depend  on  the  supervision  of  a  particular  person.  And  in 
creneral  terms  it  may  be  said  that  no  contract  which  may 
be  performed  by  an  agent  can  be  discharged  by  a  cause  of 
this  kind. 


As  we  saw  in  the  case  of  contracts  falling  directly 
within  the  rule  in  Taylor  v.  Caldwell,  so  in  the  case  of 
contracts  for  personal  services  the  dissolution  of  the  con- 
tract by  subsequent  impossibility  docs  not  affect  any 
specific  right  already  acquired  under  it.  Where  there  is 
an  entire  contract  of  this  kind  for  work  to  be  paid  for 
by  instalments  at  certain  times,  any  instalments  which 
have  become  due  in  the  contractor's  lifetime  remain  due 
to  his  estate  after  the  contract  is  put  an  end  to  by  his 
death  (2).  In  like  manner  where  a  premium  has  been  paid 
for  apprenticeship,  and  the  master  duly  instructs  the 
apprentice  for  a  part  of  the  term,  and  then  dies,  his 
executors  are  not  bound  to  return  the  premium  or  any 
part  of  it  as  on  a  failure  of  consideration  {a). 

Where  an  existing  contract  is  varied  or  superseded  by  a 
subsequent  agreement,  and  the  performance  of  that  agree- 
ment becomes  impossible  {e.g.,  by  the  death  of  a  person 
according  to  whose  estimate  a  sum  is  to  be  assessed)  so  that 
the  parties  are  no  longer  bound  by  it,  they  will  be  remitted 
to  the  original  contract  if  their  intention  can  thereby  be 
substantially  carried  out.  At  all  events  a  party  for  whose 
benefit  the  contract  was  varied,  and  who  but  for  his  own 
delay  might  have  performed  it  as  varied  before  it  became 
impossible,  cannot  afterwards  resist  the  enforcement  of  the 
contract  in  its  original  form  (6). 


Rights 
already 
acquired 
under  the 
contract 
remain. 
/ 


Substi- 
tuted 
contract 
becoming 
impossible 
of  per- 
formance. 


(2)  Stuhbs  V.  Holywell  Ry.  Co. 
(1867)  L.  R.  2  Ex.  311,  36  L.  J.  Ex. 
166. 

(a)  Whincup  v.  HngKet  (1871) 
L.  R.  6  0.  P.  78, 40  L.  J.  C.  P.  104, 
dissentiog  from  the  view  of  the  com- 
mon law  on  which  the  decision  in 


Hint  V.  ToUon  (1850)  2  Mac.  &  G. 
134,  19  L.  J.  Ch.  441,  purported 
to  be  founded.  Hirat  v.  ToUon  does 
not,  of  course,  establish  any  rule 
of  equity. 

(6)  Firth    V.    Midland    Ry.    Co. 
(1876)  20  Eq.  100,  44  L.  J.  Oh.  313. 
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8.  Impos- 
sibility by 
default  of 
either 
party. 

Default  of 
promisor 
no  excuse, 
but  = 
breach  of 
contract. 


Default  of 
promitiee 
discharges 
promisor, 
and  may 
be  treated 
as  broach, 
or  makes 
contract 
voidable 
at  his 
option. 


3.  We  now  come  to  the  case  of  a  contract  becoming  im- 
possible of  performance  by  the  default  of  either  party. 

Where  the  promisor  disables  himself  by  his  own  default 
from  performing  his  promise,  not  only  is  he  not  excused 
(for  which  indeed  authority  would  be  superfluous)  but  his 
conduct  is  equivalent  to  a  breach  of  the  contract,  although 
the  time  for  performance  may  not  have  arrived,  and  even 
though  in  contingent  circumstances  it  may  again  become 
possible  to  perform  it  (c).  A  default  consisting  in  mere 
omission  may  have  the  same  effect.  Where  an  arbitrator 
awards  that  the  defendant  shall  pay  the  plaintiff's  taxed 
costs  of  a  suit  on  a  certain  day,  it  is  the  defendant's  busi- 
ness to  have  them  taxed  before  that  day,  and  it  is  no  excuse 
that  in  fact  he  had  not  notice  of  the  taxation  in  time  to 
pay  them  at  the  time  and  place  fixed  by  the  award  (d). 

On  the  other  hand,  where  the  promisor  is  prevented 
from  performing  his  contract  or  any  part  of  it  by  the  de- 
fault or  refusal  of  the  promisee,  the  performance  is  to  that 
extent  excused  ;  and  moreover  default  or  refusal  is  a  cause 
of  action  on  which  the  promisor  may  recover  any  loss  he 
has  incurred  thereby  (e),  or  he  may  rescind  the  contract 
and  recover  back  any  money  he  has  already  paid  under 
it  (/).  Default  may  consist  either  in  active  interruption 
or  interference  on  the  part  of  the  promisee  (g),  or  in  the 
mere  omission  of  something  without  which  the  promisor 
cannot  perform  his  part  of  the  contract  {h). 


(c)  1  Ko.  Ab.  448,  B.,  citing  21 
E.  IV.  54,  pi.  26 :  "If  you  are  bound 
to  enfeoff  me  of  the  manor  of  D. 
before  such  a  feast,  and  you  make 
a  feoffment  of  that  manor  to 
another  before  the  feast,  you  have 
forfeited  the  bond  nothwithstanding 
that  you  have  the  land  back  before 
the  feast,  having  once  disabled 
yourself  from  making  the  said 
feoffment,"  per  Choke  J. 

(d)  Bigland  v.  Skdton  (1810)  12 
East.,  436. 

(e)  As  in  the  familiar  case  of  an 
action  for  non-acceptance  of  goods, 
for  not  furnishing  a  cargo,  &c. ;  so 


with  a  special  contract,  e.g..  Roberts 
V.  Bury  Commissioners  (1869)  L.  R, 
4  0.  P.  755,  in  Ex.  Ch.  5  C,  P.  310, 
39  L  J.  0.  P.  129. 

(/)  Giles  V.  Edwards  (1797)  7 
T.  R.  181. 

(g)  1  Ro.  Ab.  453,  N. 

(A)  Where  a  condition  can  be 
performed  only  in  the  obligee's 
presence,  his  absence  is  an  excuse, 
1  Ro.  Ab.  457,  U.  A  covenant  to 
make  within  a  year  such  assurance 
as  the  covenantee's  counsel  shall 
devise  is  discharged  if  the  cove- 
nantee does  not  tender  an  assurance 
within  the  year,  ib.  446,  pi.  12. 
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The  principle,  in  itself  well  settled,  is  illustrated  by  Roberts  v. 
several  modem  cases.  Where  the  failure  of  a  building  Commis' 
contractor  to  complete  the  works  by  the  day  specified  is  ^one"f 
caused  by  the  failure  of  the  other  parties  and  their  archi- 
tect to  supply  plans  and  set  out  the  land  necessary  to 
enable  him  to  commence  the  works,  "  the  rule  of  law 
applies  which  exonerates  one  of  the  two  contracting  parties 
from  the  performance  of  a  contract  when  the  performance 
of  it  is  prevented  and  rendered  impossible  by  the  wrongful 
act  of  the  other  contracting  party"  (i),  and  the  other  party 
cannot  take  advantage  of  a  provision  in  the  contract 
making  it  determinable  at  their  option  in  the  event  of  the 
contractor  failing  in  the  due  performance  of  any  part  of 
his  undertaking  (i).  So  where  it  is  a  term  of  the  contract 
that  the  contractor  shall  pay  penalties  for  any  delay  in  the 
fulfilment  of  it,  no  penalty  becomes  due  in  respect  of  any 
delay  caused  by  the  refusal  or  interference  of  the  other 
party  (k).  Where  a  machine  is  ordered  for  doing  certain 
work  on  the  buyer's  land,  on  the  terms  that  it  is  to  be 
accepted  only  if  it  answers  a  certain  test ;  there,  if  the 
buyer  fails  to  provide  a  fit  place  and  occasion  for  trying 
the  machine,  and  so  deals  with  it  as  to  prevent  a  fair  test 
from  being  applied  according  to  the  contract,  he  is  bound 
to  accept  and  pay  for  the  machine  (l). 

In  Raymond  v.  Minton  (m)  it  was  pleaded  to  an  action  Cases  of 
of  covenant  against  a  master  for  not  teaching  his  appren-  fP^'T?" 
tice  that  at  the  time  of  the  alleged  breach  the  apprentice 
would  not  be  taught,  and  by  his  own  wilful  acts  prevented 
the  master  from  teaching  him.  This  was  held  a  good 
plea,  for  "  it  is  evident  that  the  master  cannot  be  liable 
for  not  teaching  the  apprentice  if  the  apprentice  will  not 
be  taught."    An   earlier  and   converse  case  is  Ellen  v. 


(t)  Roberts  v.  Bury  Comnwsioners 
(1869)  L  R.  5  C.  P.  310,  329. 

(k)  Holme  v.  Ouppy  (1838)  3  M. 
4  W.  387  ;  RusseU  v.  Da  Bandeira 
(1862)  13  C.  B.    N.  S.   149,    32 


L.  J.  C.  P.  68. 

{I)  Mackay  v.  Dick  (1881)  in 
H.  L.  (Sc),  8  App.  Ca.  251. 

(m)  (1866)  L.  R.  1  Ex.  244,  35 
L.  J.  Ex.  153. 
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Topp  (n),  referred  to  by  the  reporters.  There  a  master 
undertook  to  teach  an  app:  itice  several  trades ;  it  was 
held  that  on  his  giving  up  on  of  them,  and  thus  making 
the  complete  performance  of  his  own  part  of  the  contract 
impossible,  the  apprentice  was  no  longer  bound  to  serve 
him  in  any.  "If  the  master  is  not  ready  to  teach  in  the 
very  trade  which  he  has  stipulated  [promised]  to  teach, 
the  apprentice  is  not  bound  to  serve."  A  case  of  the  same 
sort  is  put  by  Choke  J.  in  the  Year  Book,  22  Ed.  IV.,  26,  ii 
a  case  from  which  one  passage  has  al^-cady  been  given. 

"  If  I  am  bound  to  Catesby  [then  another  judge  of  the  Common  Pleas] 
that  my  son  shall  serve  him  for  seven  years,  and  I  come  with  my  son  to 
Catesby,  and  offer  my  son  to  him,  and  he  will  not  take  him,  there  because 
there  is  no  default  on  my  part  I  shall  not  forfeit  the  bond.  In  like  manner 
if  he  took  my  son  and  afterwards  within  the  tern,  sent  him  away,  it  h 
unreasonable  that  this  should  be  a  forfeiture.'* 


Alterna- 
tive con- 
tract. 

Where  one 
thing  im- 
possible, 
the  posBi- 
ble  one 
must  be 
performed. 
Where  one 
becomes 
impos- 
sible, 

a  question 
of  con- 
struction. 


Where  a  contract  is  in  the  alternative  to  do  one  of  two 
things  at  the  promisor's  option,  and  one  of  them  is  impos- 
sible, the  promisor  is  bound  to  perform  that  which  is 
possible  (o).  We  find  the  rule  clearly  stated  in  the 
Digest  (p).  Where  one  of  two  things  contracted  for  in 
the  alternative  subsequently  becomes  impossible,  it  is  a 
question  of  construction  for  which  no  positive  rule  can  bo 
laid  down,  whether  according  to  the  true  intention  of  the 
parties  the  promisor  must  perform  the  alternative  which 
remains  possible,  or  is  altogether  discharged  (q).  It  was 
held,  indeed,  in  Laughtd's  case  (r)  that  where  the  con- 
dition of  a  bond  is  for  either  of  two  things  to  be  done  by 
the  obligor,  and  one  of  them  becomes  impossible  by  the 
act  of  God,  he  is  not  bound  to  perform  the  other.  But 
this  is  to  be  accounted  for  by  the  peculiar  treatment  of 
bonds,  of  which  we   shall   speak   presently,  the  right  of 


(n)  (1851)  6  Ex.  424,  442,  20  L. 
J.  Ex.  241. 

{())  Da  Costa  v.  Davi$  (1778)  1  B. 
&;  P.  242. 

(jt)  8i  ita  Rtipulatus  fuero:  te 
tisti ;   nisi  tteterie,  hippocentaurutn 


daril  proinde  erit  atque  te  linti 
solummodo  stipulatus  easem.  D. 
45, 1.  de  V.  o.  97  pr. 

{q)  Barkworth  v.  Young (Wi)^ 
Drew,  i,  25,  26  L.  J.  Ch.  153. 

(r)  5  Co.  Rep.  21  6. 
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election  being  part  of  the  benefit  of  the  condition,  of  which 
the  obligor  is  not  to  be  deprived.     And  even  as  to  bonds 
the  general   proposition   has   been   denied  (s).      In    the 
absence  of  anything  to  show  the  intention  in  the  particular 
case,  the   presumption  should  surely  bo  the  other  way, 
namely,  that  the  promisor  should  lose  his  election  rather 
than  the  promisee  lose  the  whole  benefit  of  the  contract. 
Where  either  the   promisor  or  the  promisee,  having  the 
right  under  a  contract  to  choose  which  of  two  things  shall 
be  done,  chooses  one  which  becomes  impossible  after  the 
choice  is  determined,  there  (on  authority  as  well  as  prin- 
ciple) it  is  the  same  as  if  there  had  been  from  the  first 
a  single  unconditional  contract  to  do  that  thing  (t).     In 
Roman  law  the  presumpt".<  n  seems  distinctly  in  favour  of 
the  promisor  remaining  bound  to  do  what  is  possible  (u)  ; 
otherwise  it  agrees  with  ours  (v).     The  exception  as  to  EffeotB  of 
nom  in  the  extract  given  in  the  note  shows  the  applica- 
tion here  of  the  general  rule  as  to  impossibility  caused  by 
acts  of  the  parties.     The  case  put  is  that  the  creditor  has 
made  his  election   (to   have    Stichus,   suppose)   but  has 
neglected  or  refused  to  accept  Stichus:  now  if  Stichus  dies 
he  cannot  demand  Pamphilus.     It  is  the  same  as  if  tlioro 
had  been  a  single  promise,  and   the  performance   made 
impossible  by  the  promisee's  default.     The  sanu>  rule  is 
given  in  another  passage  (x). 


i  ^ 
I 


{t)  See  uote  (q),  previous  page. 

(<)  Brawn  v.  Royal  Insurance  Co. 
(1859)  p.  389,  above. 

(u)  S&^e  that  in  the  case  of  an 
alternative  obligation  to  deliver 
specific  objects  at  the  promiaor'a 
election  he  still  has  an  election  in 
vilutUme,  aa  it  is  said,  i.e.  he  may  at 
his  option  pay  the  value  of  that 
which  has  perished.  See  Vange- 
row,  Pand.  §  569,  note  2  (3.  22  sqq.) 
where  the  subject  is  fully  worked 
out. 

(v)  Pftpinian  says :  Siichum  aut 
PampkUum,  uirum  ego  velim,  dare 
tpondesl  altero  mortuo,  qui  vivit 
8olu8  petetur,  nisi  si  mora  facta  sit 
in  eo  mortuo,  quem  petitor  elegit ; 


tunc  enim  perinde  solus  ille  qui 
decessit  praebetur  ac  si  solus  in  ob- 
ligationem  deductus  fuisset.  Quod 
si  promissoris  fuerit  electio,  de- 
functo  altero  {i.e.  before  election 
made),  qui  superest  aeque  peti 
potest.  D.  46.  3.  do  solut,  et.  lib 
95  pr.  He  proceeds  to  this  curious 
question  :  What  if  one  dies  by  the 
debtor's  default  before  election 
made,  and  afterwards  the  other 
dies  without  his  default?  No  ac- 
lion  can  be  maintained  on  the 
stipulation,  but  there  is  a  remedy 
by  rloli  actio, 

(x)  Stipulatus  sum  Damam  aut 
Erotem  servum  dari,  cum  Damam 
darep,  ego  quominus   acciperem   in 


-T  »- 


!  !  i;  I 


*, 


412 

Condi- 
tional 
contracts. 


f 

In  what 

I 

ways  con- 

1 

dition 

1 

may  be 

1 

necesBary 

or  impoB- 

i 

Bible. 

IMPOSSIBLE  AGREEMENTS. 

Thore  is  yet  something  to  be  said  of  the  treatment  of 
conditional  contracts  where  the  condition  is  or  becomes 
impossible.  A  condition  may  be  defined  for  the  pivscnt 
purpose  as  an  agreement  or  term  of  an  agr(}omont  whcrcbv 
the  existence  of  a  contract  is  made  to  depend  on  a  future 
contingent  event  assigned  by  the  will  of  the  parties  {y). 

The  condition  may  be  either  that  an  event  shall  or  that 
it  shall  not  happen,  and  is  called  positive  or  negati\*> 
accordingly.  Now  the  event  which  is  the  subject  iiK^Uii 
of  the  coi*viiti\m,  instead  of  Ixnng  wally  i\>ntingiui,  niav  be 

oessaj^y  c*  im}x>ssible,  in  itself  or  in  law.  But  the  nega- 
tion of  a  necessary  event  is  impossible  and  the  negation 
of  an  impossible  event  is  necessary.  It  therefore  depends 
further  <^i  the  positive  or  negative  character  of  the  con- 
tingency whether  the  condition  itself  is  necessary  or 
impossible. 

Thus  we  may  have  conditional  promises  with  conditions 
of  these  kinds: 

Necessary: 

(a)  By  affirmation  of  a  necessity.  As  a  promise  to  pay 
100^.,  "if  the  sun  shall  rise  to-morrow." 

(/S)  By  negation  of  an  impossibility:  "If  J.  S.  does  not 
climb  to  the  moon,"  or  "if  my  executor  does  not  sue  for 
my  debt  to  him." 

Impossible : 

(7)  By  affirmation  of  an  impossibility:  "If  J.  S.  shall 
climb  to  the  moon,"  or  "if  J.  S.  shall  create  r  new  manor,'' 

(8)  By  negation  of  a  necessity:  "If  the  sun  shall  nut 
rise  to-morrow,"  or  "if  my  personal  estate  shall  not  be 
liable  to  pay  my  debts"  (z). 

It  is  obvious  that  as  a  matter  of  logical  construction  the 


mora  fui  j  mortuus  est  Dama  ;  an 
pnte8  me  ex  stipulatii  actionem 
habere  ?  Respondit,  Beciindum  Mas- 
Burii  Sabini  opinionem  puto  to  ex 
Btipuiatn  agere  non  pnsBe  ;  nam  is 
recte  exiatimabat,  ai  pt-r  debitorein 
mora  non  esset,  (|uumiuu8  id  quod 


debebat  Bolveret,  continuo  eum 
debito  liberari.  I).  45.  1.  de  v,  0. 
105. 

(y)  Savigny.Syrt.  «  116(3.  fJl); 
Pothier,  Obi.  §  199. 

(2)  Slightly  m()dr>3d  from  Ss 
vigny,  Syst.  §  121  (3.  156, 168), 
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forms  (a)  and  (/S)  are  equivalent  to  unconditional  promises, 
(n)  and  (B)  to  impossible  or  nugatory  promises.  And  so 
we  find  it  dealt  with  by  the  Roman  law  (a).  It  is  equally 
obvious  that  (still  as  a  matter  of  logical  construction)  there 
is  nothing  to  prevent  the  condition  from  having  its  regular 
i^Yt  if  tht  event  is  or  becomes  impossible  in  fact.  For 
ox^mplo,  "if  A.  shall  dig  1000  tons  of  clay  on  B.'s  land 
m  every  year  for  the  next  seven  years:"  here  there  may 
not  bo.  so  much  cU\y  \\\  be  dug  or  A.  may  die  in  the  first 
yetU'.  But  a  pV\»\\\iso  so  conijitioiicd  is  [icrfoctly  consistent 
and  intelligible  without  importing  any  further  qualification 
into  it;  and  it  is  obviously  more  dittioult  to  infer  that  some 
further  (jnalification  was  llitonded  than  in  the  case  of  a 
direct  and  unuunililioiiiil  coMtmut  by  A.  himself  to  dig  so 
much  clay. 

Direct  covenants  or  promises  <j«il(|i||'l<'ll((  '/!)  fxprcsa  con- 
ditions must  be  construed  with  reterenco  to  tlu'HH  gemT'iI 
principles :  beyond  this  no  rule  can  be  given  except  that 
effect  is  to  be  given  so  ill/  as  |)ossible  to  the  real  moaning 
of  the  parties  (6). 

Practically  the  discussion  in  our  books  of  conditi(jns  and  Treatmen 
their  effect  on  the  legal  transactions  into  w|jic|i  thfjf  enter  tjona  in 
is  limited  to  the  following  sorts  of  (piestious  i  PtgVtah 

1.  What  contracts  are  really  conditional,  o^  lu  Jocb/iica/ 
language,  what  amounts  to  a  vumWihiH  proce(J&^/f,  (/?)  : 

2.  The  effect  of  conditions  afid  conditional  limitations 
in  conveyances  at  common  law  and  luider  the  Statiifce  o^ 
Uses  (which  topics  am  obvioi/sly  beyond  our  present 
scope) : 

8.  The  effeot  of  t!onditio<Js  in  bonds.  This  form  of  con- 
tract is  now  used  only  for  certain  special  purposes,  but  was 


It.  <;  116  (3. 121); 


(•)  "Si  im|)OH8ihili8 oomlicio obli- 
S»tiunibug  AillnUttir,  nihil  valet 
Htipulatiu.  IminmnlbillH  ailtutn  coD- 
dici.  h«Uitur,  cui  natura  impedi- 
iftruto  mX  4UU  minua  existat,  veluti 
iti  ({uii  ila  dixurlt :  S:  di^to  caelum 
•Hjgnrn,  dare  Bi)onde8  ?    At   si  ita 


utipuletur :  Si  digito  caelum  noa 
attigern,  dare  Hpoudes  ?  punt  facta 
ohligaUo  intellegitur  ideoque  statini 
potue  potest."  I.  3.  19.  de  inut. 
Rtipul.  §  n. 

(6)  Sup  a,  Ch.  VI.,  p.  248. 


h  t 
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formerly  of  general  application,  insomuch  that  almost  all 
the  older  learning  on  the  construction  and  performance  of 
contracts  is  to  be  found  under  the  head  of  conditions. 
Here  there  are  some  peculiarities  which  call  for  our  atten- 
tion in  this  place. 

So  far  as  the  form  goes,  a  bond  is  a  contract  dependent 
on  a  negative  condition.     In  the  first  instance  the  obligor 
professes  to  be  bound  to  the  obligee  in  a  sum  of  a  certain 
amount.     Then    follows  the  condition,  showing  tluir  if  a 
certain  event  happens  (generally  something  to  be  done  by 
the  obligor)  the  bond  shall  be  void,  but  otherwise  it  shall 
remain  in  force.     "  The  condition  is  subsequent   to  the 
legal   obligation  ;    if  the   condition   be   not  fulfilled  the 
obligation  remains  "  (c).     This  is  in  terms  it  promise,  stated 
in  a  singularly  involved  way,  to  pay  a  sum  of  money  if  the 
event  mentioned  in  the  condition  does  not  happen.    But 
this,  as  everybody  knows,  is  not  the  true  nature  of  the  con- 
tract.    The   object   is  to  secure  the  performance  of  the 
condition,  and  the  real  meaning  of  the  parties  is  that  the 
obligor  contracts  to  perform   it   under   the   conventional 
sanction  of  a  penal  sum.     This  view  is  fully  recognized  by 
the  modem  statutes  regulating  actions  on  bonds,  by  which 
the  penalty  is  treated  as  a  mere  security  for  the  performance 
of  the  contract  or  the  payment  of  damages  in  default  {(I) 
On    principle,  therefore,  a  bond  with  an  impossible  con- 
dition, or  a  condition  which  becomes  impossible,  should 
be  dealt  with  just  as  if  it  were  a  direct  covenant  to  per- 
form that  which  is  or  becomes  impossible.     In  the  former 
case  the  bond  should  be  void,  in  the  latter  the  rule  in 
Taylor  v.  Caldv^ell  (e)  would  determine  whether  it  wen; 
avoided  or  not.     We  have  seen  that  where  the  condition 
is  illepal  our  Courts  have  found  no  difficulty  in  considering 
the  bond  as  what  in  truth  it  is,  an  agreement  to  do  the 


(t)  Sir  W.  W.  Follett,  arj.  Ber- 
wick V.  Smndflls  (1835)  3  A.  &  E. 
875. 

(d)  An  to  these,   see   Preston  v. 


Dania  (1872)  L.  R.  8  Ex.  19,  42  L 
J.  Ex.  33. 

(c)  (1863)  3B.  &S.826,si/i)!a,p 
395. 
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illegal  act.     But  m  the  case  of  impossibility  the  law  has  Where 

°  1  1      /.  1      •  r.       1        1  ,         condition 

stuck  at  the  merely  lormal  view  oi  a  bond  as  a  contract  to  immedi- 
pay  the  penal  sum,  subject  to  be  avoided  by  the  perform-  »*«ly  "»- 
ancc  of  the   condition ;   accordingly  if  the   condition   is  obligation 
impossible  either  in  itself  or  in  law  the  obligation  remains  j^^  ^__ 
absolute.  cording  to 

"  If  a  man  be  bound  in  an  obligation,  &c.,  with  condition  formal 
that  if  the  obligor  do  go  from  the  church  of  St.  Peter  in  construe 
W'stminster  to  the  church  of  St.  Peter  in  Rome  within 
three  hours,  that  then  the  obligation  shall  be  void.  The 
cuiidition  is  void  and  impossible  and  the  obligation  standeth 
good."  So,  again,  if  the  condition  is  against  a  maxim  or 
nile  in  law,  as  "  if  a  man  be  bound  with  a  condition  to 
enfeoff  his  wife,  the  condition  is  void  and  against  law, 
because  it  is  against  the  maxim  in  law,  and  yeu  the  bond 
i-^  good  "  (/). 

In  the  same  way,  "  when  the  condition  of  an  obligation 
is  so  insensible  and  incertain  that  the  meaning  cannot  be 
known,  there  the  condition  only  is  void  and  the  obligation 
good"(f/). 

On  the  point  of  subsequent  impossibility,  however,  the  But  rab- 
strictly  formal  view  is  abandoned,  and  an  opposite  result  i^^^gi. 
arrived  at,  but  still  in  an  artificial  way.     The  condition,  it  b|^*y  "  * 
is  said,  is  for  the  benefit  of  the  obligor,  and  the  perform- 
ance thereof  shall  save  the  bond;  ther(  fore  he  shall  not 
lose  the  benefit  of  it  by  the  act  of  God  (Ji),  and  where  the 
condition  is  possible  at  the  date  of  the  instrument,  "  and 
before  the  same  can  be  performed  the  condition  becomes 
impossible  by  the  act  of  God,  or  of  the  law,  or  of  the 
obligee,  there  the  obligation  is  saved  "  (i) ;  or  as  another 
book  has  it,  "the  obligation  and  the  condition  both  are 


r^i! 


(/)  Co.  Lit.  2066  (some  of  the 
Jcc's  in  Coke's  text  are  omitted). 
To  the  same  effect  Shopp.  Touohat. 
372.  As  to  Koinfii  to  Rome  the 
more  usoal  phrase  in  the  old  books 
it  three  days ;  which  is  now  in- 
ipplicable,  the  course  of  post  from 


London  to  Rome  being  not  quite 
forty-eight  hours. 

iff)  Shepp-  Touchst.  373. 

(h)  This  reasoning  appears  both 
in  Laurfhter's  ca.  5  Co.  Rep.  '216, 
and  Lamb's  ca.  ib.  236. 

(i)  Co.  Lit.  206a. 
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become  void"  (k).  "Generally  if  a  condition  that  was 
possible  when  made  is  become  impossible  by  the  act  of 
God,  the  obligation  is  dischargee^  "  {l).  As  to  the  acts  of 
the  law  and  of  the  obligee  this  a  rees  with  the  doctrine  of 
contracts  in  general:  as  to  inevitable  accident  it  establishes 
a  different  rule.  The  decision  in  Laughter's  case  {supra, 
p.  410)  was  an  application  of  the  same  view,  and  it  there- 
fore appears  that  there  should  never  have  been  any 
question  of  extending  it  to  direct  covenants  or  contracts. 

The  peculiar  law  thus  laid  down  is  distinctly  recognized 
by  modem  authorities  (m).  However,  if  a  bond  appears 
on  the  face  of  it  to  be  given  to  secure  the  performance  of 
an  agreement  which  it  recites,  the  condition  will  take 
effect  according  to  the  true  intention  of  the  agreement 
rather  than  the  technical  construction  resulting  from  the 
form  of  the  instrument  (n). 

Alternative  conditions,  at  any  rate  as  to  immediate  im- 
possibility, and  conditions  made  impossible  by  the  default 
of  the  parties,  or  otherwise  than  by  the  "  act  of  God,"  are 
treated  in  the  same  way  as  direct  promises. 

"  When  a  condition  becomes  impossible  by  the  act  of  the  obligor,  snch 
impossibility  forms  no  answer  to  an  action  on  the  bond  "  (o). 

"  When  the  condition  of  an  obligation  is  to  do  two  things  by  a  day,  and 
at  the  time  of  making  the  obligation  both  of  them  are  possible,  but  after, 
and  before  the  time  when  the  same  are  to  be  done,  one  of  the  things  id 
become  impossible  by  the  act  of  God,  or  by  the  sole  act  and  laches  of  the 
obligee  himself ;  in  this  case  the  obligor  is  not  bound  to  do  the  other  thing 
that  is  possible,  but  is  discharged  of  the  whole  obligation.  But  if  at  the 
time  of  making  of  the  obligation  one  of  the  things  is  and  the  other  of  the 
things  is  not  possible  to  be  done,  he  must  perform  that  which  is  possible, 
And  if  in  the  first  case  one  of  the  things  become  impossible  afterwards  hy 
the  act  of  the  obligor  or  a  stranger,  the  obligor  must  see  that  be  do  the 
other  thing  at  his  peril."     If  the  condition  be  that  A.  shall  marry  B.  by 


(k)  Shepp  Touchst.  372. 

{I)  Ro.  Ab  1.  4r  G,  pi.  1; 
repeated  on  p   iCd,  l,  pi.  1. 

(m)  1  Wmg.  Saund.  238  ;  per 
William  H  J.  /frown  v.  Mayor  of 
Londm  (1861)  9  C.  B.  N.  S.  726, 


747,  30  L.  J.  C.  P.  226,  230. 

(n)  Beawick  v.  Swindells  (ISS.^) 
Ex.  Oh.  3  A.  &  E.  868. 

(o)  Per  Cur.  Beswick  v.  Swindillt, 
3  A,  A  E.  atp  883. 
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a  d»fi  And  before  the  day  the  obligor  himself  doth  marry  her  :  in  this  case 
the  condition  iB  broken.  But  if  the  obligee  marry  her  before  the  day,  the 
obligation  is  discharged  (p). 

"If  a  man  is  bound  to  me  in  201.  on  condition  that  he  pay  me  101.,  in 
that  case  if  he  tender  me  the  money  and  I  refase  he  ia  altogether  excused 
from  the  obligation,  because  the  default  is  on  my  part  who  am  the 
obligee"  {q). 

The  Indian  Contract  Act,  s.  56,  is  so  worded  as  to  extend  Indian 
the  rule  in  Taylor  v.  Caldwell  to  every  kind  of  contract.  Act.™" 
This  is  a  wide  and  (it  must  be  assumed)  a  deliberate 
departure  from  the  common  law. 


if)  Shepp.   Touchst.    382,    392. 
And  «ee  pp.  393-4. 


(5)  Brian  C.J.  22  Ed.  IV.  26. 
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CHAPTER  IX. 


Mistake. 


Part  I.    Or  Mistake  in  General. 

Conditions  HiTHERTO  we  have  been  dealing  with  perfectly  general 
reality  or    conditions  for  the  formation  or  subsistence  of  a  valid  con- 
con^nT  °'  ti'^ct,  and  as  a  consequence  of  this  the  rules  of  law  we 
have    had    occasion    to  explain   are   for   the  most  part 
collateral  or  even  paramount  to  the  actual  intention  or 
belief  of  the   parties.      Apparent  exceptions  occur,  but 
mostly  in  cases  where  the  rules  are  found  to  be  reducible 
to  rules  of  construction.     We  have  had  before  us,  on  the 
whole,  the  purely  objective  conditions  of  contract ;  the 
questions  which  must  be  answered  before  the  law  can  so 
much  as  think  of  giving  effect   to   the   consent  of  the 
parties.     We  now  come  to  a  set  of  conditions  which  by 
comparison  with  the  foregoing  ones  may  be  called  subjec- 
tive.    The  consent  of  the  parties  is  now  the  central  point 
of  the  inquiry,  and  our  task  is  to  examine  how  the  legal 
validity  of  an  agreement  is  affected  when  the  consent  or 
apparent  consent  is  determined  by  certain  causes. 

The  existence  of  consent  is  ascertained  in  the  first  m- 
stance  by  the  rules  and  principles  set  forth  in  the  first 
chapter.  When  the  requirements  there  stated  are  satisfied 
by  a  proposal  duly  accepted,  there  is  on  the  face  of  things 
a  good  agreement,  and  the  mutual  communications  of  the 
parties  are  taken  as  the  expression  of  a  valid  consent.  But 
we  still  require  other  conditions  in  order  to  make  tiie  con- 
sent binding  ou  him  who  gives  it,  although  their  absence 
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is  in  general  not  to  be  assumed,  and  the  party  seeking  to 
enforce  a  contract  is  not  expected  to  give  affirmative  proof 
tliat  they  have  been  satisfied.  Not  only  must  there  be 
consent,  but  the  consent  must  be  true,  full,  and  free. 

The  reality  and  completeness  of  consent  maybe  affected  (a) 
w  ignorance,  that  is,  by  wrong  belief  or  mere  absence 
of  information  or  belief  as  to  some  fact  material  to  the 
agreement.     Freedom  of  consent  may  be  affected  by  fear 
or  by  the  consenting  party  being,  though  not  in  bodily  or 
immediate  fear,  yet  so  much  under  the  other's  power,  or  in 
dependence  on  him,  as  not  to  be  in  a  position  to  exercise 
his  own  deliberate  choice.     Now  the  results  are  different 
according  as  these  states  of  mind  are  or  are  not  due  to  the 
conduct  of  the  other  party  (or,  in   certain   cases,   to   a 
relation  between  the  parties  independent  of  the  particular 
occasion).    When  they  are  so,  the  legal  aspect  of  the  case 
is  altogether  changed,  and  we  look  to  that  other  party's 
conduct  or  position  rather  than  to  the  state  of  mind  in- 
duced by  it.    We  speak  not  of  Mistake  induced  by  Fraud, 
but  of  Fraud  simply,  as  a  ground  for  avoiding  contracts, 
though  there  can  be  no  Fraud  where  there  is  no  Mistake. 
We  have  then  the  following  combinations  : 


Ai  Ignorance. 
A,  Not  caused  by  act  (b)  of  other  party,  is  re- 
ferred  in  law  to  the  head  of 
Caused  by  act  (b)  of  other  party 
6.  without  wrongful  intention. 

c.  with  wrongful  intention. 


Classifica- 
tion and 
Mittake.  legal  con- 

geqnencea 

Misrepresentation,   ^^^ 
Fraud.  Fraud,  &c 


B.  Fear,  or  dependence  excluding  freedom  of  action. 
Not  caused  by  acts  of  other  party  or  relation 
between  the  parties.  (Immaterial). 

D.  Caused  by  such  acts.  Duress  or  Coercion 

K.  By  BHch  relation.  Undue  influence. 


(o)  H;  is  quite  wrong,  as  Savigny 
bas  sh  wn,  to  pay  that  a  consent 
determined  by  mistake,  fraud,  or 
coercicu  is  no  consent.  Syst.  §§  114, 
115  (3.  98  sqq.).  If  it  were  so  the 
agreement  would  be  absolutely  void 
in  all  caies  :  a  rednctio  ad  absurdum 
which  is  noleps  complete  for  English 


than  for  Roman  law.  See  per  Iiord 
Cranworth,  Boyse  v.  Ilossljuroiirfh 
(1856-7)  6  H.  L.  C.  at  p.  44,  and 
per  Lord  Chelmsford,  Oakcs  v. 
Turquand  (1867)  L.  S.  2  H.  L.  at 
p.  349. 

(b)  It  will  be  seen  hereafter  that 
omissions  are  equivalent  to  acts  for 

E  E  2 
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The  legal  consequences  of  these  states  of  things  are 
exceedingly  various. 

A.  Mistake  does  not  of  iUelf  affect  the  validity  of  con- 
tracts at  all  (c).  But  mistake  may  be  such  as  to  prevent 
any  real  agreement  from  being  formed ;  in  which  case  the 
agreement  is  void :  or  mistake  may  occur  in  the  ex- 
pression of  a  real  agreement ;  in  which  case,  subject  to 
rules  of  evidence,  the  mistake  can  be  rectified.  There 
are  also  rules  in  the  construction  of  certain  species  of 
contracts  which  are  founded  on  the  assumption  that 
the  expressions  used  do  not  correspond  to  the  real  inten- 
tion {d). 

B.  Contracts  induced  by  misrepresentation  are  not  void. 
In  many  cases,  and  under  conditions  depending  on  the 
nature  of  the  contract,  they  are  voidable  at  the  option  of 
the  party  misled. 

c.  Contracts  induced  by  fraud  are  not  void,  but  voidable 
at  the  option  of  the  party  deceived. 

D,  E.  Contracts  entered  into  under  coercion  or  undue 
influence  are  not  void,  but  voidable  at  the  option  of  the 
party  on  whom  coercion  or  undue  influence  is  exercised. 

In  almost  every  branch  of  the  subject  there  have  been 
differences  between  the  doctrines  of  the  common  law  and 
those  of  equity  ;  the  real  extent  of  these  differences,  how- 
ever, is  often  far  from  easy  to  ascertain. 

These  topics  have  now  to  be  considered  in  order,  And 
first  of  Mistake. 

Mistake:  The  whole  topic  is  surrounded  with  a  great  deal  of  con- 
Mid  oon-*^  fusion  in  our  books,  though  on  the  whole  of  a  verbal  kind, 
and  more  embarrassing  to  students  than  to  practitioners, 
Exactly  the  same  kind  of  confusion  prevailed  in  the  cinl 
law  (whence  indeed  some  of  it  has  passed  on  to  our  om] 
until  Savigny  cleared  it  up  in  the  masterly  essay  which 


fusions 
attending 
the  sub- 
ject. 


this  purpose  in  certain  exceptional  immaterial.   As  Fear  is  toCoercioo, 

cases.  so  is  Mistake  to  Fraud.    Sav.  Syst, 

(c)  Just  as  fear,  merely  as  a  state  3.  116. 

o{  mind  in  the  party,  is  in  itself  (d)  P.  246,  above. 
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forms  the  Appendix  to  the  third  volume  of  his  System 
The  principles  there  established  by  him  have  been  fully 
adopted  by  later  writers  (e),  and  appear  to  be  in  the  main 
applicable  to  the  law  of  England. 

The  difficulties  which  have  arisen  as  well  with  us  as  in 
the  civil  law  may  be  accounted  for  under  the  following 
heads: 

(1.)  Confusion  of  proximate  with  remote  causes  of  legal 
consequences  :  in  other  words,  of  cases  where  mistake  has 
legal  results  of  its  own  with  cases  where  it  determines  the 
presence  of  some  other  condition  from  which  legal  results 
follow,  or  the  absence  of  some  other  condition  from  which 
legal  results  would  follow,  or  even  where  it  is  absolutely 
irrelevant. 

(2.)  The  assertion  of  propositions  as  general  rules  which 
ought  to  be  taken  with  reference  only  to  particular  effects 
of  mistake  in  particular  classes  of  cases.  Such  are  the 
maxim  Non  videntur  qui  errant  eonsentire  and  other 
similar  expressions,  and  to  some  extent  the  distinction 
between  ignorancp"  of  fact  and  of  law  (/). 

(3.)  Omission  to  assign  an  exact  meaning  to  the  term 
"  ignorance  of  law  "  in  those  cases  where  the  distinction 
between  ignorance  of  law  and  ignorance  of  fact  is  material 
(the  true  rule,  affirmed  for  the  Roman  law  by  Savigny, 
and  in  a  slightly  different  form  for  English  law  by  Lord 
Westbury  {g),  being  that  "  ignorance  of  law  "  means  only 
ignorance  of  a  general  rule  of  law,  not  ignorance  of  a  right 
depending  on  questions  of  mixed  law  and  fact,  or  on  the 
true  construction  of  a  particular  instrument). 

It  is  needless  to  point  out  in  detail  how  these  influences 
have  operated  on  our  books  and  even  on  judicial  expres- 


(e)  Some  of  his  conjectural  deal- 
ings with  specific  anomaliea  in  the 
Roman  texts  are  at  least  daring, 
but  this  does  not  concern  English 
students.  Vangerow  gives  the 
general  doctrine  (Pand.  §  83,  1.  116 
>qq.)  and  its  special  application  to 
contract  (i5.  §  604,  3.  275)  in  a 
compact  and  useful  form.  For  the 
old  difificulties  cp.  Grotius  De  lure 


B.  ac  P.  1.  ii.  c.  11,  6.  *De  pacto 
errantis  perplexa  satis  tractatio  est.' 

(/ )  See  Savigny's  Appendix,  Nos. 
VII.,  VIII.  Syst.  3.  342,  344. 

(<7)  Cooper  v.  Phibbs  (1867)  L.  K. 
2  H.  L.  at  p.  170  :  to  which  the 
dicta  in  the  later  case  of  Earl 
Beauchamp  v.  Wiun  (1873)  L.  R.  6 
H.  L.  223,  really  add  little  or 
nothing. 
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A.  General 
rule : 

Mistake  as 
tuch  in- 
ODerative : 


except 
where  by 
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knowledge 
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precedent 
of  legal 
conse- 
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As  to  the 
position  of 
the  person 
acting 
under 
mistake. 


sions  of  the  law.  We  rather  proceed  to  deal  with  the 
matter  affirmatively  on  that  which  appears  to  us  its  true 
footing. 

A.  Mistake  in  general. 

The  general  rule  of  private  law  is  that  mistake  as  suck 
has  no  legal  effects  at  all.  This  may  be  more  definitely 
expressed  as  follows : 

"When  an  act  is  done  under  a  mistake,  the  mistake  does 
not  either  add  anything  to  or  take  away  anything  from  the 
legal  consequences  of  that  a^t  either  as  regards  any  right 
of  other  persons  or  any  liability  of  the  person  doing  it,  nor 
does  it  produce  any  special  consequences  of  its  own ; 

Unless  knowledge  of  something  which  the  mistake  pre- 
vents from  being  known,  or  an  intention  necessarily 
depending  on  such  knowledge,  be  from  the  nature  of  the 
particular  act  a  condition  precedent  to  the  arising  of  some 
right  or  duty  under  it. 

Special  exceptions  to  the  rule  exist,  but  even  these  are 
founded  on  special  reasons  beside,  though  connected  with, 
the  mistake  itself. 

There  are  abundant  examples  to  show  the  truth  of  this 
proposition  in  both  its  branches. 

First,  mistake  is  in  general  inoperative  as  to  the  legal 
position  or  liability  of  the  party  doing  an  act.  We  must 
premise  that  a  large  class  of  cases  is  altogether  outside  this 
question,  as  appears  by  the  qualification  with  which  the 
rule  has  just  been  stated  ;  those,  namely,  where  a  liability 
attaches  not  to  the  doing  of  an  act  in  itself,  but  to  ohe 
doing  of  it  knoiuingly.  There,  if  the  act  is  done  without 
knowledge,  the  offence  or  wrong  is  not  committed,  and  no 
liability  arises.  It  is  not  that  ignorance  is  an  excuse  for 
the  wrongful  ac*,  but  thtit  there  is  no  wrongful  act  at 
all  (h). 


{h)  The  wider  question  how  far 
and  under  what  conditions  ignorance 
oi  fact  excludes  criminal  liability  is 
beyond  the  scope  of  this  work,  and 
too  important  to  be  discussed  inci- 
dentally.     See    thereon    Stephen's 


Digest  of  Criminal  Law,  Art  34, 
Rcfj.  V.  Prince  (1875)  L.  R.  2  C.  C, 
R.  154,  44  L.  J.  M.  C.  122;  and 
consult  O.  W.  Holmes,  The  CommoD 
Law,  pp.  49  sqq. 
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It  is  certain  that  ignorance  is  as  a  rule  no  excuse  as  Wrongful 
regards  either  the  liabilities  of  a  quasi-criminal  kind  which  j^^rance 
arise  under  penal  statutes  (i)  or  such  as  are  purely  civil,  in  general 
Thus  ignorance  of  the  real  ownership  of  property  is  no 
defence  to  an  action  for  its  recovery,  except  for  carriers  and 
a  few  other  classes  of  persons  exercising  public  employ- 
ments of  a  like  nature,  who  by  the  necessity  of  the  case 
are  specially  privileged  (J).  Again,  railway  companies  and 
other  employers  have  in  many  cases  been  held  liable  for 
acts  of  their  servants  done  as  in  the  exercise  of  tlieir 
regular  employment,  and  without  any  unlawful  intention, 
but  in  truth  unlawful  by  reason  of  a  mistake  on  the  part 
of  the  servant :  the  act  being  one  which,  if  the  state  of 
circumstances  supposed  by  him  did  exist,  would  be  within 
the  scope  of  his  lawful  authority  (k).  Of  course  the 
servant  himself  is  equally  liable  Here,  indeed,  it  looks 
at  first  sight  as  if  the  mistake  gave  rise  to  the  employer's 
liability.  For  the  act,  if  done  with  knowledge  of  the  facts, 
and  so  merely  wrongful  in  intention  as  well  as  in  effect, 
would  no  more  charge  the  employer  than  if  done  by  a 
stranger.  But  it  is  not  that  mistake  has  any  special  effect, 
but  that  knowledge,  where  it  exists,  takes  the  thing  done 
out  of  the  class  of  authorized  acts.  The  servant  who 
commits  a  wilful  and  gratuitous  (l)  wrong  (or  goes  out  of 
his  way  to  do  something  which  if  the  facts  were  as  he 
thought  might   be   lawful   or   even  laudable,  but  which 


(i)  That  ignorance  cannot  be 
pl'aded  in  discharge  of  statutory 
pHaalties,  see  Carter  v.  McLaren 
(1871)  L.  R.  2  Sa  &  D.  125-6. 

(i)  Fowler  v.  HoUitu,  (1872)  Er 
Ch.,  L.  K.  7  Q.  B.  616,  aflfd.  in  H. 
Lnom.  HoUins  v.  FowUr   (1874-5) 
L  U.  7  H.  L.  757. 

((')  See  the  distinction  explained 
and  illustrated  by  PouUon  v.  L.  Jc  S, 
W.  R.  Co.  (1867)  L.  R.  2  Q.  B.  534, 
36  L.  J.  Q.  13. 294,  and  several  later 
caees :  the  last  are  Bayley  v.  Man- 
ckcsttr,  Ac.  Ry.  Co.  (1872)  Ex.  Ch. 
L  R.  8  C.  P.  148,  42  L.  J.  C.  P.  73 
(employer  liable)  ;    Bolinghroke   v. 


Sudndon  Local  Board  (1874)  L.  R. 
9  0.  P.  575,  43  L.  J.  C.  P.  675  (em- 
ployer  rot  liable).  See  fu -ther  on 
the  principles  governing  this  oiasa 
of  cases,  Bank  of  New  South  WaXea 
V.  Ow»U)n  (1879)  (J.  C),  4  App.  Ca. 
270,  48  L.  J.  P.  U.  25. 

{I)  A  wilful  trespass  which  is  not 
gratuitous,  but  done  in  the  course 
of  employment  and  for  the  master's 
intended  benefit,  though  without  or 
against  urders,  niay  make  the  master 
liable  :  ai  in  Limpua  v.  London 
General  Omnibus  Co.  (1862)  (Ex. 
Ch),  1  H.  *  U.  526,  32  L.  J.  Ex.  34, 
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in  certain 
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dition  of 
acquiring 
rights : 
(purchase 
for  value 
without 
notice). 


he  has  no  charge  to  do)  is  no  longer  about  his  master's 
business. 

Real  exceptions  are  the  following : — An  officer  of  a  court 
who  has  quasi-judicial  duties  to  perform,  such  as  those 
of  a  trustee  in  bankruptcy,  is  not  personally  answerable 
for  money  paid  by  him  under  an  excusable  misappre- 
hension of  the  law  (m).  Also  an  officer  who  in  a  merely 
ministerial  capacity  executes  a  process  apparently  regular, 
and  in  some  cases  a  person  who  pays  money  under  com- 
pulsion of  such  process,  not  knowing  the  want  of  jurisdic- 
tion, is  protected,  as  it  is  but  reasonable  that  he  should 
be  (n).  But  this  special  exception  is  confined  withiu 
narrow  bounds.  Mistake  as  to  extraneous  facts,  such  as 
the  legal  character  of  persons  or  the  ownership  of  goods, 
is  no  excuse.  It  is  "a  well  established  rule  of  law  that  if 
by  process  the  sheriff  is  desired  to  seize  the  goods  of  A, 
and  he  takes  those  of  B.,  he  is  liable  to  be  sued  in  trover 
for  them  "  (o).  A  sheriff  seized  under  a  Ji.  fa.  goods 
supposed  to  belong  to  the  debtor  by  marital  right.  After- 
wards the  supposed  wife  discovered  that  when  she  weut 
through  the  ceremony  of  marriage  the  man  had  another 
wife  living  :  consequently  she  was  still  the  sole  owuer  of 
the  goods  when  they  were  seized.  Thereupon  she  brought 
trover  against  the  sheriff,  and  he  was  held  liable,  though 
possibly  the  plaintiff  might  have  been  estopped  if  she  had 
asserted  at  the  time  that  she  was  the  wife  of  the  person 
against  whom  the  writ  issued  (p). 

There  are  certain  classes  of  cases  in  which  it  may  be  said 
that  mistake,  or  at  any  rate  ignorance,  is  the  condidon  of 
acquiring  legal  or  equitable  rights.  These  are  the  excep- 
tional cases  in  which  an  apparent  owner  having  a  defective 
title,  or  even  no  title,  can  give  to  a  purchaser  a  better  right 
than  he  has  himself,  and  which  fall  partly  under  the  rules 


(m)  Ex  parU  Ogle  (1873)  8  Ob. 
711,  42  L.  J.  Bk.  99. 

(n)  See  Mayor  of  London  v.  Cox 
(]866)  L  B,  2  H.  L.  at  p.  269,  36 
L.  J.  Ex.  225. 

(o)  Lord  Tenterden  G.J.    Gla»$- 


pooU  V.  Founflr  (1829)  9  B.  &  C.  096, 
700 ;  cp.  Garland  v.  Carlitk  (1837) 
4  01.  &  F.  693. 

{p)  OlatspooU    V.    Young  (1829) 
9  B.  4  0.  696,  701. 
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of  law  touching  market  overt  and  the  transfer  of  negotiable 
instmments,  partly  under  the  rule  of  equity  that  the  pur- 
chase for  valuable  consideration  without  notice  of  any  legal 
estate,  right,  or  advantagf^  is  "an  absolute,  unqualified,  un- 
answerable defence"  (q)  against  any  claim  to  restrict  the 
exercise  or  enjoyment  of  the  legal  rights  so  acquired  (r). 
These  rules  depend  on  special  reasons.    The  two  former 
introduce  a  positive  exception  to  the  ordinary  principles  of 
legal  ownership,  for  the  piotection  of  purchasers  and  the 
convenience  of  trade  (s).     It  is  natural  and  necessary  that 
such  anomalous  privileges  should   be   conferred   only  on 
purchasers  in  good  faith.    Now  good  faith  on  the  purchaser's 
part  presupposes  ignorance  of  the  facts  which  negative  the 
vendor's  apparent  title.     It  may  be  doubted  on  principle, 
indeed,  whether  this  ignorance  should  not  be   free   from 
negligence  (in  other  words,  accompanied  with  "good  faith" 
in  the  sense  of  the  Indian  Codes),  in  order  to  entitle  him. 
For  some  time  this  was  so  held  in  the  case  of  negotiable 
instruments,  but  is  so  no  longer  (t).     The  rule  of  equity, 
though  in  some  sort  analogous  to  this,  is  not  precisely  so. 
A.  transfers  legal  ownership  to  B.  a  purchaser  for  value,  by 
an  act  effectual  for  that  purpose.     If  in  A.'s  hands  the 
legal  ownership  is  fettered  by  an  equitable   obligation 
restraining  him  wholly  or  partially  from  ohe  beneficial 
enjoyment  of  it,  this  alone  will  not  impose  any  restriction 
upon  B.    For  all  equitable  rights  and  duties  are  in  their 
origm  and  proper  nature,  not  in  rem  but  In  personam : 
they  confer  ohligationes  not  dominia.    But  if  B.  (by  him- 


(?)  PUcher  v.  Rawlins  (1872) 
7  Ch.  259,  269,  41  L.  J.  Ch.  485, 
per  James  L.  J. ;  Blackwood  v. 
London  Chartered  Bank  ofAuttralia 
(1874)  L.  R.  5  P.  C.  92,  111,  43  L. 
J.  P.  C.  25. 

(r)  This  applies  not  only  to  purely 
equitable  claiaia  but  to  all  purely 
equitable  remedies  incident  to  legal 
righta.  But  it  does  not  apply  to 
those  remedies  for  the  enforcement 
of  legal  rights  which  in  a  few  cases 
have  been  administered  by  courts  of 


equity  concurrently  with  courts  of 
law.  Per  Lord  Westbury,  Phillips 
V.  Phillips  (1861)  4  D.  F.  J.  208,  31 
L.  J.  Ch.  321. 

(s)  As  to  market  overt  the  policy 
of  the  rnle  seems  an  open  question. 
The  Indian  Contract  Act  contains 
no  such  provision  (sse  s.  108),  while 
on  the  other  hand  the  German  Com- 
mercial Code  ^8.  306)  extends  it  to 
all  sales  made  by  a  trader  in  the 
course  uf  his  business. 

(()  See  Chapter  V.,  p.  218,  above. 
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self  or  his  agent)  knows  of  the  equitable  liability,  or  if  the 
circumstances  are  such  that  with  reasoi^able  diligence  he 
would  know  it,  then  he  makes  himself,  actively  by  know- 
ledge, or  passively  by  negligent  ignorance,  a  party  to  A.'s 
breach  of  duty.  In  such  case  he  cannot  rely  on  the  legal 
right  derived  from  A.,  and  disclaim  the  equitable  liability 
which  he  knew  or  ought  to  have  known  to  attach  to  it : 
and  the  equitable  claim  is  no  less  enforceable  against  him 
than  it  formerly  was  against  A.  To  be  accurate,  therefore, 
we  should  say  not  that  an  exception  against  equitable  claims 
is  introduced  in  favour  of  innocent  purchasers,  but  that  the 
scope  of  equitable  claims  is  extended  against  purchasers 
who  are  not  innocent ;  not  that  ignorance  is  a  condition  of 
acquiring  rights,  but  that  knowledge  (or  means  of  know- 
ledge treated  as  equivalent  to  actual  knowledge)  is  a 
condition  of  being  laden  with  duties  which,  as  the  lan- 
guage of  equity  has  it,  affect  the  conscience  of  the 
party  (u). 

Even  here  the  force  and  generality  of  the  main  rule  is 
shown  b}'^  the  limits  set  to  the  exceptions.  The  purchaser 
of  any  legal  right  for  value  and  without  notice  is  to  that 
extent  absolutely  protected.  But  the  purchaser  of  an 
equitable  interest,  or  of  a  supposed  legal  right  which  turns 
out  to  be  only  equitable,  must  yield  to  all  prior  equitable 
rights  (x),  however  blameless  or  even  unavoidable  his 
mistake  may  have  been.  Again,  no  amount  of  uegligoncc 
will  vitiate  the  title  of  a  bona  fide  holder  of  a  negotiable 
instrument,  but  not  the  most  innocent  mistake  will  enable 
him  to  make  title  through  a  forged  indorsement.  Where 
a  bill  was  drawn  payable  to  the  order  of  one  H.  Davis  and 


(u)  Observe  that  on  the  point  of 
negligence  the  rule  of  equity  differs 
from  the  rules  of  law  :  though,  as 
the  subject-matter  of  the  rules  is 
different,  there  is  no  actual  conflict. 

(x)  PhiUips  V.  Phillips  (1861)  i 

D.  F.  J.  208,  31  L.  J.  Ch.  321.     A 

court  of  equity  would  not  deprive  a 

purchaser  for  value  without  notice 

,of  anything  he  had  actually  got,  e.g. 


possession  of  title  deeds :  Hcatk  v. 
Crealock  (1874)  10  Ch.  22,  44  L.  J. 
Ch.  157  ;  Waldi/  v.  Gray  (1875)  20 
Eq.  238,  44  L.  J.  Ch.  394;  but  now 
that  the  Court  can  administer  both 
legal  and  equitable  remedies  in 
every  case  this  rule  has  lost  its 
practical  importance :  Cooper  v,  Veiten 
a882)  20  Ch.  Div.  611,  632,  51  L. 
J.  Ch.  862. 
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indorsed  by  another  H.  Davis,  it  was  held  that  a  person 
who  innocently  discounted  it  on  th?  faith  of  this  indorse- 
ment -.ad  no  title  (y).  It  might  also  be  said  that  where 
tacit  assent  or  acquiescence  is  in  question,  there  ignorance 
is  in  like  manner  a  condition  of  not  losing  one's  rights. 
But  this  is  not  properly  so.  For  it  is  not  that  ignorance 
avoids  the  effect  of  acquiescence,  but  that  there  can  be  no 
acquiescence  without  knowledge.  It  is  like  the  case  where 
knowledge  or  intention  must  be  present  to  constitute  an 
offence.  In  this  sense  and  for  this  purpose  "nulla  voluntas 
errantis  est  "  (z). 

The  same  principles  hold  in  cases  more  directly  con-  Applica- 
nected  with  the  subject  of  this  work.     A  railway  company  **''"  o*  the 
carries  an  infant  above  the  age  of  three  years  without  rule  in 
taking  any  fare,  the  clerk  assuming  him  to  be  under  that  ^^«>t. 
age,  and  there  being  no  fraud  on  the  part  of  the  person  in 
whose  care  he  travels ;  the  mistake  does  not  exclude  the 
usual  duty  on  the  company's  part  to  carry  him  safely  (a). 
A  person  who  does  not  correctly  know  the  nature  of  his 
interest  in  a  fund  disposes  of  it  to  a  purchaser  for  value 
who  has  no  greater  knowledge  and  deals  with  him  in  good 
faith ;  if  he  afterwards  discovers  that  his  interest  was  in 
truth  greater  and  more  valuable  than  he  supposed  it  to 
be,  he  cannot  claim  to  have  the  transaction  set  aside  on 
the  ground  of  this  mistake  (6).     This,  however,  is  to  be 
taken  with  caution,  for  it  applies  only  to  cases  where  the 
real  intention  is  to  deal  with  the  party's  interest,  whatever 
it  may  be.      The  result  would  be  quite  different  if  the 


(y)  Mead  v.  Young  (1790)  4  T. 
R.28, 

(z)  D.  39.  3.  de  aqua  pluv.  20. 

(a)  Austin  v.  0.  W.  R  Go.  (1869) 
L.  R.  2  Q.  B.  442,  36  L.  J.  Q.  B. 
201.  The  mother  of  the  infant 
plaintiff  took  only  one  ticket  for 
herself ;  it  seems  that  the  contract 
operated  in  favour  of  both  (Lush  J. 
at  p.  447).  But  the  case  ia  really 
one  of  those  on  the  border-liue  of 
contract  and  tort,  where  the  breach 
is  not  so  much  of  a  contractual  duty 
M  of  a  general  duty  annexed  by  law 


to  a  particular  business  or  under- 
taking, such  aa  was  the  (^jound  of 
the  action  of  atsumpsit  in  its  original 
form.  See  judgment  of  Blackburn 
J.  and  cp.  the  remarks  of  Grove  J. 
in  Poulkes  v.  Metropolitan  District 
Ry,  Co.  (1880)  A  C.  P.  D.  at  p.  279, 
49  L.  J.  C.  P.  361,  Bigelow  L.O. 
on  Law  of  Torts,  615,  and  the  pre 
sent  writer's  "Law  of  Torts,"  436, 
440. 

(6)  Marshall  v.  CMett  (1835)  1  Y. 
&  C.  Ex.  232. 
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intention  of  both  parties  were  to  deal  with  it  only  on  the 
implied  condition  that  the  state  of  things  is  not  otherwise 
than  it  is  supposed  to  be,  as  we  shall  find  under  the  head 
of  Fundamental  Error. 

So  far,  then,  mistake  as  such  does  not  improve  the 
position  of  the  party  doing  a  mistaken  act.  Neither  does 
it  as  a  rule  make  it  any  worse.  A  mistaken  demand  which 
produces  no  result  does  not  aflfect  a  plaintiff's  right  to  maki 
the  proper  demand  afterwards.  Where  B.  holds  money  as 
A.'s  agent  to  pay  it  to  C,  and  appropriates  it  to  his  own 
use,  C.  may  recover  from  A.  notwithstanding  a  previous 
mistaken  demand  on  B.'s  estate,  made  on  the  assumption 
that  B.  would  be  treated  as  C  's  own  agent  (c).  Nor  does 
a  mistaken  repudiation  of  ownership  prevent  the  true  owner 
of  goods  from  recovering  damages  afterwards  for  injury 
done  to  them  by  the  negligence  of  a  bailee,  whose  duty  it 
was  to  hold  them  for  the  true  owner  at  all  events  (d).  This 
is  independent  of  and  quite  consistent  with  the  rule  that  a 
party  who  has  wholly  mistaken  his  remedy  cannot  be 
allowed  to  proceed  by  way  of  amendment  in  the  satne 
action  in  an  entirely  different  form  and  on  questions  of  a 
differeni  character  (e). 


As  to 
existing 
rights  of 
other 
persons. 


Next,  mistake  does  not  in  general  alter  existing  rights. 
The  presence  of  mistake  will  not  make  an  act  effectual 
which  is  otherwise  ineffectual.  Many  cases  which  at  first 
sight  look  like  cases  of  relief  against  mistake  belong  in 
truth  to  this  class,  the  act  being  such  that  for  reasons 
independent  of  the  mistake  it  is  inoperative.  Thus  a 
trustee's  payment  over  of  rents  and  profits  to  a  wrong 
person,  whether  made  wilfully  and  fi-audulently,  or  igno- 
rantly  and  in  good  faith,  cannot  alter  the  character  of  the 


(c)  Hardy  v.  Metmpolitan  Land  <£• 
Finance  Co.  (1872)  7  Ch.  427,  433, 
41  L.  J.  Ch.  257.  Cp.  Vangerow, 
Pand.  1.  118. 

(d)  Mitchell  •v.Lancaahire&  York- 


shire Ry.  Co.  (1875)  L.  R.  10  Q.  B. 
256,  261,  44  L.  J.  Q.  B.  107. 

(e)  Jacobs  v.  Setoard  (1872)  L.  R, 
5  H.  L.  464,  41  L.  J.  C.  P.  221. 
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trustee's  possession  (/).     Where  the  carrier  of  goods  after 
receiving  notice  from  an    unpaid   vendor  to  stop  them 
nevertheless  delivers  them  by  mistake  to  the  buyer,  this 
does   not   defeat   the   vendor's  rights  :    for  the  right  of 
possession  {g)  revests  in  the  vendor  from  the  date  of  the 
notice,  if  given  at  such  a  time  and  under  such  circum- 
stances that  the  delivery  can  and  ought  to  be  prevented  {h), 
and  the   subsequent   mistaken  delivery   has  not,  as  an 
intentional  wiongful  delivery  would  not  have,  any  power 
to  alter  it  (i).     Again,  by  the  rules  of  the  French  Post 
Office  the  sender  of  a  letter  can  reclaim  it  after  it  is  posted 
and  before  the  despatch  of  the   mail.     C,  a  banker  at 
Lyons,  posted  a  letter  containing  bills  of  exchange  on 
England  indorsed  to  D.,  an  English  correspondent.     These 
were  in  return  for  a  bill  on  Milan  sent  by  D.  to  C.    Before 
the  despatch  of  the  mail,  learning  from  D.'s  agent  at  Lyons 
that  the  bill  on  Milan  would  not  be  accepted  and  D. 
desired  that  r  o  remittance  should  be  made,  C.  sent  to  the 
post-office  to  stop  the  letter.     It  was  put  aside  from  the 
rest  of  the  mail,  but  by  a  mistake  of  C.'s  clerk  in  not 
completing  the  proper  forms  it  was  despatched  in  the 
ordinary  course.     It  was  held  that  there  was  no  effectual 
delivery  of  the  bills  to  D.  and  that  the  property  remained 
in  C.    The  mistake  of  the  clerk  could  not  take  "the  effect 
of  making  the  property  in  the  bills  pass  contrary  to  the 
intention  of  both  indorser  and  indorsee"  (]c).    Had  not  the 
revocation  been  at  the  indorsee's  request,  then  indeed  the 
argument  would  probably  have  been  correct  that  it  was  a 
mere  uncompleted  intention  on  C.'s  part :  for  as  between 
C.  and  the  post-office  everything  had  not  been  done  to  put 


I 


if)  Lister  v.  Pickford  (1865)  34 
Beav.  576,  582. 

(g)  The  book  has  property  ;  but 
the  word  muat  here,  as  often,  mean 
only  right  to  poaseas.  It  ia  now 
generally  held  that  stoppage  in 
trangitu  does  not  rescind  the  con> 
tract :  Schotsmam  v.  Lancashire  dk 
Yorkihire  By.  Co.  (1867)  2  Oh.  332, 


340,  36L.  J.  Ch.  361. 

(h)  Whitehead  v.  Anderson  (1842) 
9  M.  &  W.  518,  11  L.  J.  Ex.  157  ; 
Blackburn  on  Cont.  of  Sale,  269, 
2nd  ed.  by  Graham,  384. 

(i)  Litt  V.  Cmoley  (1816)  7  Taunt. 
169. 

(it)  Ex  parte  Cote  (1873)  9  Cb.  27, 
32,  43  L.  J.  Bk.  19. 
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an  end  to  the  authority  of  the  post-office  to  forward  the 
letter  in  the  regular  course  of  post. 

Anderson's  case  {I)  may  possibly  be  supported  on  a 
similar  ground.  It  was  there  held  that  a  transfer  of  shares 
sanctioned  by  the  directors  and  registered  in  ignorance 
that  calls  were  due  from  the  transferor  might  afterwards 
be  cancelled,  even  by  an  officer  of  the  company  without 
authority  from  the  directors,  on  the  facts  being  discovered. 
It  may  be  that  the  directors'  assent  to  the  transfer  is  not 
irrevocable  (apart  from  the  question  of  mistake)  until  the 
parties  hav3  acted  upon  it. 

Again,  the  legal  effect  of  a  transaction  cannot  be  altered 
by  the  subsequent  conduct  of  the  parties :  and  it  makes  no 
difference  if  that  conduct  is  founded  on  a  misapprehension 
of  the  original  legal  effect.  A  man  who  acts  on  a  Avrong 
construction  of  his  own  duties  under  a  contract  he  has 
entered  into  does  not  thereby  entitle  himself,  though  the 
acts  so  done  be  for  the  benefit  of  the  other  party,  to  have 
the  contract  performed  by  the  other  according  to  the  same 
construction  (m).  This  decision  was  put  to  some  extent 
upon  the  ground  that  relief  cannot  be  given  against 
mistakes  of  law.  But  it  is  submitted  that  this  is  not  a 
case  where  the  distinction  is  really  material.  Suppose  the 
party  had  not  construed  the  contract  WTongly,  but  acted  on 
an  erroneous  recollection  of  its  actual  contents,  the  mistake 
would  then  have  been  one  of  fact,  but  it  is  obvious  that  the 
decision  must  have  been  the  same.  Still  less  can  a  party 
to  a  contract  resist  the  performance  of  it  merely  on  the 
ground  that  he  misunderstood   its    legal    effect   at  the 


(0  (1869)  8  Eq.  509.  Sed  qu.  Lord 
Justice  Lindley,  who  was  himself 
counsel  in  the  case,  cites  it  (on  Com- 
panies, 829)  with  the  material  qualifi- 
cation, "  if  the  transferee  does  not 
object."  The  case  is  remarkable 
for  the  dictum  (which  ought  never 
to  have  been  reported)  that  "  fraud 
or  mistake,  either  of  them,  is  enough 
to  vitiate  anv  tramaction." 


(m)  Midland  O.  W.  Ry.  of  Ireland 
V.  Johrmm  (1858)  6  H.  L.  C.  798, 
811,  per  Lord  Chelmsford.  On  the 
other  hand,  one  who  takes  h  wider 
view  of  bis  rights  under  a  contract 
than  the  other  party  will  admit,  is 
free  to  waive  that  dispute  and  en- 
force the  contract  to  the  extent 
which  the  other  does  admit:  Pretton 
V.  Luck  (1884)  27  Ch.  Div.  497. 
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time  {n).    Every  party  to  an  instrument  has  a  right  to 
assume  that  the  others  intend  it  to  operate  according  to 
the  proper  sense  of  its  actual  expressions  (o). 
It  must  be  remembered,  however,  that  where  both  parties  onleas 

1  J.  •      1  J.        i  •  /»  1  •  such  that 

have  acted  on  a  particular  construction  oi  an  ambiguous  apart  from 
document,  that  construction,  if  in  itself  admissible,  will  be  mistake  it 
adopted  by  the  Court  (p).     To  this  extent  its  original  amount  to 
effect,  though  it  cannot  be  altered,  may  be  explained  by  j^*^uj°ai 
the  conduct  of  the  parties.     And  moreover,  if  both  parties  consent. 
tr>  a  contract  act  on  a  common  mistake  as  to  the  cuiistruc- 
tion  of  it,  this  may  amount  to  a  variation  of  the  contract 
by  mutual  consent  (q).     This  is  in  truth  another  illus- 
tration of  the  leading  principle.     Here  their  conduct  in 
performing  the  contract  with  variations  would  show,  an 
intention  to  vary  it  if  the  true  construction  were  present 
to  their  minds.     And  it  might  be  said  that  they  cannot 
mean  to  vary  their  contract  if  they  do  not  know  what  it 
really  is.    But  the  answer  is  that  their  true  meaning  is  to 
perform  the  contract   at  all   events   according  to   their 
present  understanding  of  it,  and  thus  the  mistake  is  im- 
material.  Practically  such  a  mistake  is  likely  to  represent  a 
real  original  intention  incorrectly  expressed  in  the  contract : 
so  that  principle  and  convenience  agree  in  the  result. 

We  may  also  mention  that  there  is  no  jurisdiction  to  set  Mistakes 
aside  an  award,  or  refer  it  back  to  the  arbitrator,    on  *"  *''"'^* 
the  ground  of  a  mistake  in  fact  or  law,  unless  the  arbi- 
trator admits  the  mistake  and  desires  the  assistance  of  the       j 


(n)  Powell  V.  Smith  (1872)  14  Eq. 
85, 41  L.  J.  Ch.  734.  The  dictum 
in  Wycombe  Ry.  Co.  v.  Bonnington 
Hoipital  (1866)  1  Oh.  273,  cannot 
be  Bupported  in  any  sense  contrary 
to  this. 

(o)  Per  Knight  Bruce  L.  J.  Bendey 
V.  Mwlcay  (1869)  4  D.  F.  J.  285. 
Cp.  Ch.  VI.,  p.  243,  above. 

{'P)  Forhes  v.  Watt  (1872)  L.  R. 
2  Sc.  &  D.  214.  Evidence  of  the 
construction  put  on  an  instrument 
by  mvie  of  the  parties  is  of  course 
inadmifsible :  McClean  v.  Kennard 


(1874)  9  Ch.  336,  349,  43  L.  J.  Ch. 
323.  And  a  party  who  has  acted 
on  one  of  two  possible  constructions 
of  an  obscure  agreement  cannot 
afterwards  enforce  it  according  to 
the  other  :  Marshall  v.  Berndge 
(1881)  19  Ch.  Div.  233,  241,  51  L. 
J.  Ch.  329. 

(g)  6  H.  L.  0.  p.  812-3.  In  the 
particular  case  the  appellants  were 
an  incorporated  company,  and  there- 
fore it  was  said  could  not  be  thus 
bound :  aed  qu. 
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Court  to  rectify  it,  or  unless  there  is  an  actual  excfss  of 
jurisdiction  (?•). 


Special  What  then  are  the  special  classes  of  cases  in  which 

^gjg  mistake  is  of  importance,  and  which  have  given  rise  to 

mistake  is  the  language  held  by  our  books  on  the  subject  ?    They  are 

of  im-  1     1-         1  .     1  p  11 


portance. 


1.  As  ex- 
cluding 
true 
consent. 


believed  to  be  as  follows 

1.  Where  mistake  is  such  as  to  exclude  real  consent,  and 
io  prevent  the  formation  of  any  contract,  there  the  seeming 
ligreement  is  void.  Of  this  we  shall  presently  speak  at  large 
l[Part  2  of  this  chapter). 


2.  In  ex- 
pressing a 
true 
consent. 


2.  Where  a  mistake  occurs  in  expressing  the  terms  of  a 
real  consent,  the  mistake  may  be  remedied  by  the  equitable 
jurisdiction  of  the  Court.  Of  this  also  we  shall  speak 
separately  (Part  3). 


3.  Renun-      3.  A  renunciation  of  rights  in  general  terms  is  understood 
righte"  "     ^^*  ^^  include  rights  of  whose  actual  or  possible  existence 

the  party  was  not  aware.     This  is  in  truth  a  particLJar 

case  under  No.  2. 


4.  Pay- 
ment of 
money. 


All  these  exceptions  may  be  considered  as  more  apparent 
than  real. 

4.  Money  paid  under  a  mistake  of  fact  may  be  recovered 
back. 

This  is  a  real  exception,  and  the  most  important  of  all. 
Yet  even  here  the  legal  foundation  of  the  right  is  not  so 
much  the  mistake  in  itself  as  the  failure  of  the  supposed 
consideration  on  which  the  money  was  paid ;  and  the 
question  is  not  of  avoiding  an  existing  obligation  but  of 
creating  a  new  one. 


(»•)  Dirm  v.  Blake  (1875)  L.  R.  10 
C.  P.  388,  44  L.  J.  C.  P.  276.  An 
arbitrator  cannot  of  his  own  motion 
correct  even  a  manifest  clerical  error 


in  his  award  after  Piguing  it :  he 
should  apply  to  the  Court :  Mordm 
V.  Palmer  (1870)  6  Ch.  22,  40  L.  J. 
Ch.  8. 
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B.  Mistake  of  Fact  and  of  Laiv.  ».  Mistake 

It  is  an  obvious  principle  that  citizens  must  be  presumed  ^nd  of 
fnr  all  public  purposes  to  know  the  law,  or  rather  that  ^'**'* 
they  cannot  be  allowed  to  allege  ignorance  of  it  as  an 
excuse.  As  has  often  been  said,  the  administration  of 
justice  would  otherwise  be  impossible.  Practically  the 
large  judicial  discretion  which  can  be  exercised  in  criminal 
law  may  be  trusted  to  prevent  the  rule  from  operating  too 
hai-shly  in  particular  cases.  On  the  other  hand  it  would 
lead  to  hardship  and  injustice  not  remediable  by  any 
judicial  discretion  if  parties  were  always  to  be  bound  in 
matters  of  private  law  by  acts  done  in  ignorance  of  their 
civil  rights.  There  is  an  apparent  conflict  between  these 
two  principles  which  has  given  rise  to  much  doubt  and 
discussion  (s).  But  the  conflict,  if  indeed  it  be  not  merely 
apparent,  is  much  more  limited  in  extent  than  has  been 
supposed. 

It  is  often  said  that  relief  is  given  against  mistake  of  How  far 
tact  but  not  against  mistake  of  law.     But  neither  branch  tincy^Q 
of  the  statement  is  true  without  a  great  deal  of  limitation  applicable 
and  explanation.      We   have    already  seen  that  in  most 
transactions  mistake  is  altogether  without  effect.     There 
such  a  distinction  has  no  place.     Again,  there  are  the 
many  cases  where,  as  we  have  pointed  out  above,  know- 
ledge or  notice   is  a  condition  precedent  to  some   legal 


(«)  Savigny,  followed  by  Vangerow 
and  other  later  writers,  atrikes  oat 
&  general  rule  thus  :  Where  mistake 
is  a  special  ground  of  relief  (and 
there  only),  the  right  to  such  relief 
is  exclnded  by  negligence.  Igno- 
rance of  law  is  presumed  to  be  the 
result  of  negligence,  but  the  pre- 
sumption may  be  rebutted  by  special 
circumstances,  e.g.  the  law  being 
really  doubtful  at  the  time.  There 
is  much  to  be  said  for  this  doctrine 
on  principle,  but  it  will  not  fit 
English  law  as  now  settled  on  the 
mobt  important  topic,  viz. ;  ecovering 
back  money  paid  ;  for  thnre,  so  long 
as  the  ignorance  is  of  fact,  negli- 
gence is  no  bar:  means  of  knowledge 

P. 


are  material  only  as  evidence  of 
u'tual  knowledge :  Kelln  v.  Solari 
(1841)  9  M.  &  W.  64,  n  L.  J.  Ex. 
10 ;  TowTuend  v.  Crowdy  (1860)  8 
C.  B.  N.  S.  477,  29  L.  J.  C.  P.  300. 
The  only  limitation  is  that  the  party 
seeking  to  recover  must  not  have 
waived  all  inquiry;  per  Parke  B. 
9  M.  &  W.  59,  and  per  WilUama  J. 
8  C.  B.  N.  S.  494.  See  now  for 
full  diBcussion  of  Anglo-American 
authorities  Mr.  M.  M.  Bigelow'a 
notes  to  Story's  Eq.  Juriap.  ISihed. 
SB.  Ill,  140.  The  former  note  (on 
Mistake  of  Law)  had  appeared  in 
substance  in  L.  Q.  B.  i  298,  cp 
ii.  78. 
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consequence.  By  the  nature  of  these  cases  it  generally 
if  not  always  happens  that  the  subject-matter  of  such 
haowiedge,  or  of  the  ignorance  which  by  excluding  it 
excludes  its  legal  consequences,  is  a  matter  of  fact  and  not 
of  law.  The  general  presumption  of  knowledge  of  the 
law  does  .^o  far  apply,  no  doubt,  that  a  person  having 
notice  of  material  facts  cannot  be  heard  to  say  that  he 
did  not  know  the  legal  effect  of  those  facts.  All  these, 
however,  are  not  cases  of  relief  against  mistake  in  any- 
correct  sonse. 

Then  come  the  apparent  exceptions  to  the  general  rule, 
which  we  have  numbered  1,  2,  and  3.  As  to  No.  (1)  it  is  at 
least  conceivable  that  a  common  mistake  as  to  a  question 
of  la\v  should  go  so  completely  to  the  root  of  the  matter  as 
ignorance  ^^  prevent  any  real  agreement  from  being  fonned.  It  is 
right  at  laid  down  by  very  high  authority  "that  a  mistake  or  igno- 
rance of  the  law  forms  no  ground  of  relief  from  contracts 
fairly  entered  into  with  a  full  knowledge  of  the  facts"  (t)-. 
but  this  does  not  touch  the  prior  question  whether  there  is 
a  contract  at  all.  On  cases  of  this  class  English  decisions 
go  to  this  extent  at  all  events,  that  ignorance  of  particular 
private  rights  is  equivalent  to  ignorance  of  fact  (u).  As 
to  N,  (2)  the  principle  appears  to  be  the  same.  A.  and 
B.  make  an  agreement  and  instruct  C.  to  put  it  into  legal 
foiin.  C.  does  this  so  as  not  to  express  the  real  intention, 
either  by  misapprehension  of  the  instructions  or  by  ig- 

norance  of  law.     It  is  obvious  that  relief  should  be  equally 
mistake  of     .  •         -.i  t  -ii  •      .i 

draftsman  given  m  either   case.      In  neither   is  there  any  reason 

though       fQj,  holding  the  parties  to  a  contract  they  did  not  really 
against  a     make. 


Where 

common 

mistake 

excludes 

roal  agree 

ment. 


all  events 
=  igno- 
rance of 


fact, 


Bectifica' 
tion  of 
instru- 
ments: 
relief 
given 
against 


(t)  BanJc  of  U.  S.  v.  Daniel  (1838) 
(Sup.  Ct.  U.  S.)  12  Peters,  32,  56  ; 
but  see  Daniell  v.  Sinclair  (J.  C.) 
(1881)  6  App.  Ca.  181,  190.  The 
language  of  recent  American  Au- 
thority persists  in  the  old  rbarp 
distinction  :  Upton  v.  Tribilcock 
(1875)  91  U.  S.  45,  50.  Common 
mista!'?  as  to  a  collateral  matter  of 


law  does  not  of  course  avoid  i 
contract :  Eagletfield  v.  Marqm  of 
Londonderry  (187«)  4  Ch.  D.  693, 

(m)  Bingham  v.  Biiijlio.n  (1748) 
1  Ves,  Sr.  126,  Bmugkton  v.  //«« 
(1868)  3  De  G.  &  J.  501,  Cwftr^. 
Phihht  (1867)  L,  R.  1  H.  L.  149, 
170 ;  of  which  cases  a  fuller  aa-ount 
IB  given  below. 
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Authority,  so  far  as  it  goes,  is  in  favour  of  what  is  here 
advanced  («).  There  is  clear  authority  thai;  on  the  other 
hand  .1  court  of  equity  will  not  refonn  an  instrument  by 
iiisertiug  in  it  a  clause  which  the  parties  deliberately  agreed 
to  leave  out  (y),  nor  substitute  for  the  fomi  of  security  the 
parties  have  chosen  another  form  which  they  deliberately 
considered  and  rejected  (x),  although  theii  choice  may 
have  been  determined  by  a  mistake  of  law.  The  reason 
of  these  decisions  is  that  in  such  cases  the  form  of  the 
instrument,  by  whatever  considerations  arrived  at,  is  part 
of  a  real  agreement.  The  parties  have  not  been  deprived 
bv  mistake  or  ignorance  of  the  means  of  an  effective^ 
choice  of  courses,  but  have  made  an  effective  choice  which 
some  or  one  of  them  afterwards  mislikes. 

As  to  No.  (3),  there  is  quite  sufficient  authority  to  sliow 
that  a  renunciatic/  of  rights  under  a  mistake  as  to  par- 
ticular applications  of  law  is  not  conclusive,  and  some 
authority  to  show  that  it  is  the  same  even  if  the  mistake 
I:  of  a  general  rule  of  law.  The  deliberate  renunciation 
or  compromise  of  doubtful  rights  is  of  course  binding ;  it 
would  be  absurd  to  set  up  ignorance  of  the  law  as  an  objec- 
tion  to  the  validity  of  a  transaction  entered  into  tor  the 
veiy  reason  that  the  law  is  not  accurately  known  {z\  A 
compromise  deliberately  entered  into  under  advice,  the 
party's  ageats  and  advisers  having  the  question  fully  before 
them,  ciuniot  be  set  aside  on  the  ground  that  a  particular 
point  of  law  was  mistaken  or  overlooked  («).  Conduct 
eiiuivalent  to  renunciation  of  a  disputed  right  is  ecpially 
buidiuf;,  at  least  when  the  party  has  the  question  fairly 
before  him.  Thus  in  Stone  v.  Godfrey  (b)  the  plaintiff  had 
been  advised  on  his  title  unfavourably  indeed,  but  in  such 
a  way  as  to  bring  before  him  the  nature  of  the  question 


deliberate 
choice  of 
the  par< 
ties  as  t  j 
form  or 
contents 
of  instru- 
ments. 


Renuncia- 
tion of 
rights : 
distinction 
as  to  oom- 
promise  or 
deliberate 
abandon- 
ment. 


(i)  Hunt  V.  Rousmaniere'8  Adm. 
(1828)  (Sup.  Ct.  U.  S.)  1  Peters,  1, 
13, 14. 

(y)  Lord  Irnham  ▼.  ChUd  (1781) 
1  Bro.  C.  C.  92. 

(:)  Cp.  the  remarks  on  compro* 


mises  in  Ch.  IV.,  p.  181,  above. 

(a)  SUimirt  v.  Stewart  (1839)  6  C». 
&  F.  911  ;  see  the  authoriticK  re* 
viewed,  pp.  966-970. 

{b)  (1854)  5  D.  M.  G.  76. 
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and  give  him  a  fair  opportunity  of  considering  whether  he 
should  raise  it.  Adopting,  however,  the  opinion  he  had 
obtained,  he  acted  upon  it  for  a  considerable  time,  and  in 
a  manner  which  amounted  to  representing  to  all  persons 
interested  that  he  had  determined  not  to  raise  the  ques- 
tion. It  was  held  that  although  the  mistake  as  to  title 
might  in  the  al  sence  of  such  conduct  well  be  a  grcjund  of 
relief,  a  subsequent  discovery  that  the  correctness  of  the 
former  opinion  was  doubtful  did  not  entitle  him  to  set  up 
his  claim  anew.  In  Rogers  v.  Iingham  (c)  a  fund  had  been 
divided  between  two  legatees  under  advice,  and  the  pay- 
ment agreed  to  at  the  time.  One  of  the  legatees  after- 
wards sued  the  executor  and  the  other  legatee  for  reray- 
ment,  contending  that  the  opinion  they  had  acted  upon 
was  erroneous ;  it  was  held  that  the  suit  could  not  be 
maintained.  Similarly  where  creditors  accepted  without 
question  payments  under  a  composition  deed  to  which 
they  had  not  assented,  and  which,  as  it  was  afterwards 
decided,  was  for  a  technical  reason,  not  binding  on  non- 
assenting  creditors,  it  was  held  that  they  could  not  after- 
wards treat  the  payments  as  made  on  account  of  the  whole 
debt,  and  sue  for  the  balance.  They  might  have  guarded 
themselves  by  accepting  the  payments  conditionally,  but 
not  having  done  so  ihey  were  bound  {d).  In  Re  8axm\ 
Life  A  asurance  Society  (e)  it  was  held  that  a  creditor  of  a 
company  was  not  bound  by  a  release  given  in  considera- 
tion of  having  the  substituted  security  of  another  com- 
pany, which  security  was  a  mere  nullity,  being  give?  in 
pursuance  of  an  invalid  scheme  of  amalgamation.  Here 
the  mistake  was  obviously  not  of  a  general  rule  of  law ; 
and  perhaps  the  case  is  best  put  on  the  ground  of  total 
failure  of  consideration  (/). 


(c)  (1876)  8  Ch.  D.  351,  46  L.  J. 
Ch.  822  (Hall  V.-O.  and  C.  A). 

{d)  Kitchin  r.  Hawkins  (1866)  L. 
R.  2  C.  P.  22, 

(«)  (1862)  2  J.  &  H.  408,  412  (the 
Anchor  Ch,). 


if)  In  former  editions  lome  re- 
marks were  made  on  McCarthy  v. 
Decaise  (1831)  2  Raw.  k  My.  614, 
as  raising  a  difficulty  in  thii  con- 
nexion. Aa  that  cane  is  no  longer 
of  authority  (see  Harvey  v.  Famt 


of  a 
idera- 
com- 
■/e!  in 
Here 


ome  re- 

'artAv  v- 

1y.  614, 
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As  to  No.  (4),  the  subject  of  recovering  back  money  Money 
paid  by  mistake  does  not  properly  fall  within  our  scope.  Sutalw 
It  is  here,  however,  that  the  distinction  between  mistakes  >^c»ver- 
of  fact  and  of  law  does  undoubtedly  prevail.     While  no  when  tbe 
amount  of  mere  negligence  avoids  the  right  to  recover  S'fiS.*  *" 
back  money  paid    under  a    mistake   of  fact  (g),  money 
paid  under   a    mistake    of   law   cannot  in   any   case  be 
recovered  {h).     Nor  does  anything  like  the  qualification 
laid  down  by  Lord  Westbury    in    Cooper  v.  Phihhs  (^) 
appear  to  be  admitted.     Ignorance  of  particular  rights, 
however  excusable,  is  on  the  same  footing  as  ignorance 
of  the  general  law  (j). 

An  important  decioion  of  the  American  Supreme  Court 
appears  to  assume  that  giving  a  negotiable  instrument  is 
for  this  purpose  equivalent  to  the  payment  of  money,  so 
that  a  party  who  gives  it  under  a  mistake  of  law  has  no 
legal  or  equitable  defence  (k).  But,  according  to  later 
English  doctrine,  inasmuch  as  "  want  of  consideration  is 
altogether  independent  of  knowledge  either  of  the  facts  or 
of  the  law,"  the  defence  of  failure  of  consideration  is  avail- 
able as  b  'tween  the  parties  to  a  negotiable  instrument, 
whether  the  instrument  has  been  obtained  by  a  misrepre- 
sentation of  fact  or  of  law  (/). 

A  covenant  to  pay  a  debt  for  which  the  covenantor 
wrongly  supposes  himself  to  be  liable  is  valid  in  law,  nor 
will  equity  give  any  relief  against  it  if  the  party's  igno- 


11882)  8  App.  Ca.  43,  52,  60.  63, 
52  L.  J.  P.  42),  they  are  now 
omitted. 

(jf)  Note  («),  p.  433,  tupra. 

(4)  Bat  a3  to  reopening  aocoants 
in  equity  see  JJanieU  v.  Sinc'air 
(.r.C.)(183l)6  App.  Oa.  181. 

(i)  (I«67)  L.  R.  2  H.  L.  at  p.  170. 

(j)  See  Skyrimi  v.  Oreenioood 
(1825)  4  B.  &  C.  281,  and  cp.  Piatt 
y.Bmnwj'i  (1854)  24  L.  J.  Ex.  63, 
fiiere  huwover  the  mistake  was  not 
onljf »  mistake  of  Uw,  but  ooUaterAl 
to  the  payment,  the  money  being 
really  due  ;  Aiken  v.  Short  (1856) 
1  H.  &  N.  210,  25  L.  J.  K<  321, 


reiti  on  the  same  ground,  if  the 
transaction  in  that  c  we  be  regarded 
as  the  hire  payment  of  another 
person's  debt  ;  if  it  be  re/arded  as 
tne  purchase  of  a  security,  it  is  an 
applicatiim  of  the  rule  cavejtt  emptm; 
as  to  which  op.  Clare  v.  Lamb  (1875) 
L.  R.  10  C.  P.  334,  44  L.  J.  C.  P. 
177. 

(t)  Bank  of  U.  S.  v.  Danid  (1838) 
12  Peter',  32  ;  bat  this  waa  not  the 
only  ground  of  the  decision. 

(/)  Southull  T.  Rlgf,  Pomin  v. 
WrijhJt  (1851)  11  C'  B.  481,  492, 
.>)  L.  J.  C.  P.  145;  Coward  v. 
llagha  (1855)  1  K.  ^  J.  443. 
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ranee  of  the  facts  negativing  his  liability  is  due  to  his  own 
negligence  {m). 

The  Court  of  Bankruptcy  will  order  repayment  of  moiicv 
paid  to  a  trustee  in  bankruptcy  under  a  mistake  tA'  law  : 
but  bhis  is  no  real  exception,  for  it  is  not  like  an  oidinary 
payment   between   party  and   party.     The  trustee  is  an 
officer  of  the  Court  and  "  is  to  hold  money  in  his  hands 
upon  trust  for  its  equitable  distribution  among  the  credi- 
tors "  (n).     In  general  the  rule  that  a  voluntary  payment 
made  with  full  knowledge  of  the  facts  cannot  be  recovered 
back  is  no  less  an  equitable  than  a  legal  one ;  "the  law 
on  the  subject  was  exactly  the  same  in  the  old  Court  of 
Chancery  as  in  the  old  Courts  of  Common  Law.    There 
were   no   more   equities  affecting  the   conscience  of  the 
person  receiving  the  money  in  the  one  Court  than  in  the 
other  Court,  for  the  action  for  money  had  and  received 
proceeded  upon  equitable  considerations  "  (o).  Thus  a  party 
who  has  submitted  to  pay  money  under  an  award  cannot 
afterwards  impeach  the  award  in  equity  on  the  ground  oi 
irregularities  which  were  known  to  him  when  he  so  sub- 
mitted (/)).     It  has  also  been  laid  down  that  in  a  common 
administration  suit  a  legatee  cannot  be  made  to  refund 
over-payments  voluntarily  made  by  an  executor  [q) :  but 
the  context  shows  that  this  was  said  with  reference  to  the 
frame  of  the  suit  and  the  relief  prayed  for  rather  than  to 
any  general  principle  of  law  :  moreover  it  was  not  the 
executor,  but  the  persons  beneficially  interested, who  sought 
to  make  the  legatee  liable.     But  in  Bate  v.  Hoopev  (r)  the 
point  arose  distinctly :  certain  trustees  were  liable  to  make 


(»i)  Wa«m  V.  Wareing  (1852)  15 
Beav.  151.  Whether  relief  could 
be  given  in  any  case,  unless  there 
were  fraud  on  the  other  side,  quare. 

(n)  Ex  pjrU  James  (1874)  9  Ch. 
609,  614,  per  James  L.J.  43  L.  J. 
Bk.  107.  This  holds  even  after  the 
money  paid  by  mistake  has  been 
distributed,  if  the  trustee  still  has 
or  may  have  funds  applicable  for 
payment  of  dividends :  Ex  parte 
SimnumdM  (1886)  16  Q.  B.Div.  308  ; 


and  it  seems  to  extend  to  all  ofliuers 
of  the  Oourtand  all  branuhes  o'  the 
Supreme  Court 

(o)  Rogers  v.  InyJiaM  (1876)  3  Ch. 
Div.  at  p.  355,  per  Jamen  L.  J. 

(p)  Oondman  v.  Sayen  (1820)  i 
Jac.  &  W.  249,  263. 

(c)  Per  Lord  Gottenham,  I'uh- 
field  v.  Baker  (1850)  13  Beav.  44J, 
463. 

(r)  (1865)  6  D.  M.  G.  338. 
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good  to  their  testator's  estate  the  loss  of  principal  inourred 
by  their  omission  to  convert  a  fund  of  Long  Annuities : 
they  contended  that  the  tenant  for  life  ought  to  recoup 
them  the  excess  of  income  which  she  had  received  :  but  as 
she  had  not  been  a  willing  party  to  any  over-payment  (s), 
it  was  decided  that  she  could  not  be  called  upon  to  refund 
the  sums  which  the  trustees  voluntarily  paid  her.  In  an 
earlier  case  an  executor  paid  interest  on  a  legacy  for  several 
years  without  deducting  the  property  tax,  and  it  was  held 
that  he  could  not  claim  to  retain  out  of  subsequent  pay- 
ments the  sums  which  he  should  have  deducted  from 
preceding  ones  (t). 


Part  II.    Mistake  as  excluding  true  Consent. 

In  the  first  chapter  we  saw  that  no  contract  can  be  Oases  to 
formed  when  there  is  a  variance  in  terms  between  the  Jl^y^  j^ 
proposal  and  the  acceptance.     In  this  case  the  question  ^^^  "ub- 
whether  the  parties  really  meant  the  same  thing  cannot 
arise,  for  they  have  not  even  said  the  same  thing.     A 
court  of  justice  can  ascertain  a  common  intention  of  the 
parties  only  from  some  adequate  expressicxi  of  it,  and  the 
mutual  communication  of  different  intentions  is  no  such 
expression. 

We  now  have  to  deal  with  certain  kinds  of  cases  in 
which  on  the  face  of  the  transaction  all  the  conditions  of  a 
concluded  agreement  are  satisfied,  and  yet  there  is  no  real 
common  intention  and  therefore  no  agreement. 

First,  it  may  happen  that  each  party  meant  something,  where  no 
it  may  be  a  perfectly  well  understood  and  definite  thing,  ^J,^^^. 
but  not  the  same  thing  which  the  other  meant.     Thus  tion,  each 
their  minds  never  met,  as  is  not  uncommonly  said,  and  ^e^|„_ 
the  forms  they  have  gone  through  are  inoperative.     This  differtnt 
is  quite  consistent,  as  we  shall  see,  with  the  normal  and 


(<)  i^he  had  in  fact  desired  the 
triuteea  to  convert  the  fund :  see 

p.  310. 


(0  Currit  v. Qoold  (1817)  2  Madd. 
163. 
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necessary  rule  (Ch.  VI.,  p.  233,  above)  that  a  pronii«or  is 
bound  by  his  promise  in  that  meaning  which  his  expression 
of  it  reasonably  conveys. 

Next,  it  may  happen  that  there  does  exist  a  conimon 
intention,  which  however  is  founded  on  an  assumption 
made  by  both  parties  as  to  some  matter  of  fact  essential  lo 
the  agreeuicnt.  In  this  case  the  common  intention  must 
stand  or  fall  with  the  assumption  on  which  it  is  founded. 
If  that  assumption  is  wrong,  the  intention  of  the  parties  is 
from  the  outset  incapable  of  taking  effect.  But  for  their 
common  error  it  would  never  have  been  formed,  and  it  is 
treated  as  non-existent.  Here  there  is  in  some  sense  an 
agreement :  but  it  is  nullified  in  its  inception  by  the 
nullity  of  the  thing  agreed  upon.  And  it  seems  hardly 
too  artificial  to  say  that  there  is  no  real  agreement.  The 
result  is  the  same  as  if  the  parties  had  made  an  agreement 
expressly  conditional  on  the  existence  at  the  time  of  the 
supposed  state  of  facts  :  which  state  of  facts  not  existing, 
the  agreement  destroys  itself. 

In  the  former  class  of  cases  either  one  party  or  both  may 
be  in  error :  however  that  which  prevents  any  contract 
from  being  formed  is  not  the  existence  of  error  but  the 
want  of  true  consent.  "  Two  or  more  persons  are  said  to 
consent  when  they  agree  upon  the  same  thing  in  the  same 
sense  :  "  this  consent  is  essential  to  the  creation  of  a  con- 
tract (tt),  and  if  it  is  wanting,  and  the  facts  be  not  other- 
wise such  as  to  preclude  one  party  from  denying  that  he 
agreed  in  the  sense  of  the  other  (v),  it  matters  not  whether 
its  absence  is  due  to  the  error  of  one  party  only  or  of  both. 

In  the  latter  class  of  cases  the  error  must  be  common  to 
both  parties.  They  do  agree  to  the  same  thing,  and  it 
would  be  in  the  same  sense,  but  that  the  sense  they  intend, 
though  possible  as  far  as  can  be  seen  from  the  terms  of  the 
agreement,  is  in  fact  nugatory.     As  it  is,  their  consent  is 


(u)    Hannen    J.     in    Smith    v.        («)  Hannen  J.  l.e.,  filackbnrn  J. 
ffuffhet  (1871)  L.  R.  6  Q.  B.  609;     at  p.  607. 
Indian  Contract  Act,  1872,  s.  13. 
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idle ;  the  sense  in  which  they  agree  is,  if  one  may  so  speak, 
insensible. 

In  both  sets  of  cases  we  may  say  that  the  agreement  is 
nullified  by  fundamental  error ;  a  term  it  may  be  conve- 
nient to  use  in  order  to  mark  the  broad  distinction  in 
principle  from  those  cases  where  mistake  appears  as  a 
ground  of  special  relief. 

We  proceed  to  examine  the  different  kinds  of  funda-  Diviiions 
mental  error  relating  :  menSj*" 

A.  To  the  nature  of  the  transaction.  error. 

B.  To  the  person  of  the  other  party. 

C.  To  the  subject-matter  of  the  agreement. 

A.  Error  aa  to  the  iiatdre  of  the  tranaaction. 

On  this  the  principal  early  authority  is  TJioroaghyood's  ^  *<* 
case  {x).    In  that  case  the  plaintiff,  who  was  a  layman  and  the  trans- 
unlettered,  had  a  deed  tendered  to  him  which  he  was  told  Tho°°u  h 
was  a  release  for  arrears  of  rent  only.     The  deed  was  not  good'soMe. 
read  to  him.     To  this  he  said,  "  If  it  be  no  otherwise  I  am 
content ; "  and  so  delivered  the  deed.      It  was  in  fact 
a  general  release  of  all  claims.    Under  these  circumstances 
it  was  adjudged  that  the  instrument  so  executed  was  not 
the  plaintiff's  deed.     The  effect  of  this  case  is  "  that  if  an 
illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 
then  seals  and  delivers  the  parchment,  it  is  nevertheless 
not  his  deed  "  {y) :  it  was  also  resolved  that  "  it  is  all  one 
in  law  to  read  it  in  other  words,  and  to  declare  the  effect 
thereof  in  other  manner  than  is  contained  in  the  writing:" 


(a)  2  Co.  Rep.  9  b.  Cp.  ShuUer's 
ci.  12  Rep.  90  (deed  fal«ely  read  to 
a  blind  man). 

{y)  PerCur.  L.  R.  4  0.  P.  711. 
It  had  been  long  before  said,  io  21 
Hen.  VII.,  that  "  if  I  desire  a  man 
to  enfeoff  me  of  an  acre  of  land  in 
Dile,  and  he  toll  lue  to  make  a  deed 
for  one  acre  with  letter  of  attorney, 
«nd  I  make  the  deed  for  two  acrt* s, 
Mil  read  and  declare  the  deed  to 
him  as  for  only  one  acre,  and  he 


seal  the  deed,  this  deed  is  utterly 
^  oid  whether  the  feoffor  be  lettered 
or  not,  becauiti  he  gave  credence  to 
me  and  I  deceived  him."  (Keilw. 
70,  b,  pi.  6)  And  see  the  older 
aatborities  referred  to  in  note  (d), 
next  page.  An  anonymous  case  to 
the  contrary,  Skin.  159,  is  niffi- 
ciently  disposed  of  by  Lord  St. 
Leonard's  disapproval  (V.  k  P 
173). 
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but  that  a  party  executing  a  deed  without  requiring  it  to 
be  read  or  to  have  its  effect  explained  would  be  bound  («). 
Agreeably  to  this  the  law  is  stated  in  Sheppard's  Touch- 
stone, 56.  But  at  present  the  mere  reading  over  of  a  deod 
without  an  explanation  of  the  contents  would  hardly  be 
thought  sufficient  to  show  that  the  person  executing  it 
understood  what  he  was  doing  (a). 

The  doctrine  was  expounded  and  confirmed  by  the 
luminous  judgment  of  the  Court  of  Common  Plta-s  in 
Foster  v.  Mackinnon  (h).  The  action  was  on  a  bill  of 
exchange  against  the  defendant  as  indorser.  There  was 
evidence  that  the  acceptor  had  asked  the  defendant  to  put 
his  name  on  the  bill,  telling  him  it  was  a  guaranty ;  the 
defendant  signed  on  the  faith  of  this  representation  and 
without  seeing  the  face  of  the  bill.  The  Court  held  that 
the  signature  was  not  binding,  on  the  same  principle  that 
a  blind  or  illiterate  man  is  not  bound  by  his  signature  to  a 
document  whose  nature  is  wholly  misrepresented  to  him. 

A  signature  so  obtained 

"  Is  invalid  not  merely  on  the  ground  of  fraud,  where  fraud  exists  but 
on  the  ground  that  the  mind  of  the  signer  did  not  accompany  the  signa- 
ture ;  in  other  words,  that  he  never  intended  to  sign,  and  therefore  in 
contemplation  of  law  never  did  sign  the  contract  to  which  his  name  is 
appended  (c).  .  .  .  The  position  that  if  a  grantor  or  covenantor  be 
deceived  or  misled  as  to  the  actual  contents  of  the  deed,  the  deed  does  not 
bind  him,  is  supported  by  many  authorities:  see  Com.  Dig.  Fait  (B.  2)  (d), 


(z)  /.  e.  to  this  extent,  that  he 
could  not  say  it  was  not  his  deed, 
apart  from  any  question  of  fraud 
or  the  like. 

(a)  Hoghton  v.  Hoghton  (1852) 
15  Beav.  278,  311.  In  the  case  of 
a  will  the  execution  of  it  by  a 
testator  of  sotmd  mind  after  having 
had  it  read  over  to  him  is  evidence, 
but  not  conclusive  evidence,  that  he 
understood  and  approved  its  con- 
tents: PxiJion  V.  Andrew  (1876)  L. 
K.  7  H.  L.  448,  460,  sqq.,  472,  44 
L.  J.  P.  17. 

(6)  (1869)  L.  R.  4  C.  P.  704,  711, 
88  L.  J.  C.  P.  810. 

(c)  The  same  rale  Is  laid  down, 
acd  for  the  rame  reason,  in  a  rescript 


of  Diocletian  and  Maximian:  Si 
falsum  instrumentum  emptioois 
conscriptum  tibi,  velut  lucatioou 
quam  fieri  mandaveras,  subscribere 
te  non  relecto  sed  fidem  faabentem 
suasit,  neutrum  cuntractum,  in 
utroque  alterutritis  consensu  defi- 
ciente,  constitisee  procul  dubio  est. 
C.  4.  22.  plus  valere,  5. 

(d)  Cittd  also  by  Willes  J.  2 
C.  B.  N.  S.  624,  and  see  2  Ko.  Ab. 
28  S  :  the  cases  there  referred  to  (30 
E.  III.  31  6  ;  10  H.  VI.  5,  pL  10) 
show  that  the  principle  was  rt cog- 
nized in  very  early  times.  Cp.  Fleta 
1.  6,  c.  83  §  2.  Si  autem  vocatus 
dicat  quod  carta  sibi  nocete  noo 
debeat  ....    vel  quia  per  dolan 
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in']  is  recgnized  bv  Bijley  B.  and  the  Conrt  of  Exchequer  in  the  case  of 
Edvcnrdi  v.  Broton  (<).  Accordingly  it  han  recently  been  decided  in  the 
Exchequer  Chamber  that  if  a  deed  be  delivered,  and  a  blank  left  therein 
be  afterwards  improperly  filled  up  (at  leaat  if  that  be  done  without  the 
grantor's  negligence),  it  is  not  the  deed  of  the  grantor:  Swan  v.  North 
Bnthh  Australasian  Land  Company  (/).  These  cases  apply  to  deeds;  but 
the  principle  is  equally  Hpplicable  to  other  written  contracts." 

The  judgment  proceeds  to  notice  the  qualification  of  the 
general  rule  in  thp  case  of  negotiable  instruments  signed 
in  blank,  ivhen  the  party  signing  knoivs  ivhat  he  Is  about, 
if.  that  the  paper  is  afterwards  to  be  filled  up  as  a 
negotiable  instrument  {g).  But  here  the  defendant  "never 
intended  to  indorse  a  bill  of  exchange  at  all,  but  intended 
to  sign  a  contract  of  an  entirely  different  nature."  He  was 
no  more  bound  than  if  he  had  signed  'lis  name  on  a  blank 
sheet  of  paper,  and  the  signature  had  been  afterwards 
fraudulently  misapplied  (h).  This  decision  shows  clearly 
that  an  instrument  executed  by  a  man  who  meant  to 
execute  not  any  such  instrument  but  something  of  a 
different  kind  is  in  itself  a  mere  nullity,  though  the  person 
so  executing  it  may  perhaps  be  estopped  from  disputing  it 
if  there  be  negligence  on  his  part  (t) ;  and  that,  notwith- 


tdvenit,  ut  si  cavt>m  de  feoffamento 
Bigillatam  {qu.  sigMlavit  or  sigilla- 
verit]  cum  scriptam  de  termino 
tDnoium  sigillare  crediderit,  vel  ut 
i\  carta  fieri  debuit  ad  vitam,  ill  am 
fieri  fecit  in  feodo  et  huiuamodi, 
dam  tamen  nihil  sit  quoi  imperi- 
t'ae  vel  negligen'iae  suae  possit 
imputari,  ut  {qu.  u^  si]  sigillam 
8uum  seaeflcallo  tradiderit  vel  uxori, 
quod  cautius  debuit  custodiviase. 

(()  (1831)  1  C.  &  J.  312. 

(/)(1863)2H.&C.  175,  32L,  J. 
Ex.  273.  And  it  was  there  doubted 
whether  a  man  can  be  estopped  by 
mere  negligence  from  showing  that 
a  deed  is  not  really  his  deed.  See 
per  Byles  J.  2  H.  &  C.  184,  32  L. 
J.  Ex.  278,  and  per  Cockbura  C.J. 
2  H.  &  C.  189,  32  L.  J.  Ex.  279. 
Mellish  L.J.  in  Hunter  v.  Walters 
(1871)  7  _Ch.  75,  87,  41  L.  J.  Oh. 
175,  mentioned  this  question  as  still 
open:  and  see  Halxfax   Union   ▼. 


Wheeltoright  (1875)  L.  R.   10  Ex. 
183,  192,  44  L.  J.  Ex.  121, 

(^)  Whether  this  ii  a  branch  of 
the  general  principle  of  estoppel  or 
a  positive  rule  of  the  law  merchant 
watmuch  doubted  in  Sican  v.  North 
British  Austiahiian Land  Co.  (IStiS) 
in  the  Court  below,  7  H.  &  N.  603, 
31  L.  J.  Ex.  425.  In  the  present 
judgment  the  Court  of  C.  P.  seems 
to  incline  to  the  latter  view. 

(A)  L.  R.  4  C.  P.  at  p.  712. 

(i)  Cp.  Simons  v.  Oreat  Western 
Ry.  Co.  (1857)  2  C.  B.  N.  S.  620, 
where  the  plaintiff  was  held  not 
bound  by  a  paper  of  special  condi- 
tions limiting  the  company's  respoi- 
sibility  as  carriers,  which  he  had 
signed  without  reading  it,  being  in 
fazt  unabl'j  at  the  time  to  read  it 
for  want  of  his  glassec,  and  being 
assured  by  the  railway  okrk  that  it 
was  a  mere  form.  "The  whole 
question  was  whether  the  plaintiff 
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standing  the  importance  constantly  attached  by  the  law  to 
the  security  of  bona  fide  holders  of  negotiable  instruments 
no  exception  is  in  this  case  made  in  their  favour. 

The  existence  of  a  fundamental  error  of  this  sort,  not 
merely  as  to  particulars,  but  as  to  the  nature  and  substance 
of  the  transactions,  has  seldom  been  considered  by  courts 
of  equity  except  in  connection  with  questions  of  fraud  from 
which  it  is  not  always  practicable  to  disentangle  the 
previous  question.  Was  there  any  consenting  mind  at  all  ? 
There  is  enough  however  to  show  that  the  same  principles 
are  applied. 

Thus  in  Kennedy  v.  Green  (k)  the  plaintiff'  was  induced 
to  execute  an  assignment  of  a  mortgage,  and  to  sign  a 
receipt  for  money  which  was  never  paid  to  her,  "  ivithout 
seeitig  what  she  was  setting  her  hand  to,  by  a  statement 
that  she  was  only  completing  her  execution  of  the  mort- 
gage deed  itself,  or  doing  an  act  by  which  she  would  secure 
the  regular  payment  of  the  interest  upon  her  mortgage- 
money."  Lord  Brougham  expressed  a  positive  opinion 
that  a  plea  of  non  est  factum  would  have  been  sustained 
at  law  under  these  circumstances  (l).  But  his  decision 
rested  also  on  the  defendant  having  constructive  notice  of 
the  fraud,  and  no  costs  were  given  to  the  plaintiff,  her 
conduct  being  considered  not  free  from  negligence. 

In  Vorley  v.  Cooke  (m)  there  were  cross  suits  for  fore- 


signed  the  receipt  knowing  what 
he  was  about :  "  per  Cookburn  C.J. 
at  p.  624.  The  clerk's  statement 
distiDguisbes  this  from  the  class  of 
cases  cited  at  p.  47  above.  Where 
a  person  intending  to  execute  his 
will  has  by  mistake  executed  a 
wrong  document,  that  document 
cannot  ba  admitted  to  probate  even 
if  the  real  intention  woiUd  thereby 
be  partially  carried  out :  In  the 
good*  vf  Hunt  (1875)  L.  R  3  F.  & 
D.  250,  44  L.  J.  P.  43. 

(k)  (1834)  8  M.  &  K.  699. 

(I)  3  M.  &  K.  at  pp.  717,  718  : 
(but  see  the  following  note).  The 
M.  B.  seems  to  have  thought  the 
fcbtate  did  pass  (p.  713).  Hence  the 
variance  between  the  form  of  the  de^ 


cree  affirmed  and  Lord  Brougham's 
view  of  the  case.  Stuart  V.-C.'s 
remark  (2  Giff.  381)  applies  to  the 
M.  B.'8  judgment,  not  to  Lord 
Brougham's. 

(to)  (1857)  1  Giflf.  230,  27  L.  J. 
Ch.  185  :  and  see  the  reporter's 
note,  p.  237.  This  decision  eeems 
to  be  within  the  authority  of 
Tkoroughgood's  case  (which  curi- 
ously enough  was  not  cited),  at  all 
events  as  sinca  construed  in  PotHr 
V.  MaKkinnon.  How«ver,  Jamea 
L.J.  intimated  an  opinion  that  a 

Elea  of  non  est  factum  could  not 
ave  been  sustained  at  law  either 
here  or  in  Kennedy  v.  Onm: 
Hunter  v.  WdlUrt  (1S71)  7  Ch.  it 
p.  84  (1859-60)  2  Giff.  353. 
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closure  and  for  cancellation  of  the  mortgage  deed.  The 
alleged  mortgagor  had  executed  the  mortgage  deed  at  the 
instance  of  his  solicitor,  believing  it  to  be  a  covenant  to 
produce  deeds.  This  mortgage  so  obtained  was  assigned 
to  a  purchaser  for  valuable  consideration  without  notice, 
against  whom  no  relief  could  have  been  given  had  the  deed 
been  only  voidable  (p.  425,  above).  It  was  held  that  the 
deed  was  wholly  void  and  no  estate  passed  by  it,  and 
decreed  accordingly  that  it  must  be  delivered  up  to  be 
cancelled.  The  somewhat  similar  decision  in  Ogilvie  v. 
Jeafreson  was  mainly  on  the  ground  that  the  defendants 
were  not  purchasers  without  notice  ;  the  use  of  the  words 
"  wholly  void  "  is  therefore  immaterial. 
On  the  other  hand, 

"When  a  man  knows  that  he  is  conveying  or  doing  something  with  Iiis 
eatate,  but  does  not  ai'k  what  is  the  precise  effect  of  the  deed,  because  he 
19  told  it  is  a  mere  form,  and  has  such  confidence  in  his  t  olicitor  as  to  exe- 
cute the  deed  in  ignorance,  then  a  deed  so  executed,  although  it  may  be 
voidable  upon  the  ground  of  fraud,  is  not  a  void  deed  "  (n). 

A  contractor  must  stand  by  the  words  of  his  contract, 
and,  if  he  will  not  read  what  he  signs,  he  alone  is  respon- 
sible for  his  omission  (o). 

And  it  has  been  laid  down  that  a  man  of  business  who 
executes  "  an  instrument  of  a  short  and  intelligible  de- 
scription cannot  be  permitted  to  allege  that  he  executed  it 
in  blind  ignorance  of  its  real  character"  (p).     Probably 


(«)  Hunger  v.  Walters  (1871)  7  Ch. 
75 ;  per  MelliBh  L.  J.  at  p.  88.  Emp- 
ion's  case  (1870)  (9  Eq.  597,  where 
Doautboiities  appear  to  have  been 
cited)  eeems  distinguishable.  There 
the  applicant  bought  land  of  a  build- 
ing society  and  executed  without 
examination  mortgnge  deeds  pre- 
pared by  the  eociety's  soliiitor  to 
secure  the  price.  These  (^eeds  con- 
tained recitalo  that  he  wan  a 
member,  and  treated  the  whole 
transaction  as  an  advance  by  the 
society  to  ooe  of  its  own  members. 
He  vas  never  admitted  or  otherwise 
treated  as  a  member.     The  Cuurt 


held  that  he  was  not  a  contributory 
in  the  winding-up  o'  the  society. 
Here  the  matter  ot  ine  fictitious 
recitals  was  collateral  to  the  main 
purpose  of  the  transaction.  Obsi-rve 
that  so  far  as  the  deed  profepsf  d  to 
treat  Empson  as  a  shareholder  it 
was  void,  not  only  voidable:  other* 
wise  it  wou'd  have  been  tro  late  to 
repudiate  the  (shares  after  the  wind- 
ing-up order. 

(o)  Upton  V.  Tribilcock  (1875)  91 
U.S.  45,  50. 

(p)  Per  Lord  Chelmsford  G. 
WyihcB  V.  Lahouchtre  (1868-9)  3  De 
G.  &  J.  593,  601. 
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this  is  to  be  taken  as  stating  an  inference  of  fact  rather 
than  a  rule  of  law ;  but  under  such  conditions  the  infer- 
ence is  irresistible. 

The  doctrine  above  stated  in  Ch.  II.,  p.  90,  that  tho 
contract  of  a  lunatic  or  a  drunken  man  is  not  absolutclv 
void  but  only  voidable,  seems  at  first  sight  not  consistent 
with  the  principles  recognized  by  the  Court  of  Connnon 
Pleas  in  Foster  v.  Mackinnon  {supra,  p.  442).  It  was  in 
fact  held  by  Lord  Ellenborough  (q)  that  "  an  agrconient 
signed  by  a  person  in  a  state  of  complete  intoxication  Is 
void,  for  such  a  person  has  no  agreeing  mind,"  and  tho 
judges  of  the  Court  of  Exchequer  were  at  least  inclined  to 
the  same  view  in  Gore  v.  Gibson  (r).  However,  it  is  now- 
settled,  as  we  have  seen  (s),  that  the  agreenn-nt  of  a 
lunatic  or  drunken  man  known  to  be  so  by  the  other  party 
is  not  a  void  agreement,  but  a  voidable  contract  which 
after  he  becomes  sober  he  may  ratify  so  as  to  niako  it 
binding  on  the  other  party,  and  therefore  on  himself  also. 
It  is  obviously  reasonable  that  one  who  offers  to  contract 
with  a  drunken  man  or  a  madman,  knowing  his  condition, 
should  do  so  at  his  peril.  If  the  drunkenness  or  lunacy  bo 
not  actually  or  presumably  known  to  the  other  party  the 
contract  is  valid :  for  a  man  who  is  apparently  sano  or 
sober  cannot  be  supposed  incapable  of  knowing  what  he  is 
about.  But  except  in  this  case  the  other  party  mnst  be 
able  to  see  that  it  is  at  least  doubtful  whether  the  man  is 
capable  of  understanding  the  effect  of  a  contract ;  if  he 
chooses  to  disregard  that  doubt,  he  can:.ot  afterwards  com- 
plain of  being  taken  at  his  word.  He  is  in  a  manner 
estopped  from  saying  that  by  reason  of  the  other's  in- 
capacity there  is  no  contract  which  can  be  made  binding 
on  either  of  them.     The  law  says  to  him  :  You  offer  to 


iq)  Pitt  V.  Smith  (1811)  3  Camp. 
33. 

\r)  (1845)  13  M.  &  W.  623,  14 
L.  J.  Ex.  151. 

(«)  Motion  V.  Catnroux  (1848)  2 


Ex.  487,  in  Ex.  Ch.  4  Ex.  17,  18 
L.  J.  Ex.  68,  356 ;  Mat'hm  v. 
JJaxttr  (1873)  L.  R.  8  Ex.  132,42 
L.  J.  Ex.  73. 
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contract  with  a  man  whom  you  have  reason  to  believe 
incapable  of  contracting  :  and  if  he  chooses  to  hold  you  to 
the  bargain  when  he  comes  to  his  right  mind,  it  does  not 
lie  in  your  mouth  to  say  there  was  no  contract  because  he 
(lid  not  imderstand  what  he  was  about.  If  you  thought 
he  (lid  understand  it,  you  cannot  complain  of  being  in  the 
same  situation  as  if  such  had  been  the  fact.  If  you  know 
he  did  not  understand  it,  then  (unless  you  meant  to 
commit  a  fraud  by  taking  an  unfair  advantage  of  his  con- 
dition) you  were  careless  enough  to  take  the  risk  of  his 
repudiating  the  contract,  or  you  thought  the  mere  chance 
of  a  ratification  worth  having  ;  still  less  can  you  complain 
111  that  case  that  the  contract  is  ratified  instead  of  being 
repudiated.  And  you  have  the  correlative  benefit  of  being 
able  to  sue  on  the  contract  if  it  is  ratified  (t),  or  even  if  it 
is  not  repudiated  within  a  reasonable  time. 


There  may  also  be  a  fundamental  error  affecting  not  ?'T*''^" 
the  whole  substance  of  the  transaction,  but  only  its  legal  character 
character.     It  is  apprehended  that  on  principle  a  case  of  t^^j^^. 
this  kind  must  be  treated  in  the  same  way  as  those  we  tion. 
have  already  considered  ;  that  is,  if  the  two  parties  to  a 
transaction  contemplate  wholly  different  legal  effects,  there 
is  no  agreement :  but  this  will  not  prevent  an  act  done  by 
either  party  from  having  any  other  effect  which  it  can 
have  by  itself  and  which  it  is  intended  to  have  by  the 
party  doing  it. 

Thus  if  A.  gives  money  to  B.  as  a  gift,  and  B.  takes  it 
as  a  loan,  B.  does  not  thereby  become  A.'s  debtor  («),  but 
the  ownership  of  the  money  is  not  the  less  effectually 


(0  L.  R.  8  Ex.  132. 

(u)  But  if  B.  communicates  to  A. 
his  intention  of  treating  the  money 
as  a  loan,  and  A.  assento,  then  there 
ii  a  good  contract  of  loan.  See  Hill 
y.  Wilson  (1873)  8  Ch.  888 ;  per 
MellisL  L.J.  at  p.  896  ;  where  it 


was  held  that  an  advance  at  first 
intended  to  be  a  gift  had  in  this 
way  been  turned  into  a  loan,  and 
was  a  good  consideration  for  a  pro- 
missory note  subsequently  given  for 
the  amount. 
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tran'-rerred  to  B.  (y).  Or  "  if  A.  sends  a  case  of  wine  to 
B.  intending  to  sell  it,  but  fails  to  communicate  his  inten- 
tion, and  B.  honestly  believing  it  to  be  a  gift  consumes  it 
there  is  no  gi'ound  for  holding  B.  to  be  responsible  for 
the  price  either  in  law  or  equity,  if  he  be  blameless  for  the 
mistake"  (z). 

We  have  seen  however  (p.  430)  that  mistake  as  to  any 
particular  effect  of  a  contract  depending  on  its  true  con- 
struction does  not  discharge  the  contracting  party  or 
entitle  him  to  act  upon  his  own  erroneous  construction. 


Error  in 

per$m:<t, 


B.  Error  as  to  the  person  of  the  other  party. 

Another  kind  of  fundanental  error  is  that  which  relates 
to  the  person  with  whom  one  is  contracting.  Where  it  is 
material  for  the  one  party  to  know  who  the  other  is,  this 
prevents  any  real  agreement  from  being  formed  (a).  Such 
knowledge  is  in  fact  not  material  in  a  great  put  of  the 
daily  transactions  of  life,  as  for  instance  when  goods  are 
sold  for  ready  money,  or  when  a  railway  tr.iv«^ller  takes 
his  ticket :  and  then  a  mere  absence  of  knowledge  caused 


iy)  Savigny,  Syst.  3.  269  ;  Paalup, 
D.  44.  7.  de.  0,  etft.  8  §  1.  Non  satis 
antem  est  dantis  eese  numos  et  fieri 
accipientis,  ut  obligatio  nascatur,  sed 
etiam  hoc  animo  dari  et  accipi  ut 
obligatio  constituatur.  Itaque  ai 
quis  pecuDiam  suam  donandi  caa»a 
dedfri*-  mibi,  quamquam  ct  donantis 
fuerit,  jt  mea  fiat,  tatnen  non  obli- 
gabor  ti,  quia  non  hrc  inter  noa 
actum  est  i\a  to  the  transfer  of 
the  property  bein^j  effectual  (not- 
withstanding Ulpian's  opinion  in 
D.  l'^.  1.  de  reb.  ored.  18  pr.)  cp. 
JulianuB,  D.  41.  1.  de  acq.  rer.  dom. 
36.  The  reason  is  that  to  that  ex- 
tent there  ia  an  intention  free  from 
error  on  the  one  part  and  an  aaeeut 
on  the  other.  But  a  wholly  mistaken 
handing  over  of  money  or  goods 
paaoea  no  property  :  Reg.  v.  Middle- 
ton  (1873)  L.  R.  2  C.  C.  R.  38,  44, 
42  L.  J.  M.  C.  73  ;  Kinatford  v. 
Meny  (18S6)  (Ex.  Ch.)  1  H.  &  N. 
S0»,  26    L.  J.   Ex.  88  ;   and  see 


Chtivman  v.  Cole  (1858)  12  Gray 
(Maks.)  141,  R.  V.  Aihrnll  (1885)  18 
Q.  B.  D.  190. 

(z)  Benjamin  on  Sale,  373 ;  cp. 
the  somewhat  similar  case  put  by 
Bramwell  B.  in  Reg.  v.  Middleton 
(lf>78)  L.  R.  2  C.  C.  R.  at  p.  56, 
and  HilU  v.  Snell  (1870)  104  Mms. 
173,  where  a  baker  who  bad  ordfrtd 
flour  of  A.  was  by  a  warebousemu's 
mistake  supplied  with,  and  consumed, 
more  valuable  floor  of  B.'8,  and  was 
held  not  liable  either  on  an  implied 
contract  with  B.,  or  for  conviraion 
of  the  flour. 

(a)  Savigny,  Syst.  3.  269 ;  Po- 
thier.  Obi,  §  19,  adopted  by  Fry  J. 
in  Smith  v.  Wiieatcroft  (1878)  9  Ch. 
D.  at  p.  280,  47  L.  J.  Ch.  745.  If 
I  take  a  loan  from  A.  thinking  he 
is  B.'s  agent  to  lend  me  the  money 
when  he  is  in  truth  C'a  there  ia  no 
contract  of  loan,  though  C.  may  get 
Lack  his  money  by  condirtio :  D.  12. 
1.  de  reb.  ored.  82. 
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by  complete  indifference  as  to  the  person  of  the  other 
party  cannot  be  considered  as  mistake,  and  there  can 
hardly  be  any  question  of  this  kind.  In  prmciple  how- 
ever, the  intention  of  a  contracting  party  is  to  create  an 
obligation  between  himself  and  another  certain  person, 
and  if  that  intention  fails  to  take  its  proper  effect,  it 
cannot  be  allowed  to  take  the  different  etfect  of  involving 
him  withodt  his  consent  in  a  contract  with  some  one  else. 

In  Boulton  v.  Jones  (6)  an  order  for  goods  had  been  ^oulton  v. 
addressed  by  the  defendants  to  a  trader  named  Brockle- 
hurst,  who  without  their  knowledge  had  transferred  his 
business  to  the  plaintiff  Boulton.  The  plaintiff  supplied 
the  goods  without  notifying  the  change,  and  after  the 
goods  had  been  accepted  sent  an  invoice  in  his  own  name, 
whereupon  the  defendants  said  they  knew  nothing  of  him. 
It  was  held  that  there  was  no  contract,  and  that  he  could 
not  recover  the  price  of  the  goods.  Possibly  the  person 
for  whom  the  order  was  meant  might  have  adopted  the 
transaction  if  he  had  thought  fit.  But  with  the  plaintiff 
there  was  no  express  contract,  for  the  defendants'  offer 
was  not  addressed  to  him  ;  nor  yet  an  implied  one,  for 
the  goods  were  accepted  and  used  by  the  defendants  on 
the  footing  ot  an  express  contract  with  the  person  to  whom 
their  offer  was  really  addressed.  The  defendants  might 
have  had  a  set-off  against  the  person  with  whom  they 
intended  to  contract. 

A  similar  case  was  Mitchell  v.  Lapage  (not  cited  in  Mitchell  v. 
Boulton  V.  Jones)  (c).     The  action  was  assumpsit  for  not    *P*^* 
accepting  goods.    A  change  had  taken  place  in  the  seller's 


(h)  Boulton  V.  J<mes  (1857)  2  H. 
*  N.  564,  27  L.  J.  Ex.  117. 
Mr.  Bdnjamin  h&o  criticized  this 
cue  in  his  treatiae  on  Sale  (p.  872). 
I  am  unable  to  follow  him  in  finding 
uy  ground  of  equitable  m  distinct 
from  legal  claim  on  the  plaintiff's 
lide.  And  eee  Boiton  Ice  Co,  v. 
PoUtr  (1877)  123  Mabb.  28,  where 
BouUon  V.  Jnnti  was  followed  in  its 
full  ntent.    But  might  it  not  be 

P. 


contended  that  according  to  general 
usage  a  proposal  addressed  to  a 
trader  at  his  place  of  business  for 
the  supply  of  goods  in  the  way  of 
thai  business  is,  in  the  absence  of 
anything  showing  special  personal 
considerations,  a  proposal  to  who- 
ever is  carrying  un  the  same  busi- 
ness continuously  at  the  same  place 
and  under  the  same  name  ? 
(r)  (1816)  Holt  N.  P.  253. 
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firm,  and  the  broker  haxi  by  mistake  given  the  old  name 
instead  of  the  new  one.  Gibbs  C.  J.  ruled  as  follows : 
"  I  agree  with  the  defendant's  counsel  that  he  cannot  be 
prejudiced  by  the  substitution.  Metcalfe  [the  broker]  has 
misdescribed  the  names  of  his  principals ;  and  if  by  this 
mistake  the  defendant  was  induced  to  think  that  he 
entered  into  a  contract  with  one  set  of  men  and  not  with 
any  other,  and  if  owing  to  the  broker  he  has  been  pre- 
judiced or  excluded  from  a  set-off,  it  would  be  a  good 
defence."  It  appeared  however  on  the  facts  in  this  case 
that  the  defendant  had  elected  to  treat  the  contract  as 
subsisting  after  notice  of  the  change  :  and  the  contract 
seems  to  have  been  considered  as  voidable  at  the  option  of 
the  buyer  rather  than  as  absolutely  void.  Again,  if  a  man 
enters  into  a  continuing  contract  with  one  of  two  partners 
alone,  not  knowing  of  the  existence  of  the  partnership,  and 
the  partner  with  whom  the  contract  was  made  retires  from 
the  business,  then  the  continuing  and  previously  undis- 
closed partner  cannot  insist  on  the  further  performance  of 
the  contract  even  by  joining  the  name  of  the  original  con- 
tractor with  his  own  as  plaintiff.  When  it  had  become 
impossible  for  the  contract  to  be  performed  by  the  person 
with  whom  it  was  actually  made,  "  the  defendant  had  a 
right  to  object  to  its  being  performed  by  any  other 
person  "  (d).  This  case  was  referred  to  with  approval  in 
Humble  v.  Hunter  (e),  where  Lord  Denman  said :  "  You 
have  a  right  to  the  benefit  you  contemplate  from  the 
character,  credit,  and  substance  of  the  party  with  whom 
you  contract."  On  like  grounds  it  has  been  held  by  a 
majority  of  the  Court  of  Appeal  that  when  a  purchaser 
orders  goods  of  a  manufacturer  of  such  goods  who  is  not  a 
general  dealer  in  them,  he  is  (if  there  be  do  agreement  or 
trade  custom  to  the  contrary)  entitled  to  have  in  per- 
formance of  the  contract  goods  of  that  manufacturer's  om 


(d)  Rohion  v.  Drummond  (1881) 
2  B.  &  Ad.  303  ;  per  Lord  Tenterden 
O.J.  p.  307. 


(e)  (1848)  12  Q.  B.  310,  317,  17 
L.  J.  Q.  B.  360. 
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make  (/).  Again,  if  A.  means  to  sell  goods  to  B.,  and 
C.  obtains  delivery  of  the  goods  by  pretending  to  be  B.'s 
agent  to  make  the  contract  and  receive  the  goods  {g),  or  if 
C.,  who  is  a  man  of  no  means,  obtains  goods  from  A.  by 
writing  for  them  in  the  name  of  B.,  a  solvent  merchant 
already  known  to  A.,  or  one  only  colourably  differing  from 
it  (h),  there  is  not  a  voidable  contract  between  A.  and  C, 
but  no  contract  at  all;  no  property  passes  to  C,  and  he 
can  transfer  none  (save  in  market  overt)  even  to  an 
innocent  purchaser.  The  pretended  sale  fails  for  want  of 
a  real  buyer.  There  is  only  an  offer  on  A.'8  part  to  the 
person  with  whom  alone  he  means  to  deal  and  thinks  he 
is  dealing. 

Whether  any  analogous  doctrine  applies  to  deeds  is  a  Probably 
question  on  which  there  does  not  seem  to  be  any  clear  dpie "° 
authority.     We  have  seen  that  if  a  man  seals  and  delivers  cannot  be 
(at  any  rate   without  culpable   negligence)  a  parchment  to  deeds. 
tendered  to  him  as  being  a  conveyance  of  his  lands  of 
Whiteacre,  which  is  in  fact  a  conveyance  of  his  lands  of 
Blackacre,  it  is  not  his  deed    and    no  estate  passes.     It 
might  be  argued  that  there  is  no  reason  why  the  insertion 
of  a  wrong  party,  if  material,  should  not  have  the  same 
result  as  the  insertion  of  wrong  parcels  ;  and  that  if  a  man 
executes  a  conveyance  of  Whiteacre  to  A.  as  and  for  a 
conveyance  of  the  same  estate  to  B.  it  is  equally  not  his 
deed.    But  the  judgment  in  Hunter  v.  Walters  (i)  is  cer- 
tainly adverse  to  such  a  view. 


n 


(/)  Johnton  V.  Saylton  (1881)  7 
Q.  B.  Div.  438,  50  L.  J.  Q.  B.  758 
(dill.  Bramwell  L.  J.) 

(g)  Hardman  v.  £ooth  (1863)  1 
H.&  C.  803,  32  L.  J.  Ex.  105  ;  cp. 
Kingiford  v.  Merry  (1856)  1  H.  & 
N.  603,  26  L.  J.  Ex.  83  ;  HolHns  v. 
Fowler  (1874-6)  L.  R.  7  H.  L.  757, 
763, 796. 

(A)  lAndtay  v.  Cundy,  Cundy  v. 
Lindtay  (1878)  3  App.  Ca.  459,  47 
L.  J.  Q.  B.  481  ;  Ex  parU  Bamett 
(1878)  3  Ch.  D.  123,  46  L.  J.  Bk. 
120;  Edmundg  v.    Merchant$'  De- 


spatch Tratuport  Co.,  135  Mass.  283, 
decides  that  if  A.  in  person  obtains 
goods  by  pretending  to  be  B.,  then, 
as  A.  is  "  identified  by  sight  and  hear- 
ing,"  property  does  pass.  Sed  qu, 
and  of.  Pothier,  Obi.  §  19. 

(i)  (1871)  7  Ch.  75  ;  supra,  p.  446. 
On  the  other  hand,  "  if  A.  personat- 
ing B.  executes  a  deed  in  the  name 
of  B.  purporting  to  convey  B.'s 
property,  no  right  or  interest  can 
possibly  pass  by  such  an  instrument. 
It  is  not  a  deed.  It  makes  no 
difference  in  law  that  A.  had  the 
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Satisfac- 
tion by  a 
stranger 
to  the 
contract. 


Assign- 
ment of 
contracts. 


It  is  on  the  same  principle  that  a  party  to  whom  any- 
thing is  duo  under  a  contract  is  not  bound  to  accept  satis- 
faction from  any  one  except  the  other  contracting  party,  in 
person  where  the  nature  of  the  contract  requires  it  (Jc),  or 
otherwise  by  himself,  his  personal  representatives,  or  his 
authorized  agent  :  and  it  has  even  been  thought  that  the 
acceptance  of  satisfaction  from  a  third  person  is  not  of  itself 
a  bar  to  a  subsequent  action  upon  the  contract.  It  seems 
that  the  satisfaction  must  be  made  in  the  debtor's  name 
in  the  first  instance  and  be  capable  of  being  ratified  by 
him  (l),  and  that  if  it  is  not  made  with  his  authority  at 
the  time  there  must  be  a  subsequent  ratification,  which 
however  need  not  be  made  before  action  (wi).  But  these 
refinements  have  not  been  received  without  doubt  (n) :  and 
it  is  submitted  that  the  law  cannot  depa,rt  in  substance, 
especially  now  that  merely  technical  objections  are  so  IHtle 
favoured,  from  the  old  maxim  "  If  I  be  satisfied  it  is  not 
reason  that  I  be  again  satisfied  "  (o). 

So  far  the  rule  of  common  law.  The  power  of  assign- 
ing contractual  rights  which  has  long  been  recognized  in 
equity,  and  which  under  the  Judicatuie  Act,  1873  (s.  25, 
sub-s.  6)  is  now  recognized  as  effectual  in  law,  does  not 
constitute  a  direct  exception.  For  we  are  now  concerned 
only  to  ascertain  the  existence  or  non-existence  of  a  binding 


game  name  as  B.  if  the  falte  per- 
sonation is  established  ;  still  the 
instrument  is  not  a  deed,  and  that 
plea  would  be  a  complete  answer 
by  B.  or  any  one  claiming  through 
him:"  Cooper  v.  Vesey  (1882)  20 
Clj.  Div.  011,623,  51  L.  J.  Ch.  862. 
(Kay  J. ;  aflFd.  in  C.  A.  20  Ch.  Div. 
627). 

(k)  See  Scbinton  v.  Daiiton  (1871) 
L.  R,  6  Ex.  269,  40  L.  J.  Ex.  172. 

{I)  Jamet  v.  Itaacs  (1862)  12  C.  B. 
791,  22  L.  J.  C.  P.  73 ;  Lucas  v. 
WUkinton  (1856)  1  H.  &  N.  420,  26 
L.  J.  Ex.  13. 

(m)  Simpson  v.  Eggington  (1856) 
10  Ex.  845,  24  L.  J.  Ex.  312  (ratifi- 
cation by  plea  of  payment  or  at  the 
trial  may  be  good). 


(n)Seeper'Wille8j.in  Cooky. Lister 
(1863)  13  C.  B.  N.  S.  594,  32  L  J. 
C.  P.  121,  who  considered  the  doC' 
trine  laid  down  in  Jones  v,  nroai- 
hurst  (next  note)  that  payment  by 
a  stranger  is  no  payment  till  assen^ 
as  contrary  to  a  well  known  prio- 
ciple  of  law  :  the  civil  law  being  the 
other  way  expressly,  and  mercantile 
law  by  analogy  :  at  the  least  arsent 
ought  to  be  presumed  (cp.  10  Ch. 
416). 

(o)  Fitzh.  Ab.  tit.  Barre,  pi.  166, 
repeatedly  cited  in  the  modem  cages 
where  the  doctrine  is  diBcusied. 
See  in  addition  to  those  already  re- 
ferred to,  Jones  V.  Broadhuni  (1850) 
9  0.  B.  173,  Belshrw  v.  Bmh  (18BI) 
IIO.B.  191,267,  22L.J.C.P.24. 
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contract  in  the  first  instance.  But  on  the  other  hand  the 
limits  set  to  this  power  (which  we  have  already  considered 
under  another  aspect)  (p)  may  be  again  shortly  referred  to 
as  illustrating  the  same  principle. 

Generally  speaking,  the  liability  on  a  contract  cannot  be 
transferred  so  as  to  discharge  the  person  or  estate  of  the 
original  contractor,  unless  the  creditor  agrees  to  accept  the 
liability  of  another  person  instead  of  the  first  (q). 

The  benefit  of  a  contract  can  generally  be  transferred 
wthout  the  other  party's  consent,  yet  not  so  as  to  put  the 
assignee  in  any  better  position  than  his  assignor.  Hence 
the  rule  that  the  assignee  is  bound  by  all  the  equities 
affecting  what  is  assigned.  Hence  also  the  "rule  of  general 
jurisprudence,  not  confined  to  choses  in  action  .  .  .  that  if 
a  person  enters  into  a  contract,  and  without  notice  of  any 
assignment  fulfils  it  to  the  person  with  whom  he  made  the 
contract,  he  is  discharged  from  his  obligation"  (r),  and  the 
various  consequences  of  its  application  in  the  equitable 
doctrines  as  to  priority  being  gained  by  notice. 

Again,  rights  arising  out  of  a  contract  cannot  be  trans-  Rights 
ferred  if  they  are  coupled  with  liabilities,  or  if  they  involve  on"per- 
a  relation  of  personal  confidence  such  that  the  party  whose  ^onal  con- 
agreement  conferred  those  rights  must  have  intended  them  cannot  »)e 
to  be  exercised  onl}   by  him  in  whom  he  actually  con-  assigned. 
fided  (s).    Thus  one  partner  cannot  transfer  his  share  so  as 
to  force  a  new  partner  on  the  other  members  of  the  firm 
without  their  consent :  all  he  can  give  to  an  assignee  is  a 
right  to  receive  what  may  be  due  to  the  assignor  on  the 
balance  of  the  partnership  accounts,  and  if  the  partnership 


{p)  Ch.  v.,  supra,  p.  206,  sqq. 

(q)  See  p.  193,  above.  The  ex- 
ceptions to  thiB  are  but  partial. 
Thns  the  assignor  of  leaseholds 
remains  liable  on  his  express 
covenants :  1  Wms.  Saund.  298.  A 
stronger  case  is  the  transfer  of 
shares  in  a  company  not  fully  paid 
up :  but  the  special  statutory  law 
goveming  these  transactions  has 
not  altogether  lest  sight  of  the 
principles  of  the  generu  law  :  for 


(1)  the  transferor  is  not  imme- 
diately discharged  :  (2)  the  company 
is  not  always  bound  to  register  the 
transfer. 

(r)  Per  Willes  J.  De  Nicholls  v. 
Saunders  (1870)  L.  R.  5  C.  P.  589 
at  p.  594,  39  L.  J.  C.  P.  297. 

(s)  This  statement  was  approved 
by  the  Supreme  Court  of  the  U.  S. 
in  Arkansas  Smdtimj  Co.  v.  Belden 
Co.  (1888)  127  U.  S.  379,  388. 
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is  at  will,  the  assignment  dissolves  it ;  if  not,  the  other 
partners  may  treat  it  as  a  ground  for  dissolution.  And  a 
sub-partner  has  no  rights  against  the  principal  firm. 

"  At  the  present  day,  no  doubt,  an  agreement  to  pay 
money,  or  to  deliver  goods,  may  be  assigned  by  the  person 
to  whom  the  money  is  to  be  paid  or  the  goods  are  to  be 
delivered,  if  there  is  nothing  in  the  terms  of  the  contract, 
whether  by  requiring  something  to  be  afterwards  done  by 
him,  or  by  some  other  stipulation,  which  manifests  the 
intention  of  the  parties  that  it  shall  not  be  assignable. 
But  every  one  has  a  right  to  select  and  determine  with 
whom  he  will  contract,  and  cannot  have  another  person 
thrust  up'jn  him  without  his  consent "  (t). 

In  the  same  way  a  contract  of  apprenticeship  is  prima 
facie  a  strictly  personal  contract  with  the  master;  this 
construction  may  be  excluded  however  by  the  intention 
of  the  parties,  e.g.  if  the  master's  executors  are  expressly 
named  (u),  or  by  custom  (x). 

So  if  an  agent  appoints  a  sub-agent  without  authority, 
the  sub-agent  so  appointed  is  not  the  agent  of  the  principal 
and  cannot  be  an  accounting  party  to  him  (y).  On  the 
same  principle  it  was  held  in  Stevens  v.  Bcnning  (z)  that 
a  publisher's  contract  with  an  author  was  not  assignable 
without  the  author's  consent.  The  plaintiffs,  who  sought 
to  restrain  the  publication  of  a  new  edition  of  a  book, 
claimed  under  instruments  of  which  the  author  knew 
nothing,  and  which  purported  to  assign  to  them  all  the 
copyrights,  &c.,  therein  mentioned  (including  the  copyright 
of  the  book  in  question)  and  all  the  agreements  with 
authors,  &c.,  in  which  the  assignors,  with  whose  firm  the 
author  had  contracted,  were  interested.  It  was  decided 
that   the   instrument   relied    on  did   not  operate  as  an 


(0  Our.  per  Gray  J.  Arkansas 
Smelting  Co.  v.  Bdden  Co.  (1888) 
127  U.S.  379,  387. 

(u)  Cooper  v.  Simmons  (1 862)  7  H. 
&  N.  707,  31  L.  J.  M.  C.  138. 

(x)  Bm.  Abr.    MMter  and  S«r- 

VMlt,  £. 


(y)  CartvrriqU  v.  HaUky  (1791)  1 
Ves.  jun.  292.  Gp.  Indian  Contract 
Act,  1872,  B.  193. 

(2)  1  K.  &  J.  168,  6  D.  M.  G. 
223  ;  followed  in  Hole  v.  Jinulimry 
(1879)  12  Ch.  D.  S86. 
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assignment  of  the  copyright,  because  on  the  true  con- 
struction of  the  original  agreement  with  the  publishers 
the  author  had  not  parted  with  it :  also  that  it  did  not 
operate  as  an  assignment  of  the  contract,  because  it  was 
a  personal  contract,  and  it  could  not  be  indifferent  to 
the  author  into  whose  hands  his  interests  under  such  an 
engagement  were  entrusted.  In  the  plaintiffs,  however 
trustworthy,  the  author  had  not  agreed  or  intended  to 
place  confidence :  with  them,  however  respectable,  he  had 
not  intended  to  associate  himself  (a). 

The  law  of  agency,  which  we  have  already  had  occasion  PeoaU> 
to  consider  (6),  presents  much  more  important  and  peculiar  ^^^m  *" 
exceptions.     Here  again  we  find  that  the  limitations  under  agency, 
which  those  exceptions  are  admitted  show  the  influence 
of  the  general  rule  ;  thus  a  party  dealing  with  an  agent 
for  an  undisclosed   principal   is   entitled    as  against  the 
principal  to  the  benefit  of  any  defence  he  could  have  used 
against  the  agent. 

C.  Error  a8  to  the  subject-matter.  Error  m 

,      „       ,  ,  .  to  subject- 

There  may  be  fundamental  error  concerning  :  matter. 

A.  The  specific  thing  supposed  to  be  the  subject  of  the 
transaction. 

B.  The  kind  or  quantity  by  which  the  thing  is  described, 
or  some  quality  which  is  a  material  part  of  the  description 
of  the  thing,  though  the  thing  be  specifically  ascertained. 

The  question  however  is  in  substance  always  the  same, 
and  may  be  put  in  this  form  :  It  is  admitted  that  the 
party  intended  to  contract  in  this  way  for  something ; 
but  is  this  thing  that  for  which  he  intended  to  contract  ? 
The  rule  governing  this  whole  class  of  cases  is  fully  ex- 
plained in  the  judgment  of  the  Court  of  Queen's  Bench  in 
the  case  of  Kennedy  v.  Panama,  Jtc,  Mail  Company  (c).  Kennedy 


(a)  See  1  K  &  J.  at  p.  174,  6  D. 
M.  G.  at  p.  ?29. 
(&)  Oh.  IT.,  If.  91,  above. 


(c)  (1867)  L.  R.  2  Q.  B.  680,  36 
L.  J.  Q.  B.  260. 
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ma,  fto., 
Mail  Com- 
pany. 


There  were  cross  actions,  the  one  to  recover  instalments 
paid  on  shares  in  the  company  as  money  had  and  received 
the  other  for  a  call  on  the  same  shares.  The  contention 
on  behalf  of  the  shareholder  was  "  that  the  effect  of  the 
prospectus  was  to  warrant  to  the  intended  shareholders 
that  there  really  was  such  a  contract  as  is  there  repre- 
sented (d),  and  not  merely  to  represent  that  the  company 
bona  fide  believed  it,  and  that  the  difference  in  substance 
between  shares  in  a  company  with  such  a  contract  and 
shares  in  a  company  whose  supposed  contract  was  not 
binding  was  a  difference  in  substance  in  the  nature  of  the 
thing ;  and  that  the  shareholder  was  entitled  to  return 
the  shares  as  soon  as  he  discovered  this,  quite  indepen- 
dently of  fraud,  on  the  ground  that  he  had  applied  for  one 
thing  and  got  another  "  (e).. 

The  Court  allowed  it  to  be  good  law  that  if  the  shares 
applied  for  were  really  different  in  substance  from  those 
allotted,  this  contention  would  be  right.  But  it  is  an 
important  part  of  the  doctrine  (/)  that  the  difference  in 
substance  must  be  complete.  In  the  case  of  fraud,  a 
fraudulent  representation  of  any  fact  material  to  the  con- 
tract gives  a  right  of  rescission  ;  but  the  misapprehension 
which  prevents  a  valid  contract  from  being  formed  must 
go  to  the  root  of  the  matter.  In  this  case  the  misappre- 
hension was  not  such  as  to  make  the  shares  obtained  sub- 
stantially different  from  the  shares  described  in  the  pro- 
spectus and  applied  for  on  the  faith  of  that  description  {g). 
It  was  at  most  like  the  purchase  of  a  chattel  with  a 


(d)  A.  contract  with  the  post- 
master-general of  New  Zealand  on 
behalf  of  the  Government,  which 
turned  out  to  be  beyond  his  au- 
thority. 

(c)  Per  Cur.  at  p.  586. 

(/)  In  Roman  law  as  well  as  in 
the  Common  law,  ihid.  at  p.  688, 
citing  D.  18. 1.  de  cont.  empt.  9, 10, 
11.  By  a  clerical  error  the  fragment 
of  Ulpian  (A.  t.l  14)  "Si  aes  pro 
auro    veneat,  non*   valet,"  &c.,    is 


ascribed  to  Panlus  in  the  report 

(</)  So,  where  new  stock  of  a 
company  is  issued  and  purchased  i  ii 
the  supposition  that  it  will  have  a 
preference  which  in  fact  the  com- 
pany had  no  power  to  give  to  it, 
this  doe's  not  amount  to  a  generic 
difference  between  the  thing  con- 
tracted for  and  the  thing  purchased: 
Eagleiifield  v.  Marquis  of  Lmim- 
derry  (1876)  4  Ch.  Div.  693. 
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collateral  warranty,  where  a  breach  of  the  warranty  gives 
an  independent  right  of  action,  but  in  the  absence  of  fraud 
is  no  ground  for  rescinding  the  contract  (h). 

In  the  particular  case  of  taking  shares  in  a  company 
the  contract  is  not  in  any  case  void,  but  only  voidable  at 
the  option  of  the  shareholder  if  exercised  within  a  reason- 
able time  :  this,  although  in  strictness  an  anomaly,  is 
required  for  the  protection  of  the  company's  creditors.  Who 
are  entitled  to  rely  on  the  register  of  shareholders  (^). 

We  also  reserve  for  the  present  the  question  how  the 
legal  result  is  affected  when  the  error  is  due  to  a  repre- 
sentation made  by  the  other  party.  The  exposition  of  the 
general  principle,  however,  is  not  the  less  valuable :  and 
we  now  proceed  to  give  instances  of  its  application  in  the 
branches  already  mentioned. 


ay^ 


A.  Error  as  to  the  specific  thing  (in  corpore).  A  striking  Sub- 
modem  case  of  this  kind  is  Raffles  v.  Wichelhaus  (J).   The  e^°"' 
declaration  averred  an  agreement  for  the  sale  by  the  corpore. 
plaintiff  to  the  defendants  of  certain  goods,  to  wit,  125  oua  i^me. 
bales  of  Surat  cotton,  to  arrive  ex  "Peerless"  from  Bombay, 
and  arrival  of  the  goods  by  the  said  ship  :  Breach,  non- 
acceptance.    Plea,  that  the  defendants  meant  a  ship  called 
the  "Peerless,"  which  sailed   from  Bombay  in  October, 
and  that  the  plaintiff  offered  to  deliver,  not  any  cotton 
wnich  arrived  by  that  ship,  but  cotton  which  arrived  by  a 
different  ship  also  called  the  "  Peerless  "  and  which  sailed 
from  Bombay  in  December.     The  plea  was  held  good,  for 
"The  defendant  only  bought  that  cotton  which  was  to 
arrive  by  a  particular  ship  ; "  and  to  hold  that  he  bought 
cotton  to  arrive  in  any  ship  of  that  name  would  have 
been  "  imposing  on  the  defendant  a  contract  different  from 
that  which  he  entered  into  "  Qc),    Misunderstanding  of  an 


^^^-^ 


(h)  Street  v.  Blay  (1831)  2  B.  & 
Ad.  456. 

(t)  See  cases  cited  p.  461,  ir^fra. 

(i)  (1864)  2  H.  &  C.  906,  33  L. 
J.  Ex.  160. 


(h)  Per  Pollock  C.B.  and  Martin 
B.  2  H.  &  C.  at  p.  207.  The  further 
questions  which  might  have  arisen 
on  the  facts  are  of  course  not  dealt 
with.    Such  a  case  can  occur  only 
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Paroela 
incladed 
by  mis- 
take. 


Harris  v. 
PeppereU, 


offer  made  by  word  of  mouth  might  conceivably  have  a 
like  effect,  but  obviously  is,  and  ought  to  be,  difficult  to 
prove  (I). 

In  Malins  v.  Freeman  (m)  specific  performance  was 
refused  against  a  purchaser  who  had  bid  for  and  bought 
a   lot    difterent    from    that   he    intended  to   buy :  but 
the  defendant   had   acted  with  considerable   negligence, 
and    the    question   was    left    open    whether  there  was 
not  a  valid  contract   on   which  damages  might  be  re- 
covered at  law.     The  case  of  Calverley  v.   Williams  (n) 
shows  however  that  the  same   principle   has  been  fully 
recognized  by  courts  of  equity.      The  description  of  an 
estate  sold  by  auction  included  a  piece  which  appeared 
not  to  have  been  in  the  contemplation  of  the  parties,  and 
the  purchaser  was  held  not  to  be  entitled  to  a  conveyance 
of  this  part.     "  It  is  impossible  to  say,  one  shall  be  forced 
to  give  that  price  for  part  only,  which  he  intended  to  give 
for  the  whole,  or  that  the  other  shall  be  obliged  to  sell  the 
whole  for  what  he  intended  to  be  the  price  of  a  part 
only.     ....     The  question  is,  does  it  appear  to  have 
been  the  common  purpose  of  both  to  have  conveved  this 
part?"     In  Harris  v.  PeppereU  (o)  the  vendor  had  ac- 
tually executed  a  conveyance  including  a  piece  which  he 
had  not  intended  to  sell,  but  which  the  defendant  main- 
tained he  had  intended  to  buy  :  Lord  Romilly,  acting  in 
accordance  with   his   own   former  decision  in  Garrard  \. 
Frankel  (p),  gave  the  defendant  an  option  "  of  having  the 
whole  contract  annulled  or  else  of  taking  it  in  the  form 
which  the  plaintiff  intended."     The  converse  case  occurred 
in  Bloomer  v.  Spittle  (q),  where  a  reservation  had  been 
introduced  by  mistake.    The  principle  of  these  cases  seems 


where  "  the  ordinary  evidence  as  to 
the  primary  meanings  of  the  words" 
used  "shows  that  the  words  may 
bear  more  than  one  meaning,  with- 
out showing  in  which  of  those  mean- 
ings either  party  used  them,  »o  that 
we  have  a  case  of  equivocation "  : 
H.  W.  Elphinstone  in  L.  Q.  R.  ii. 
110. 


(I)  Phillips  v.  BUtoUi  {mi)  2  B. 
&  0.  511. 

(m)  (1836-7)  2  Kee.  25. 

(n)  (1790)  1  Vei.  jun.  210. 

(o)  (1867)  5  Eq.  1. 

(p)  (1862)30Beav.  445,31LJ. 
Ch.  604. 

{q)  (1872)  13  Eq.  427,  41  LJ. 
Oh.  869. 
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to  be  that  the  Court  will  not  hold  the  plaintiflf  bound  by 
the  defendant's  acceptance   of  an   offer   which   did   not 
express  the  plaintiff's  real  intention,  and  which  the  de- 
fendant could  not  in  the  circumstances  have  reasonably 
supposed  to  express  it  (r) ;  nor  yet  require  the  defendant 
to  accept  the  real  offer  which  was  never  effectually  com- 
municated to  him,  and  which  he  perhaps  would  not  have 
consented  to  accept :  but  will  put  the  parties  in  the  same 
position  as  if  the  original  offer  were  still  open  (s).     The 
Court  having  come  to  the  conclusion  that  the  parties  did 
not  rightly  understand  each  other, "  it  is  not  possible  with- 
out consent  to  make   either  take   what   the  other  has 
offered  "  (t).    This  does  not  mean  that  a  party  who  has 
accepted  in  good  fai^;h  and  in  its  natural  sense  a  proposal 
made  in  explicit  terms  can  be  deprived  of  his  right  to  rely 
on  the  contract   merely  because   the   proposer  failed  to 
express  his  own  intention.     In  such  a  case  the  proposer  is 
estopped  from  showing  that  his  reasonably  apparent  mean- 
ing was  not  his  real  meaning  (u). 

The  case  of  Dacre  v.  Gorges  (v),  though  shortly  reported 
and  no  reasons  given  for  the  judgment,  appears  to  belong 
to  this  class.  The  plaintiff  and  others,  tenants  in  common, 
had  agreed  upon  a  partition,  the  allotments  to  be  ascer- 
tained on  a  valuation  by  surveyors.     Certain  land  to  which 
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(r)  This  limitation  is  material  : 
cp.  Paget  v.  MarahaU  (1884)  28  Ch. 
Div.  255,  with  Tam'plin  v.  James 
(1880)  16  Ch.  Div.  215.  Lord 
Bomiily's  jadgmenta  do  not,  in 
teraiB  at  any  rate,  sufficiently  attend 
to  the  principle  enforced  in  Tamplin 
T.  Jama. 

(i)  For  the  principle  of  these  de- 
cisions compare  Cloms  v.  Higginion 
(next  note)  and  Leyland  v.  llling- 
mnK  (1860)  2  D.  F.  J.  252-3. 
McKeiaie  v.  Hesketh  (1877)  7 
Ch.  D.  675,  47  L.  J.  Ch.  231, 
well  shows  the  distinction  between 
this  class  of  cases  and  those  where  a 
true  contract  is  carried  out  with 
abatement  or  compensation.  In 
&m  V.  Littledale  (1858)  8  E.  &  B. 
815,  27  L.  J.  Q.  B.  201  (a  oaw  on 


an  equitable  plea),  the  point  of 
mistake  {vk.  the  vendors  of  a  specific 
cargoshowing  the  purchaser  a  sample 
which  in  fact  was  of  a  different  bulk) 
did  not  go  to  the  esbence  of  the  con> 
tract :  the  correspondence  of  the 
bulk  to  the  sample  was  only  a 
collateral  term  which  the  purchaser 
might  waive  if  he  chcse.  The 
vendors,  therefore,  were  at  all 
events  not  entitled  to  rescind  the 
contract  unconditionally. 

(0  Clowes  v.  Higginson  (1813)  1 
Ves.  &  B.  524,  535. 

(m)  Tan.,plin  v.  James,  see  note  (r) 

ftlX)V6 

(v)  (1825)  2  S.  &  St.  454  :  it  does 
not  appear  how  the  lapse  of  timo 
(eleven  yean)  wm  explained. 
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the  plaintiff  was  solely  entitled  was  by  mistake  included 
in  the  valuation  and  in  the  allotment  made  to  the  plaintiff 
so  that  the  plaintiff  thereby  got  less  than  her  duo  share  of 
the  rest.  The  allotments  were  conveyed  aceordhig  to  this 
distribution,  and  the  mistake  not  discovered  till  several 
years  later.  Specific  restitution  was  then  impossible,  parts 
of  the  other  allotments  h.aving  been  sold.  But  a  suit  was 
instituted  for  a  money  compensation  against  the  only  one 
of  the  other  tenants  in  common  who  refused  it,  and  it  was 
held  a  plain  case  for  relief  Obviously  there  was  never  any 
agreement  on  the  plaintiff's  part  to  be  bound  by  an  allot- 
ment which  treated  her  sole  property  as  common  property. 

Similarly,  "  where  the  terms  of  the  contract  are  am- 
biguous, and  where,  by  adopting  the  construction  put  upon 
them  by  the  plaintiff,  they  would  have  an  effect  not  con- 
templated by  the  defendent,  but  would  compel  him  to 
include  in  the  conveyance  property  not  intended,  or 
believed  by  him  to  come  within  the  terms  of  the  contract," 
and  the  plaintiff  refuses  to  have  the  contract  executed  in 
the  manner  in  which  the  defendant  is  willing  to  complete 
it,  specific  performance  cannot  be  granted  (id). 

When  the  purchaser  erroneously  but  not  unreasonably 
supposes  a  portion  of  property  to  be  included  which  is  of 
no  considerable  quantity,  but  such  as  to  enhance  the  value 
of  the  whole,  this  is  a  "  mistake  between  the  parties  as  to 
what  the  property  purchased  really  consists  of"  so  material 
that  the  contract  will  not  be  enforced  (x). 

In  this  class  of  cases  a  simple  misunderstanding  on  the 
buyer's  part  of  the  description  of  the  property  sold,  if  such 
as  a  reasonable  and  reasonably  diligent  man  might  fall 
into,  may  be  enough  to  relieve  him  from  specifically  per- 
forming- the  contract,  though  not  from  liability  in! 
damif  sfes  (y).     A  vendor  is  in  the  same  position  if  his 


(w)  BaxendaJe  v.  Seale  (1854)  19 
Beav.  601,  24  L.  J.  Ch.  385.  Cp. 
per  Lord  Eldon,  Stewart  v.  AUiston 
(1815)  1  Mer.  26,33;  and  per  Sir 
W.    Grant,     Higginson    v.    Clowes 


(1808)  15  Ves.  516,524. 

(x)  Denny  v.  Hancock  (1870)  6 1 
Ch.  1,  14. 

(v)  Tamplin  v.  James  (1880)  15 1 
Ch.  Div.  215. 
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agent  has  by  ignorance  or  neglect  included  in  a  contract 
for  sale  property  not  intended  to  be  sold  («). 

It  was  for  some  time  (a)  held  that  a  material  variance  ^  *° 
between  the  objects  of  a  company  as  described  in  the  pros- 
pectus and  in  the  memorandum  of  association  would 
entitle  a  person  who  had  taken  shares  on  the  faith  of  the 
prospectus  to  say  that  the  concern  actually  started  was  not 
that  in  which  he  agreed  to  become  a  partner,  and  to  have 
his  name  removed  from  the  register.  But  these  decisions 
were  disapproved  of  in  the  House  of  Lords  on  the  ground 
that  "  persons  who  have  taken  shares  in  a  company  arc 
bound  to  make  themselves  acquainted  with  the  memor- 
andum of  association,  which  is  the  basis  upon  which  the 
company  is  established  "  (6),  The  rights  and  liabilities  of 
persons  taking  shares  in  companies  are  indeed  of  a  peculiar 
kind ;  and  the  imposition  of  this  special  duty  upon  them 
does  not  affect  the  general  truth  of  the  principle  now  being 
considered. 

It  has  also  been  attempted  to  dispute  the  validity  of  a  Error  in 
transfer  of  shares  because  the  transferor  had  not  the  shares  g^uhing 
corresponding  to  the  numbers  expressed  in  the  transfer,  numbers 

o£  sliftrofl 

although  he  had  a  sufficient  number  of  other  shares  in  the  not 
company ;  but  it  was  held  that  the  transferee,  who  had  in  ™at«riaL 
substance  agreed  to  take  fifty  shares  in  the  company,  could 
not  set  up  the  mistake  as  against  the  company's  creditors  (c). 
"The  numbers  of  the  shares  are  simply  directory  for  the 
purposes  (d)  of  enabling  the  title  of  particular  persons  to 


).  ■' 


u 


(2)  Alvanley  v.  Kinnaird  (1849) 
2  Mac.  &  G.  1,  8.  Cp.  Oriffiths  v. 
Jom  (1873)  15  Eq.  279,  42  L.  J. 
Ch.  468. 

(a)  Skip's  case  (1865)  2  D.  J.  S. 
544,  L.  li.  3  H.  L.  343,  Wehaler's 
case  (1866)  2  Eq.  741,  StewaH'a  case 
(1866)  1  Ch.  574. 

(l)  Per  Lord  Chelmsford,  Oakes 
V.  Turquand  (1867)  L.  R.  2  H.  L. 
325,  351,  36  L.  J.  Ch.  949.  See  ace. 
Ktni  V.  Prtehold  Land  Co.  (1868)  3 
Ch.  493 ;  Hare's  ca.  (1869)  4  Ch. 
503;  ChalHs'sc&.  (1870-1)  6  Ch.  266, 
40  L.  J.  Ch.  431 ;  all  shewing  that 


the  contract  is  in  such  cases  not 
void,  but  only  voidable  at  the  option 
of  the  shareholder,  which  must  be 
exercised  within  a  reasonable  time. 
So,  a  person  who  applies  for  phares 
in  a  company  cot  described  as 
limited  cannot  afterwards  be  heard 
to  Fay  that  he  did  not  mean  to  take 
shared  in  an  unlimited  company : 
Perrett's  ca.  (1873)  15  Eq.  250,  42 
L.  J.  Ch.  305. 

(r)  Ind's  ca.  (1872)  7  Ch.  485,  41 
L.  J.  Ch.  564. 

{d)  Sic  in  the  report. 
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be  traced ;  but  one  share,  an  incorporeal  portion  of  the 
profits  of  the  company,  is  the  same  as  another,  and  share 
No.  1  is  not  distinguishable  from  share  No.  2  in  the  same 
way  as  a  grey  horse  is  distinguishable  from  a  black 
horse  (e). 


G«naB: 
Thornton 
V.  Kemp- 
bter. 


Error  as         B.  Error  as  to  kind,  quantity,  or  quality  of  the  thing 

to  kind,  °' 

*^  A  material  error  as  to  the  kind,  quantity,  or  quahty  of 

a  subject-matter  which  is  contracted  for  by  a  generic 
description  (whether  alone  or  in  addition  to  an  individual 
description)  may  make  the  agreement  void,  either  because 
there  was  never  any  real  consent  of  the  parties  to  the  same 
thing,  or  because  the  thing  or  state  of  things  to  which  they 
consented  does  not  exist  or  cannot  be  realized. 

In  Thornton  v.  Kempster  (/)  the  common  broker  of  both 
parties  gave  the  defendant  as  buyer  a  sale  note  for  Riga 
Rhine  hemp,  but  to  the  plaintiff  as  seller  a  note  for  St, 
Petersburg  clean  hemp.  The  bought  and  sold  notes  were 
the  only  evidence  of  the  terms  of  the  sale.  The  Court 
held  that  "  the  contract  must  be  on  the  one  side  to  sell 
and  on  the  other  side  to  accept  one  and  the  same  thing": 
here  "  the  parties  so  far  as  appeared  had  never  agreed  that 
the  one  should  buy  and  the  other  accept  the  same  thing; 
consequently  there  was  no  agreement  subsisting  between 
them. 

In  a  case  of  this  kind  however  there  is  not  even  an 
agreement  in  terms  between  the  proposal  and  the  accept- 
ance. 
Quantity.  A  curious  case  of  error  in  quantity  happened  in  Henkd 
V.  Pape  (g),  where  by  the  mistake  of  a  telegraph  clerk  an 
order  intended  to  be  for  three  rifles  only  was  transmitted 
as  an  order  for  fifty.  The  only  point  in  dispute  was  whether 
the  defendant  was  bound  by  the  message  so  transmitted, 


(e)  Or  houHe  No.  2  in  a  street 
from  house  No.  4  in  the  same  street, 
though  of  the  same  description  r.nd 
in  equally  good   repair :    Leaeh  v. 


MulUtt  (1827)  3  Car.  ft  P.  115. 

(/)  5  Taunt.  786. 

iff)  (1870)L.  R.  6Ex.  7,40L.J. 
Ex.  15. 
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and  it  was  held  that  the  clerk  was  his  agent  only  to  trans- 
mit the  message  in  the  terms  in  which  it  was  delivered  to 
him.  The  defendant  had  accepted  three  of  the  fifty  rifles 
sent,  and  paid  the  price  for  them  into  Court:  therefore  the 
question  whether  ho  was  bound  to  accept  any  did  not 
arise  in  this  case.  It  is  settled  however  by  former  autho- 
rity that  when  goods  ordered  are  sent  together  with  goods 
not  ordered,  the  buyer  may  refuse  to  accept  any,  at  all 
events  "  if  there  is  any  danger  or  trouble  attending  the  j 
severance  of  the  two  "  (h).  i 

The  principle  of  error  in  quantity  preventing  the  forma-  Price. 
tion  of  a  contract  is  applicable  to  an  error  as  to  the  price 
of  a  thing  sold  or  hired  {i).  As  there  cannot  be  even  the 
appearance  of  a  contract  when  the  acceptance  disagrees 
on  the  face  of  ^t  with  the  proposal,  i^his  question  can  arise 
only  when  there  is  an  unquaiitied  acceptance  of  an  errone- 
ously expressed  Cx  understood  proposal.  If  the  proposal  is 
misunderstood  by  the  acceptor,  it  is  for  him  to  show  that 
the  misunderstanding  was  reasonable.  "  Where  there  has 
been  no  misrepresentation,  and  where  there  is  no  ambi- 
guity in  the  terms  of  the  contract,  the  defendant  cannot 
be  allowed  to  evade  the  performance  of  it  by  the  simple 
statement  that  he  has  made  a  mistake  "  (k).  A.  makes  an 
offer  to  B.  to  take  a  lease  of  a  named  farm,  specifying  as 
its  contents  land  amounting  to  250  acres ;  B.'s  agent,  who 
meant  to  invite  offers  for  only  200  acres,  accepts  A-'s  offer 
without  examining  its  particulars.  Here  there  is  a  con- 
tract binding   on    B.,    and    A.    is    entitled    to    specific 


(k)  Levy  V.  Green  (1857)  8  E.  & 
B.  575.  fa  Ex.  Ch.  1  E.  &  E.  969  ; 
27  L.  J.  Q.  B.  Ill,  28  ib.  319  ;  per 
Byles  J.  1  E.  &  E.  at  p.  976  :  and 
ep.  Hart  v.  MUU  (1846)  16  M.  k 
W.  85,  15  L.  J.  Ex.  200,  where  a 
new  contract  was  implied  as  to  part 
of  the  gooJiii  which  was  retained : 
but  in  that  case  the  quality  as  well 
u  the  quantity  of  the  goods  sent  was 
not  in  oonf  ormity  with  the  order. 


(i)  D.  19.  2.  looati,  62.  Si  de- 
cern tibi  looem  fundum,  tu  autem 
existimes  qninque  te  conduoere, 
nihil  agitur.  Sed  et  si  ego  mi- 
noris  me  locate  sensero,  tu  pluris 
te  conducere,  utique  non  pluris 
erit  conductio  quam  quanti  ego 
putavi. 

(*)  Tamplin  v.  Jame$  (1880) 
16  Ch.  Div.  216,  217  (Baggallay 
L.J.) 
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performance  to  the  extent  of  B.'s  power  to  give  it,  with  a 
proportionate  reduction  of  the  rent  (m). 

If,  on  the  other  hand,  the  proposal  is  by  accident 
wrongly  expressed,  the  proposer  must  show  that  the 
acceptor  could  not  reaaonably  have  supposed  it  in  its 
actual  form  to  convey  the  proposer's  real  intention.  This 
occurred  in  Webster  v.  Cecil  (n),  where  the  defendant  sent 
''a  written  offer  to  sell  property  and  wrote  l,100i.  for  1,2001. 
by  a  mistake  in  a  hurried  addition  of  items  pcrfonncd  on 
a  separate  piece  of  paper.  This  paper  was  kept  by  him 
and  produced  to  the  Court.  On  receiving  the  acceptance 
he  discovered  the  mistake  and  at  once  gave  notice  of  it. 
It  appeared  that  the  plaintiff  had  reason  to  know  the  real 
value  of  the  property.  Under  the  circumstances  specific 
performance  was  refused.  The  case  is  explained  by 
James  L.J.,  as  one  "  where  a  person  snapped  at  an  offer 
which  he  must  have  perfectly  well  known  to  be  made  by 
mistake"  (o). 


Material  But  sometimes,  even  when  the  thiug  which  is  the 
•ttriba  .  gy^jject-matter  of  an  agreement  is  specifically  ascertained, 
the  agreement  may  be  avoided  by  material  error  as  to 
some  attribute  of  the  thing.  For  some  attribute  which 
the  thing  in  truth  has  not  may  be  a  material  part  of  the 
description  by  which  the  thing  was  contracted  for.  If  tKi 
is  so,  the  thing  as  it  really  is,  namely,  without  that  quality, 
is  not  that  to  which  the  common  intention  of  the  parties 
was  directed,  and  the  agreement  is  void. 

An  error  of  this  kind  will  not  suffice  to  make  the  trans- 
action void  unless — 
OondltionB      (1)  It  is  such  that  according  to  the  ordinary  coir  •• 
to  avoid     dealing  and  use  of  language  the  difference  made  by  I 
transac-     absence  of  the  quality  wrongly  supposed  to  exist  amounts 
this        ;  to  a  difference  in  kind  (p); 

ground. 


(m)  McKemie  v.   Heaketh  (1877) 
7  t;h.  D.  675,  47  i:.  J.  Ch.  231. 
(n)(1861)  SOBeav.  62. 


(o)  Tamjiilin   v.   Jams  (1880)  15 
Ch.  D.  at  p.  221. 

(p)  Savigay,  Syst.  §  137  (3.  283). 
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(2)  and  the  error  is  also  common  to  both  parties. 
Thus  we  read  "  Mensam  argento  coopertam  mihi  igno- 
ranti  pro  solida  vendidisti  imprudens ;  nulla  est  emptio, 
pecuniac^ue  eo  nomine  data  condicetur  "  (q).  Again,  "  Si 
aes  pro  auro  veneat,  non  valet "  (7').  "  If  a  bar  [is]  sold  as 
gold,  but  [is]  in  fact  brass,  the  vendor  being  innocent,  the 
purchaser  may  recover  "  (a).  This,  however,  is  not  to  be 
taken  too  largely.  What  does  pro  auro,  as  and  for  gold, 
imply  as  here  used  ?  It  implies  that  the  buyer  thinks  he 
is  buying,  and  the  seller  that  he  is  selling,  a  golden  vessel ; 
and  further,  that  the  object  present  to  the  minds  of  both 
parties  as  that  in  which  they  are  trafficking — the  object  of 
their  common  intention — is,  not  merely  this  specific  vessel, 
but  this  specific  v^^ssel,  being  golden.  Then,  and  not  other- 
wise, the  sale  is  void. 

If  the  seller  fraudulently  represents  the  vessel  as  golden, 
knowing  that  it  is  not,  the  sale  is  (as  between  them)  not 
void  but  voidable  at  the  option  of  the  buyer.  For  if  both 
parties  have  been  in  innocent  and  equal  error  it  would  bo 
unjtist  to  let  either  gain  any  advantage  :  but  a  party  who 
has  been  guilty  of  fraud  has  no  right  to  complain  of  having 
been  taken  at  his  word;  and  it  is  conceivable  that  it  might 
be  for  the  interest  of  the  buyer  to  affirm  the  transaction, 
as  if  the  vessel  supposed  by  the  fraudulent  seller  to  be  of 
worthless  base  metal  should  turn  out  to  be  a  precious 
antique  bronze.  Probably  the  results  are  the  same  if  the 
buyer's  belief  is  founded  even  on  an  innocent  representa- 
tion made  by  the  seller.  This  seems  to  be  assumed  by  the 
language  of  the  Court  in  Kennedy  v.  Panama,  <fcc.  Mail 
Company  (t).  We  shall  recur  to  this  point  presently.  Or 
in  an  ordinary  case  the  buyer  may  choose  to  treat  the 
seller's  affirmation  as  a  warranty,  and  so  keep  the  thing 
and  recover  the  difference  in  value. 


(q)  D.  18. 1.  de  oont.  empt  41  ■  1. 

(r)  D.  eod.  tit.  14,  cited  and 
»dopted  by  the  Court  of  Q.  B.  in 
Ktnnedjf  v.  Panama^  dx.  Mail  Co., 

ntpra. 

P. 


(*)  Per  Lord  Campbell  C.J.  Oom- 
peril  V.  BarOett  (1863)  2  E.  k  B. 
849,  864,  23  L.  J.  Q.  B.  66. 

(t)  (1867)  L.  R.  2  Q.  B.  680,  587, 
36  L.  J.  Q.  B.  260,  p.  466,  avjim. 
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Again,  if  the  sale  of  the  specific  vessel  is  made  in  good 
faith  with  a  warranty  of  its  quality,  the  vendor  must 
compensate  the  purchaser  for  breach  of  the  warranty,  but 
the  sale  is  not  even  voidable.  For  the  existence  of  a 
separate  warranty  shows  that  the  matter  of  the  warranty 
is  not  a  condition  or  essential  p?,rt  of  the  contract,  but  the 
intention  of  the  parties  was  to  transfer  the  property  in 
the  specific  chattel  at  all  events.  Whether  a  particular 
aflfirmation  as  to  the  quality  of  a  specific  thing  sold  be 
only  a  warranty,  or  the  sale  be  "conditional,  and  to  be 
null  if  the  affirmation  is  incorrect,"  is  a  question  of  fact 
to  be  determined  by  the  circumstances  of  each  case  (u). 

Accordingly,  when  the  law  is  stated  to  be  that  "a 
party  is  not  bound  to  accept  and  pay  for  chattels,  unless 
they  are  really  such  as  the  vendor  professed  to  sell, 
and  the  vendee  intended  to  buy"  (x),  the  condition  is 
not  alternative  but  strictly  conjunctive.  A  sale  is  not 
void  merely  because  the  vendor  professed  to  sell,  or  the 
vendee  intended  to  buy,  something  of  a  different  kind.  It 
must  be  shown  that  the  object  was  in  fact  neither  such  as 
the  vendor  professed  to  sell  nor  such  as  the  vendee  in- 
tended to  buy. 

And  so  in  the  case  supposed  the  sale  will  not  be  in- 
validated by  the  mistake  of  the  buyer  alone,  if  he  thinks 
he  is  buying  gold ;  not  even  if  the  seller  believes  him 
to  think  so,  and  does  nothing  to  remove  the  mistake, 
provided  his  conduct  does  not  go  beyond  passive  acqui- 


(u)  See  per  Wightman  J.  Ouitiey 
V.    Womtrtley    (1854)    4   E.   &  B, 
133,  142,  24  L.  J.  Q.  B.  46 :  Ban 
nerman  v.   White  (1861)  10  0.  B, 
N.   S.   844,   81   L.   J.   0.  P.    28 
Finch  Sel.  C».  581 ;  At6mar  v.  Oa 
sella  (1867)  L.  R.  2  C.  P.  431,  677, 
36  L.  J.  C.  P.  124.    The  Roman  law 
is  the  tame  aa  to  a  sale  with  war- 
ranty; D.  19. 1.  de  act.  empt.  21  §  2. 
qxpld.  by   Savigny,   Syst.    8.   287. 
The  whole  of  Savigny's  admirable 
exposition  of  so-called  eiror  in  sub- 
mntia  in  §§  137,  138  (3.  270,  stjc}.), 


deserves  careful  study.  Of  coane 
the  conclusions  in  detail  are  not 
always  the  same  as  in  our  law :  and 
the  fundamental  difference  in  the 
rules  as  to  the  actual  transfer  of 
property  in  goods  8ol(^  (as  to  which 
see  Blackburn  on  the  Contract  of 
Bale,  Part  2,  Ch.  3)  must  not  be 
overlooked.  But  this  does  not  affect 
the  nsefahiefls  and  importance  of  the 
general  analogies 

(x)  Per  Our.  Hall  v.  Conder  (1857) 
2  C.  B.  N.  S.  22,  41,  26  L.  J.  C.  P. 
138,  143. 
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escence  in  the  self-deception  of  the  buyer.    In  a  case  {y) 
where  the  defendant  bought  a  parcel  of  oats  by  sample, 
believing  them  to  be  old  oats,  and  sought  to  reject  them 
when  he  found  they  were  new  oats,  it  was  held  that  "  a 
belief  on  the  part  of  the  plaintiif  that  the  defendant  was 
making  a  contract  to  buy  the  oatz  ^2  which  he  offered  him 
a  sample  under  a  mistaken  belief  that  they  were  old  would 
not  relieve  the  defendant  from  liability  unless  his  mis- 
taken belief  was  induced  by  some  misrepresentation  of  the 
plaintiff  or  concealment  by  him  of  a  fact  which  it  became 
his  duty  to  communicate.    In  order  to  relieve  the  defendant 
it  was  necessary  that  the  jury  should  find  not  merely  that 
the  plaintiff  believed  the  defendant  to  believe  that  he  was 
buying  old  oats,  but  that  he  believed  the  defendant  to 
believe  that  he,  the  plaintiff,  was  contracting  to  sell  old 
oats."    "There  is  no  legal  obligation  on  the  vendor  to 
inform  the  purchaser  that  he  is  under  a  mistake  not  in- 
duced by  the  act  of  the  vendor"  {z)\  and  therefore  the 
question  is  whether  we  have  to  do  merely  with  a  motive 
operating  on  the  buyer  to  induce  him  to  buy,  or  with  one 
of  the  essential  conditions  of  the  contract  {a).    "Videamus, 
quid  inter  ementem  et  vendentem  actum  sit "  (6) :  "  the 
intention  of  the  parties  governs  in  the  making  and  in  the 
construction  of  all  contracts"  (c);  this  is  the  fundamental 
rule  by  which  all  questions,  even  the  most  refined,  on  the 
existence  and  nature  of  a  contract  must  at  last  come  to  be 
decided. 


Smith  V. 
Hughes. 


Another  curious  case  of  this  class  is  Cox  v.  Prentice  (d).  Cox  v. 
The  declaration  contained  a  count  in  assumpsit  as  on  a 


(y)  Smith  V.  UugJies  (1871)  L.  B. 
6  Q.  B.  697,  40  L.  J.  Q.  B.  221:  per 
Cockburn  G.J.  p.  603 ;  per  Hannen  J . 
p.  610.  The  Bomewhat  refined  dis- 
tinction here  taken  does  not  seem 
to  exist  in  the  civil  law.  D.  19.  1. 
de  act  empt.  11  §  6  :  Savigny,  3. 
293,  according  to  whom  it  makea 
no  difference  whether  there  be  o^ 
the  part  of  the  vendor  ignoran(.'<), 
piBtive  knowledge,  or  even  actual 


fraud :  the  sale  being  wholly  void 
in  any  case. 

(z)  Ibid,  per  Blackburn  J.  at 
p.  607. 

(a)  Ibid,  per  Oockbum  C.J. 

{b)  Jullanus  in  D.  18.  1.  de  cont. 
empt.  41  pr. 

(c)  Per  Cur.  Bavnerman  v.  White 
(1861)  10  C.  B.  N.  S.  844,  860,  31 
L.  J.  C.  P.  28,  82. 

(d)  (1815)  3  M.  &  S.  344.' 
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warranty,  and  the  common  money  counts.  The  nature  of 
the  material  facts  will  sufficiently  appear  by  the  following 
extract  from  the  judgment  of  Bayley  J. : — 

"  What  did  the  plaintiffs  bargain  to  buy  and  the  defendants  to  sell  ? 
They  both  understand  [sic]  that  the  one  agreed  to  buy  and  the  other  to 
sell  a  bar  containing  such  a  quantity  of  silver  as  should  appear  by  the 
assay,  and  the  quantity  is  fixed  by  the  assay  and  paid  for ;  but  throogh 
some  mistake  in  the  assay  the  bar  turns  out  not  to  contain  the  quantity 
represented  but  a  smaller  quantity.  The  plaintiff  therefore  may  rescind 
the  contract  and  bring  money  had  and  received,  having  offered  to  return 
the  bar  of  silver." 


Cases 
of  mis- 
descrip- 
tion on 
sales  of 
realpro' 
perty 
distin- 
guished. 


And  by  Dampier  J. : — "The  bargain  was  for  a  bar  of  silver 
of  the  quality  ascertained  by  the  assay-master,  and  it  is  not 
of  that  quality.  It  is  a  case  of  mutual  error."  These 
judgments  went  farther  than  was  necessary  to  the  deci- 
sion (e),  for  a  verdict  had  been  taken  only  for  the  difference 
in  value. 

(  It  is  important  to  distinguish  from  the  cases  above  con- 
'  sidered  another  class  where  persons  who  have  contracted 
I  for  the  purchase  of  real  property  or  interests  therein  have 
been  held  entitled  at  law  (/)  as  well  as  in  equity  (g)  to 
rescind  the  contract  on  the  ground  of  a  misdescription  of 
the  thing  sold  in  some  particular  materially  affecting  the 
title,  quantity,  or  enjoyment  of  the  estate.  In  some  of 
these  cases  language  is  used  which,  taken  alone,  might  lead 
one  to  suppose  the  agreement  absolutely  void ;  and  in  one 
or  two  {e.g.  Torrance  v.  Bolton)  there  is  some  real  difficulty 
in  drawing  the  line.  But  they  properly  belong  to  the  head 
of  Misrepresentation,  or  else  (which  may  be  the  sounder 


(e)  And  certainly  farther  than  the 
civil  law:  see  D.  18. 1.  de  cent,  emt. 
14,  where  though  a  bracelet  "  quae 
aurea  dicebatur  "  should  be  found 
"  magna  ex  parte  aenea,"  yet  "ven- 
ditioaem  esre  constat  ideo,  quia  auii 
aliquid  habuit." 

(/)  Flighi  v.  Booth  (1834)  1  Bing. 
N.   C.  370  ;   Phillips  v.  CaldcJevgh 


(1868)  L.  R.  4  Q.  B.  159, 38  L  J.  Q. 
B.  68 

ia)  Stanton  v.  TattemU  (1853) 
1  Sm.  &  G.  529  ;  Earl  of  Durham 
v.  Legai-d  (1865)  34  Beav.  611, 
84  L.  J.  Ch.  689 ;  Tonxmce  v. 
Bolton  (1872)  8  Ch.  118,  42  L  J. 
Ch.  177.  See  authorities  coliecUd 
in  Part.  V.  &  P.  114  gqcj. 
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view  where  applicable)  (h)  are  cases  where  the  contract  is 
rather  broken  than  dissolved.  A  man  is  not  bound  to  take 
a  house  or  land  not  corresponding  to  the  description  by 
which  he  bought  it  any  more  than  he  is  bound  to  accept 
goods  of  a  different  denomination  from  what  he  ordered,  or 
of  a  different  quality  from  the  sample.  Mistake  or  no 
mistake,  the  vendor  has  failed  to  perform  his  contract.  The 
purchaser  may  say :  "You  offered  to  sell  me  a  freehold: 
that  means  an  unincumbered  freehold,  and  I  am  not  bound 
to  take  a  title  subject  to  covenants"  (i):  or,  "You  offered 
to  sell  an  absolute  reversion  in  fee  simple  :  I  am  not  to  be 
put  off  with  an  equity  of  redemption  and  two  or  three 
Chancery  suits  (J).  I  rescind  the  contract  and  claim  back 
my  deposit."  Cases  of  this  kind,  therefore,  are  put  aside 
for  the  present. 

Again,  an  agreement  is  void  if  it  relates  to  a  subject-  Subject- 
matter  (whether  a  material  subject   of  ownership  or  a  in  exist- 
particular  title  or  right)  contemplated  by  the  parties  as  ®°''®- 
existing  but  which  in  fact  does  not  exist.    Herein,  as  before, 
everything  depends  on  the  intention  of  the  parties,  and  the 
question  is  whether  the  existence  of  the  thing  contracted 
for  or  the  state  of  things  contemplated  was  or  was  not  pre- 
supposed as  essential  to  the  agreement.   Such  is  presumed 
to  be  the  understanding  in  the  case  of  sa)       We  may  con- 
veniently use  the  illustrations  given  on  this  point  in  the 
Indian  Contract  Act  (k). 

a.  A  agrees  to  sell  to  B.  a  specific  cargo  of  goods  lUustra. 


tions. 


(h)  The  difference  ia  purely 
theoretical  ;  for  if  it  be  an 
actual  breach  of  contract  the  pur- 
chaser can  recover  only  nominal 
damages :  Bain  v.  Fothergill{187S-i) 
L,  R.  7  H.  L.  168,  43  L.  J.  Ex. 
243,  confirming  Plwreau  ▼.  Thorn' 
hiU  (1776)  2  W.  BI.  1078.  The 
analogy  suggested  in  the  text  should 
perhaiw  be  confined  to  cases  where 
the  misdescription  goes  to  matter 
of  title.  One  cannot  compare  a 
■pecific  sale  of  land  to  a  non-specific 


sale  of  goods :  but  the  contract  is 
not  merely  to  sell  specific  land,  but 
to  give  a  certain  kind  of  title. 

(i)  PhilUpi  V.  Caldckugh  (1868) 
L.  B.  4  Q.  B.  159,  38  L.  J.  Q. 
B.  68. 

(fi  Torrance  v.  Bolton  (1872)  8 
Cb.  118  ;  see  at  p.  124. 

{k)  §  20 ;  the  rule  is  rather  widely 
stated  :  Where  both  the  parties  to 
an  agreement  are  under  a  mistake 
as  tu  a  matter  of  fact  essential  to  the 
agreement,  the  agreement  is  void. 
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Couturier 
V.  Hastie. 


supposed  to  be  on  its  way  from  England  to  Bombay.  It 
turns  out  that,  before  the  day  of  the  bargain,  the  ship  con- 
veying the  cargo  had  been  cast  away  and  the  goods  lort. 
Neither  party  was  aware  of  these  facts.  The  agreement 
is  void. 

This  was  assumed  in  the  House  of  Lords  and  by  all  the 
judges  in  GoutuHer  v.  Hastie  (I),  where  the  only  question 
in  dispute  was  on  the  effect  of  the  special  terms  of  the 
contract. 

h.  A.  agrees  to  buy  from  B.  a  certain  horse.  li  turns  out 
that  the  horse  was  dead  at  the  time  of  the  bargain,  though 
neither  party  was  aware  of  the  fact.  The  agreement  is 
void  (m). 

We  may  add  a  like  example  from  the  Digest.    A.  agrees 

with  B.  to  buy  a  house  belonging  to  B.     The  house  has 

been  burnt  down,  but  neither  A.  nor  B.  knows  it.    Here 

there  is  not  a  contract  for  the  sale  of  the  land  on  which  the 

house  stood,  with  compensation  or  otherwise,  but  the  sale 

is  void  (Ti). 

Same  In  like  manner  a  sale  of  shares  in  a  company  will  not  be 

applied  to  enforced  if  at  the  date  of  the  sale  a  petition  for  winding-up 

sale  of       j^g^  jjggjj  presented  of  which  neither  the  vendor  nor  the 

Bhares.  ■•■ 

purchaser  knew  (o).     But  the  ignorance  of  the  buyer  only 

in  similar  circumstances  does  not  of  itself  invalidate  the 

sale.     It  seems  however  that  the  sale  would  be  voidable 


(/)  (1856)  5  H.  L.  C.  673,  25  L.  J. 
Ex.  253.  For  a  fuller  account  of 
the  case,  and  the  relation  of  this 
class  of  cases  to  the  doctrine  of 
impossibility  of  performance,  see  pp. 
399,  400,  above. 

(m)  Pothier,  Conirat  de  Vente,  §  4, 
cited  5  H.  L.  C.  678,  says:  "Si done, 
ignorant  que  mon  cheval  est  mort, 
je  le  Tends  k  quelqu'un,  il  n'y  aura 
pas  un  contrat  de  rente,  faute  d'une 
chose  qui  en  soit  I'objet."  Cp.  Code 
Civ.  1601.  "Si  an  moment  de  la 
vente  la  chose  vendue  6tait  p6rie  en 
totality,  la  vente  serait  nulle  : "  = 
Ifalian  Code,  1461. 

(?i)  Paulus  in  D.  18  1.  de  cont. 


empt.  67,  pr.  Domum  emi  cum  earn 
et  ego  et  venditor  combustam  igno- 
remus  ;  Nerva,  Sabbns,  Cassing, 
nihil  venisse  quamvis  area  maneat, 
pecuniamque  solutam  condici  posse 
aiunt.  Cp.  Fapinian,  eod.  tit  68. 
Arboiibus  quoque  vento  deiectis  vel 
absumptis  igne  dictum  est  empti- 
onem  fundi  non  videri  esse  coo- 
tractam  si  contemplatione  illarnm 
arborum,  velati  oliveti,  fundus  com- 
parabatur,  sive  sciente  sive  igno- 
rante  venditore. 

(o)  Emmtrtm't  ca  (1866)  1  Cb. 
433,  expld.  8  Ch.  391,  per  Page 
Wood  L.  J. 
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on  the  ground  of  fraud  if  the  seller  knev.  of  the  buyer's 
if  iiorance,  but  that  such  knowledge  should  be  distinctly 
and  completely  alleged  (p).  An  agreement  to  take  new 
shares  in  a  company  which  the  company  has  no  power  to 
issue  is  also  void,  and  money  paid  under  it  can  be  recovered 
back  (q). 

e.  A.  being  entitled  to  an  estate  for  the  life  of  B.  agrees  To  «». 
to  sell  it  to  0.     B.  was  dead  at  the  time  of  the  agreement,  «nd  life 
but  both  parties  were  ignorant  of  the  fact.    The  agreement  »"**'^*"' 
is  void. 

This  was  so  held  at  law  in  StiicJdand  v.  Turner  (r). 
There,  at  the  date  when  the  sale  of  a  life  annuity  was 
completed,  the  life  had  dropped  unknown  to  both  vendor 
and  purchaser;  it  was  held  that  the  purchase-money  might 
be  recovered  back  as  on  a  total  failure  of  consideration.  So 
in  Hitchcock  v.  Giddings  (s)  a  remainderman  in  fee  ex- 
pectant on  an  estate  tail  had  sold  his  interest,  a  recovery 
having  been  already  suffered  unknown  to  the  parties  :  a 
bond  given  to  secure  the  purchase-money  was  set  aside. 
"  Here  is  an  estate  which  if  no  recovery  had  been  suffered 
was  a  good  one.  Both  parties,  being  equally  ignorant  that 
a  recovery  had  been  suffered,  agree  for  the  sale  and  pur- 
chase of  the  estate,  and  the  purchaser  is  content  to  abide 
the  risk  of  a  recovery  being  subsequently  suffered.  He 
conceives  however  he  is  purchasing  something,  that  he  is 
purchasing  a  vested  interest.  He  is  not  aware  that  such 
interest  has  already  been  defeated  .  .  .  [The  defendant] 
has  sold  that  which  he  had  not — and  shall  the  plaintiff  be 
compelled  to  pay  for  that  which  the  defendant  had  not  to 
give  ? "  (t).    More  recently,  in  Cochrane  v.  Willis  (u),  an 


(p)  Rudge  v.  Bowman  (1868)  L. 
R.  3  Q.  B.  689,  697.  The  Roman 
lawyers  seem  to  have  treated  the 
presumption  of  dolui  as  absolute  if 
the  seller  knew  the  facts.  See  the 
oontinoation  of  the  passages  above 
cited. 

[q)  Bank  of  Hindustan  ▼.  Afiton 
(1870)  L.  .  6  C.  P.  54,  in  Ex.  Oh. 
«.  222,  40  L.  J.  C.  P.  1,  117  ;  Ex 


patie  AlUm  (1874)  15  Eq.  394,  9  Ch. 
1,  24  ;  Ex  parte  Campbell  (1873)  16 
Eq.  417,  9  Oh.  1, 12,  42  L.  J.  Ch.  771. 

(r)  (1852)  7  Ex.  208, 22  L.  J.  Ex. 
115. 

(«)  (1817)  4  Pri.  (Ex.  in  Eq.)  135, 
and  better  in  Dan.  1. 

{t)  Dan.  at  p.  7. 

(u)  (1865)  1  Ch.  58,  35  L.  J. 
Ch.  36. 
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Bing- 
ham V. 
Bingham. 


agreement  had  been  made  between  a  remainderman  and 
the  assignee  of  a  tenant  for  life  of  a  settled  estate,  founded 
on  the  assignee's  supposed  right  to  cut  the  timber.  The 
tenant  for  life  was  in  fact  dead  at  the  date  of  the  agree- 
ment. The  Court  refused  to  enforce  it,  as  havincr  been 
entered  into  on  the  supposition  that  the  tenant  for  life  wjus 
alive,  and  only  intended  to  take  effect  on  that  assumption. 
So  a  life  insurance  cannot  be  revived  by  the  payment  of  a 
premium  within  the  time  allowed  for  that  purpose  by  the 
original  contract,  but  after  the  life  has  dropped  unknown 
to  both  insurers  and  assured,  although  it  was  in  existence 
when  the  premium  became  due,  and  although  the  insurers 
have  waived  proof  of  the  party's  health,  which  by  the  terms 
of  renewal  they  might  have  required  :  the  waiver  applies 
to  the  proof  of  health  of  a  man  assumed  to  be  alive,  not  to 
the  fact  of  his  being  alive  (x). 

The  case  of  Bingham  v.  Bingham  (y),  which  was  relied 
on  in  the  argument  of  Cochrane  v.  Willis,  and  in  the 
judgment  of  Turner  L.J.  must  be  considered  as  belonging 
to  this  class.  As  in  Cochrane  v.  Willis,  the  substance  of 
the  facts  was  that  a  purchaser  was  dealing  with  his  own 
property,  not  knowing  that  it  was  his.  This  consideration 
seems  to  remove  the  doubt  expressed  by  Story  (z),  who 
criticizes  it  as  a  case  in  which  relief  was  given  against 
a  mere  mistake  of  law.  But,  with  all  respect  for  that 
eminent  writer,  his  objection  is  inapplicable.  For  the  case 
does  not  rest  on  mistake  as  a  ground  of  special  relief 
at  all.  There  was  a  total  failure  of  the  supposed  subject- 
matter  of  the  transaction,  or  perhaps  we  should  rather  say 
it  was  legally  impossible.  We  have  already  pointed  out 
the  resemblance  of  this  class  of  cases  to  some  of  those 
considered  in  the  last  chapter.     The  one  party  could  not 


(a;)  PrUehard  v.  Merchcmta'  Lift 
Insurance  Society  (1858)  3  0.  B.  N. 
S.  622,  27  L.  J.  O.  P.  169.  For  the 
iom  ~hat  different  treatment  of 
the  contract  of  marine  inaoranoe, 
where  at  the  date  of  effecting  the 
policy  the  risk  haa  been  determined 


without  the  knowledge  of  the  par- 
ties, see  Btauiford  v.  Synwndton 
(1881)  7  Q.  B.  Div.  456, 60  L.  J.  Q. 
B.  582. 

(y)  (1748)  1  Ves.  Sr.  126,  Belt's 
supp.  79. 

(z)  Eq.  Jurisp.  §  124. 
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buy  what  was  his  own  already,  nor  could  the  other  (in  the 
words  of  the  judgment  as  reported)  be  allowed  "  to  run 
away  with  the  money  in  consideration  of  the  sale  of  an 
estate  to  which  he  had  no  right "  (a).  So  we  find  it 
treated  in  the  Roman  law  quite  apart  from  any  question 
of  mistake,  except  as  to  the  right  of  recovering  back  money 
paid  under  the  agreement.  A  stipulation  to  purchase 
one's  own  property  is  "naturali  ratione  inutilis"  as  much 
as  if  the  thing  was  destroyed,  or  not  capable  of  being 
private  property  (b).  Such  an  agreement  is  naught  both 
at  law  and  in  equity,  without  reference  to  the  belief  or 
motive  which  determined  it. 

Moreover  the  difficulty  was  cleared  up  by  Lord  West- 
bury,  though  not  quite  on  this  broad  ground,  in  a  case 
exactly  similar  in  principle.  In  Cooper  v.  Phihbs  (c)  A. 
agreed  to  take  a  lease  of  a  fishery  from  B.,  on  the  assump- 
tion that  A.  had  no  estate  and  B.  was  tenant  in  fee.  Both 
parties  were  mistaken  at  the  time  as  to  the  effect  of  a 
previous  settlement ;  and  in  truth  A.  was  tenant  for  life 
and  B.  had  no  estate  at  all.  It  was  held  that  this 
agreement  was  invalid.  Lord  Westbury  stated  the  ground 
of  the  decision  as  follows  : — "The  result  therefore  is  that 
at  the  time  of  the  agreement  for  the  lease  which  it  is  the 
object  of  this  petition  (d)  to  set  aside,  the  parties  dealt 
with  one  another  under  a  mutual  mistake  as  to  their 
respective  rights.  The  petitioner  did  not  suppose  that  he 
was,  what  in  truth  he  was,  tenant  for  life  of  the  fishery. 
The  other  parties  acted  under  the  impression  given  to  them 
by  their  father  that  he  (their  father)  was  the  owner  of  the 
fishery  and  that  the  fishery  had  descended  to  them.  In 
such  a  state  of  things  there  can  be  no  doubt  of  the  rule  of 


Agree- 
ment to 
pay  rent 
for  one's 
own  pro- 
perty: 
Cooper  V. 
Fhibbs. 


Lord 
West- 
bury '8  ex- 
planation 
«>f  iffnoran* 
tia  iuris. 


(a)  The  case  is  considered,  among 
other  authorities,  and  upheld  ^n  the 
trae  ground,  in  Stewart  v.  Stewart 
(1839)  6  CL  &  F.  at  p.  968 ;  cp.  the 
remarks  of  Hall  V.O.  in  Jonet  v. 
Clifford  (1876)  3  Oh.  D.  779,  790, 
45  L.  J.  Ch.  809. 

(i)  Gains  in  D.  44.  7.  de.  obi.  et 
»ot.  1  §  10.    Suae  rei  emptio  non 


valet,  sive  scions,  sive  ignorans  emi ; 
sed  si  ignorans  emi,  quof*  solvero 
repetere  potero,  quia  nulla  obligatio 
fuit :  Pomponius,  D.  18.  1.  de  cent, 
empt.  16  pr. 

(c)  (1867)  L.  R  2  H.  L.  149. 

(d)  A  Cause  Petition  in  the  Irish 
Court  of  Chancery. 
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a  court  of  equity  with  regard  to  the  dealing  with  t^ 
agrooujent.  It  is  said  '  Ignorantia  xuris  Jiaud  excma^ 
but  in  that  maxim  the  word  '  iua '  is  used  in  thu  sense  of 
denoting  general  law,  the  ortUnary  law  of  the  country.  But 
when  the  word  *  iiw '  is  used  in  the  sense  of  (h'liotinp  a 
])rivate  right,  that  maxim  has  no  application.  rHvato 
right  of  ownership  is  a  matter  of  fact;  it  may  be  the  result 
also  of  matter  of  law ;  but  if  parties  contract  under  a 
mutual  niistake  and  misapprehension  as  to  their  relative 
and  respective  rights,  the  result  is  that  that  agreement  is 
liable  to  bo  set  aside  as  having  proceeded  upon  a  common 
mistake.  Now  that  wa«  the  case  with  these  parties — the 
respondents  believed  themselves  to  bo  entitled  to  the 
property,  the  petitioner  believed  that  ho  was  a  stranger  to 
it,  the  mistake  is  discovered,  and  the  agreement  cannot 
stand  "  (c). 

The  principle  here  laid  down  also  covers  Browjliton  v. 
Hull  (/).  There  the  heir-at-law  of  a  shareholder  in  a 
company  joined  with  several  other  shareholders  in  giving 
a  deed  of  indemnity  to  the  directors,  believing  that  the 
shares  had  descended  to  him  as  real  estate,  whereas  they 
were  personal  estate.  The  deed  was  he'd  to  be  void  as 
against  him  in  equity  at  all  events,  am'  ibably  at  law. 
"  The  plaintiff  never  intended  to  be  bou»-^  .tiiless  he  was  a 
shareholder,  and  the  defendants  never  intended  him  to  bo 
bound  unless  he  was  so."  Here  the  mistake  wa«  plainly 
one  of  fact  within  Lord  Westbury's  definition,  namely  as 
to  the  character  of  the  shares  by  the  constitution  of  the 
particular  company.  It  is  submitted,  however,  that  au 
erroneous  fundamental  assumption  made  by  both  parties 
even  as  to  a  general  1rule  of  law  might  well  prevent  any 
valid  agreement  from  being  formed. 

In  the  same  way  an  agreement  to  assign  a  lease  for  lives 
would  be  inoperative  if  all  the  lives  had  dropped  unknown 
to  the  parties.  But  the  only  thing  which  the  parties  can 
here  be  supposed,  in  the  absence  of  expressed  condition  or 


(e)  L.  R.  2  H.  L.  170. 


(/)  (1868)  3  De  G.  &  J.  501. 


J,sfi-;-A.ft..rta^*Krf.  rj 


J.^' ...»,/ '-i«i.ic 
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warranty,  to  assume  as  essential  is  that  the  lease  is  sub- 
yistiiig,  that  is,  that  at  least  one  of  the  lives  is,  not  that 
thoy  all  are  still  in  existence.  Where  the  assignor  of  a 
Iciiso  for  the  lives  of  A.,  B.,  and  C,  expressly  covenant(!(l 
with  the  assignee  that  the  lease  was  a  subsisting  Icjise  for 
thu  lives  of  A,,  B.,  and  C,  and  the  survivors  and  survivor 
of  them,  this  was  held  to  be  only  a  covenant  that  the  lease 
wius  subsisting,  and  not  that  all  the  lives  were  in  being  at 
the  (late  of  the  assignment  (</).  That  is,  his  contract  was 
intorpreted,  according  to  the  general  practice  and  under- 
standing of  conveyancers,  as  a  contract  to  transfer  an 
existing  lease  for  three  lives,  not  necessarily  a  lease  for 
three  lives  all  existing. 

If  in  any  state  of  things  otherwise  resembling  those  just  Reaultn 
now  discussed  we  find,  instead  of  ignorance  of  the  material  OTlyono 
fact  on  both  sides,  ignorance  on  the  one  side  and  know-  pa^y  la 
ledge  on  the  other,  then  the  matter  has   to   bo    treated  of  the 
differently.  Suppose  A.  and  B.  are  the  contracting  parties;  ™**«"*^ 
and  let  us  denote  by  X.  a  fact  or  state  of  facts  materially 
connected  with  the  subject-matter  of  the  contract,  which  is 
supposed  by  A.  to  exist,  but  which  in  truth  does  not  exist, 
and  is  known  by  B.  not  to  exist.     Then  we  have  to  ask 
these  questions  : — 

1.  Docs  A.  intend  to  contract  only  on  the  supposition 
that  X.  exists  ?  which  may  be  put  in  another  way  thus : 
If  A.'s  attention  were  called  to  the  possibility  of  his  belief 
in  the  existence  of  X.  being  erroneous,  would  he  require 
the  contract  to  be  made  conditional  on  the  existence  of  X  ? 

2.  If  so — Does  B.  know  that  A.  supposes  X.  to  exist  ? 

8.  If  B.  knows  this — Does  he  also  know  that  A.  intends 
to  contract  only  on  that  supposition  ? 

If  the  answer  to  any  one  of  these  questions  is  in  the 
negative,  it  seems  there  is  a  binding  contract  (h).  But  it 
is  to  be  observed  that  a  negative  answer  to  the   second 


{</)  Coates  V.  CoUm  (1871)  L.  R. 
6  Q.  B.  469,  in  Ex.  Ch.  7  Q.  B.  144, 
41  L.  J.  Q.  B.  90. 


(A)  Smith  V.  Hughes  (1871)  L.  R. 
6  Q.  B.  597,  supra,  p.  467. 
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(luesticn  will  generally  require  strong  evidence  to  establish 
it,  and  that  if  this  question  be  answered  in  the  affirmative 
an  affirmative  answer  to  the  third  question  will  often  follow 
by  an  almost  irresistible  inference.  Thus  if  a  purchaser  of 
a  reversionary  interest  subject  to  prior  iife  interests  knows 
that  one  of  these  has  ceased,  and  nothing  is  said  about  it 
at  the  time  of  the  contract,  then  the  purchaser  can  hardly 
expect  anybody  to  believe  either  that  he  himself  overlooked 
the  material  importance  of  that  fact,  or  that  he  was  not 
aware  of  the  vendor's  ignorance  of  it,  or  that  he  supposed 
that  the  vendor  would  not  treat  it  as  material  {{).  So  in 
the  case  already  cited  (j)  of  the  sale  of  shares  after  a 
petition  for  the  winding-up  of  the  company  had  been 
presented,  a  distinct  allegation  in  the  pleadings  that  the 
seller  knew  of  the  buyer's  ignorance  of  that  fact,  would,  it 
seems,  have  beeti  sufficient  to  constitute  a  charge  of  fraud. 

If  the  questions  above  stated  be  all  answered  in  the 
affirmative,  either  by  positive  proof  or  by  probable  and 
uncontradicted  presumption  from  the  circumstances,  then 
it  may  be  considered  either  that  the  case  becomes  one  of 
fraud,  or  at  least  that  the  party  who  knew  the  true  state 
of  the  facts,  and  also  knew  the  other  party's  intention  to 
contract  only  with  reference  to  a  supposed  different  state 
of  facts,  is  precluded  from  denying  that  he  understood  the 
contract  in  the  same  sense  as  that  other,  namely,  an  con- 
ditional on  the  existence  of  the  supposed  state  of  facts. 

On  a  similar  principle  (as  we  have  already  mentioned 
incidentally)  it  is  certain  that  where  fundamental  error  of 
one  party  is  caused  by  a  fradulent  misrepresentation,  and 
Btintaiion.  probable  that  where  it  is  caused  by  an  innocent  misrepre- 
sentation on  the  part  of  the  other,  that  other  is  estopped 
from  denying  the  validity  of  the  transaction  if  the  paily 
who  has  been  misled  thinks  fit  to  affirn*  it. 

Does  it  follow  that  the  contract  is  in  its  inception  not 
void,  but  voidable  at  the  option  of  the  party  misled?    Not 


Fanda- 
mental 
error  pro- 
duced by 


-  __    ,          .    .  -        -  -          -      -            ^ 
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1           {k)Po»te^'l 

1 

1        R.  4  C.  P.  J 

(i)  See  Tui-ner  v.  Harvey  (1821) 

0')  Rudge  r.  Boioman  (1868)  L.  R.       V 

1          if'Pra,  p.  Ui 
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SO  :  for  the  fraud  or  negligence  of  the  other  must  not  pu  t 
him  in  any  worse  position  as  regards  third  persons.  These, 
if  the  transaction  be  simply  voidable,  are  entitled  to  treat 
it  as  valid  until  rescinded,  and  may  acquire  indefeasible 
rights  under  it :  if  it  be  void  they  can  acquire  none,  how- 
ever blameless  their  own  part  in  the  matter  may  be  (k). 
Thus  there  is  a  real  difference  between  a  contract  voidable 
at  the  option  of  one  party  and  a  void  agreement  whose 
nullity  the  other  is  estopped  as  against  him  froni  asserting. 
In  the  case  of  contracts  to  take  shares  in  companies  an 
anomaly  is  admitted,  as  we  have  seen,  for  reasons  of  special 
neceesity,  and  the  contract  is  treated  as  at  most  voidable. 
But  even  here  there  must  be  an  original  animus  contra- 
hendi to  this  extent,  that  the  shareholder  was  minded  to 
have  shares  in  some  company.  An  application  for  shares 
signed  in  absolute  ignorance  of  its  true  nature  and  con- 
tents, like  the  bill  in  Foster  v.  Mackinnon  (l),  could  not 
be  the  foundation  of  a  binding  contract  to  take  shares. 
An  allotment  in  answer  to  such  an  application  would  be  a 
mere  proposal,  and  whether  it  were  accepted  or  not  would 
have  to  be  detei-mined  by  the  ordinary  rules  of  law  in  that 
behalf  (see  Ch.  I.). 

We  may  here  call  attention  to  the  rule  concerning  sales  Mistakes 

iQ  Bftlf*  nv 
by  sample  which  may  be  gathered  from  Heilbutt  v.  Hick-  sample. 

son  (m)  and  is  stated  by  Mr.  Benjamin  to  this  effect :  "  If  a 

manufacturer  agrees  to  furnish  goods  according  to  sample, 

the  sample  is  to  be  considered  as  if  free  from  any  secret 

defect  of  manufacture  not  discoverable  on  inspection  and 

\mknown  to  both  parties." 

Here  we  have  a  common  error  as  to  a  material  fact, 

namely  the  character  of  the  sample  itself  by  which  the 

character  of  the  bulk  is  to  be  tested.     But  it  is  possible  to 

put  the  parties  in  the  same  position  as  if  the^r  erroneous 

assumption  had  been  correct,  and  therefore  their  contract. 


. 


{k)  Potter  V.  Ma4:}dnnon  (1869)  L. 
R.  4  C.  P.  704,  38  L.  J.  C.  P.  310, 
tvpra,  p.  442. 

(0  See  note  (k),  supra. 


(to)  (1872)  L.  R  7  C.  P.  438,  41 
L.  J.  C.  P.  228  ;  Benjamin  on  Sale, 
042. 
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instead  of  being  avoided,  is  upheld  according  to  their  true 
intention,  i.  e.  as  if  the  sample  had  been  what  they  both 
supposed  it  to  be.  If  they  had  themselves  discovered  the 
mistake  in  time  they  would  have  made  the  same  contract 
with  reference  to  a  proper  sample  in  place  of  the  defective 
one.  The  result  is  thus  the  converse  of  that  which  occurs 
when  the  error  goes  to  the  matter  of  the  whole  agreement 
as  in  the  cases  we  have  been  considering.  It  may,  how- 
ever, be  more  simply  arrived  at  on  the  broad  ground  that 
reference  to  a  sample  does  not  exclude  the  general  duty  of 
the  seller  to  furnish  merchantable  goods  answering  the 
description  in  the  contract  (n). 

A  mistake  in  the  sample  exhibited  on  a  sale,  in  the 
sense  of  its  being  taken  from  a  bulk  different  from  that 
which  is  intended  and  expressed  to  be  sold,  may  wholly 
prevent  the  formation  of  a  contract  (o). 

It  appears  from  the  authorities  which  have  been  adduced 
that  a  party  to  an  apparent  agreement  which  is  void  by 
party  to  a  reason  of  fundamental  error  has  more  than  one  course  open 
to  him. 

He  may  wait  until  the  other  party  seeks  to  enforce  the 
alleged  agreement  and  ihen  assert  the  nullity  of  the  trans- 
action by  way  of  defence  (p).  If  he  think  fit  he  may  also 
take  the  opportunity  of  seeking  by  counterclaim  to  have 
the  instrument  sued  on  set  aside  (q). 

Or  he  may  right  himself,  if  he  prefers  it,  by  coming 
forward  actively  as  plaintiff.  When  he  has  actually  paid 
money  as  in  performance  of  a  supposed  valid  agreement, 
and  in  ignorance  of  the  facts  which  exclude  the  reality  of 
such  agreement,  he  may  recover  back  his  money  as  having 
been  paid  without  any  consideration  (the  action  "for  money 


Rights 
and  reme 
dies  of 


agree- 
ment. 


(n)  Drummond  v.  Van  Ingtn 
(1887)  12  App.  Ca.  284. 

(o)  Megaw  v.  Molloy  (1878)  2  L. 
K.  Ir.  530, 

(p)  Aa  to  the  proper  mode  of 
pleading  anch  a  defence  nnder  the 
old  prtctice  at  common  law,  see 
notes  (h)  and  (c),  p.  404  of  the  first 
edition  of  this  book. 


(q)  Storey  v.  Waddle  (1879)  4  Q. 
B.  Div.  289,  seems  to  overrnle 
virtoally  the  doctrine  ustimed  in 
MoHyn  y.  Wett  Moiti/n  Coal  and 
Iron  Co.  (1876)  1  C.  P.  D.  145,  45 
L.  J.  G.  P.  401,  that  it  is  needful 
for  this  purpose  to  obtain  a  tranifer 
of  the  actios  to  the  Chancery  Divi- 
sion. 
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received  "  of  the  old  practice)  (r).  He  paid  on  the  suppo- 
sition that  he  was  discharging  an  obligation,  whereas  there 
was  in  truth  no  obligation  to  be  discharged. 

Moreover  he  may  sue  in  the  Chancery  Division,  whether 
anything  has  been  done  under  the  supposed  agreement  or 
not,  to  have  the  transaction  declared  void  and  to  be 
relieved  from  any  possible  claims  in  respect  thereof  (s). 

On  the  other  hand,  although  he  is  entitled  to  treat  the  Election 
supposed  agreement  as  void,  and  is  not  as  a  rule  prejudiced  *°."^°P' 
by  anything  he  may  have  done  in  ignorance  of  the  true  void 
state  of  the  facts,  yet  after  that  state  of  facts  has  come  to  ^^^* 
his  knowledge  he  may  nevertheless  elect  to  treat  the  agree- 
ment as  subsisting  :  or,  as  it  would  be  more  correct  to  say, 
he  may  carry  into  execution  by  the  light  of  correct  know- 
ledge the  former  intention  which  was  frustrated  by  want 
of  the  elements  necessary  to  the  formation  of  any  valid 
agreement.     It  is  not  that  he  confirms  the  original  trans- 
action (except  in  a  case  where  there  is  also  misrepresenta- 
tion, see  p.  476),  for  there  is  nothing  to  confirm,  but  he 
enters  into  a  new  one. 

It  might  be  thought  to  follow  that  in  cases  within  the 
Statute  of  Frauds  or  any  other  statute  requiring  certain 
forms  to  be  observed,  we  must  look  not  to  the  original 
void  and  improperly  so-called  agreement,  but  to  the  sub- 
sequent election  or  confirmation  in  which  the  only  real 
agreement  is  to  be  found,  to  see  if  the  requirements  of 
the  statute  have  been  complied  w  ith.  No  express  autho- 
rity has  been  met  with  on  this  point.  But  analogy  is 
in  favour  of  a  deliberate  adoption  of  the  form  already 
observed  being  held  sufficient  for  the  purpose  of  the 
new  contract  {t). 


(r)  E.  g.,  Cox  v.  Prentice  (1815)  3 
M.  &  S.  348. 

(s)  All  causes  Mid  matters  for 
(inttr  alia]  the  setting  aside  or  can- 
celUtion  of  deeds  or  other  written 
initinments  (which  formerly  be< 
longed  to  the  exclusive  jurisdiction 


of  equity)  are  assigned  to  the  Chan- 
cery Division  by  s.  34  of  the  Su- 
preme Court  of  Judicature  Act, 
1873. 

(0  Stewart  v.  Eddotoes  (1874)  L. 
R.  9  C.  P.  311,  43  L.  J.  C.  P.  204, 
supra,  p.  161. 
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A  note  on  Bracton's  treatment  of  the  subject  of  funda- 
mental error  will  be  found  in  the  Appendix  (u). 


generally 
occurs  in 
writing. 


Part  III.  Mistake  in  expressing  true  Consent. 

Mistake  in      This  occurs  when  persons  desiring  to  express  an  intention 

?n£ntTon?  ^hich  when  expressed  carries  with  it  legal  consequences 

have   by  mistake   used  terms   which   do  not  accurately 

represent  their  real  intention.     As  a  rule  it  can  occur  only 

when  the  intention  is  expressed  in  writing.     It  is  not 

impossible  to  imagine  similar  difficulties  arising  on  verbal 

contracts,  as  for  example  if  the  discourse  were  carried  on 

in  a  language  imperfectly  understood  by  one  or  both  of 

the  speakers.     But  we  are  not  aware  that  anything  of  this 

kind  has  been  the  subject  of  judicial  decision  (v).    The 

general  result  of  persons  talking  at  cross  purposes  is  that 

there  is  no  real  agreement  at  all.     This  class  of  cases  has 

already  been  dealt  with.     We   are   now  concerned  with 

those  where  there  does  exist  a  real  agreement  between  the 

parties,  only  wrongly  expressed.     Such  mistakes  as  we  are 

now  about  to  consider  were,  even  before  the  Judicature 

Acts,  net  wholly  disregarded  by  courts  of  law ;  but  they 

are  fully  and  adequately  dealt  with  only  by  the  jurisdiction 

which  was   formerly  peculiar  to  courts  of  equity.    We 

shall  see  that  this  jurisdiction  is   exercised  with  much 

caution  and  within  carefully  defined  limits. 

On  the  whole  the  cases  of  mistake  in  expressing  inten- 
tion fall  into  three  classes  : — 

1.  Those  which  are  sufficiently  remedied  by  the  general 
rules  of  construction. 

2.  Those  which  are  remedied  by  special  rules  of  con- 
i.  General  stniction  derived  from  the  practice  of  courts  of  equity. 
con^tnio-        3.  Those  which  require  peculiar  remedies  administered 
tion.          \yy  the  Court  in  its  equitable  jurisdiction. 


Classifica- 
tion of 
cases 
according 
to  the 
remedies 
applic- 
able 


(m)  Note  H. 

(v)  See  however  PliiUipa  v.  Bit- 


toin  (1824)  2  B.  &  C.  511,  which 
comes  near  the  supposed  caae. 
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We  proceed  to  take  the  classes  of  cases  above  mentioned  2.  Special 

equitable 

in  order.  rules  of 

constrac- 
tion. 

1.  General  Rules.  3.  Special 

equitable 

We  have  already  seen  that  the  more  obvious  forms  of  remedies, 
mistaken  expression,  mechanical   er/ors  as  we   may  call  ^jl^^jjj^^ 
them,  can  be  dealt  with  in  the  ordinary  course  of  interpre- 
tation (w).     A  few  more  authorities  may  now  be  added. 

In  a  modem  case  in  the  House  of  Lords  the  rule  was  laid  (General 
down  and  acted  upon  that  "both  courts  of  law  and  of^'*^j|g 
equity  may  correct  an  obvious  mistake  on  the  face  of  an  over 
instrument  without  the  slightest  difficulty  "  (ar).     Here  a  mistaken 
draft  agreement  for  a  separation  deed  had  by  mistake  been  ""^  "^P^S- 
copied  so  as  to  contain  a  stipulation  that  the  husband  pressions. 
should  be  indemnified  against  his  own  debts  :  but  it  was 
held  that  the  context  and  the  nature  of  the  transaction 
clearly  showed  that  the  wife's  debts  were  meant,  and  that 
in  framing  the  deed  to  be  executed  under  the  direction  of 
the  Court  in  pursuance  of  the  agreement  the  mistake  must 
be  corrected  accordingly.    So  the  Court  may  presume  from 
the  mere  inspection  of  a  settlement  that  words  which, 
though  they  make  sense,  give  a  result  which  is  unreason- 
able  and    repugnant   to   the  general  intention   and   to 
the  usual  frame  of  such  instruments,  were  inserted  by 
mistake  (y). 

An  agreement  has  even  been  set  aside  chiefly,  if  not 
entirely,  on  the  ground  that  the  unreasonable  character  of 
it  was  enough  to  satisfy  the  Court  that  neither  party 
could  have  understood  its  true  effect :  such  at  least  appears 
to  be  the  meaning  of  Lord  Eldon's  phrase,  "  a  surprise  on 
both  parties  "  (z).    The  agreement  itself  purported  to  bind 

the  tenant  of  a  leasehold  renewable  at  arbitrary  (and  in 


(w)  Chap.  VL,  p.  244,  above. 

(x)  WilKm  V.  WUson,  6  H.  L.  C. 
to,  66,  per  Lord  St.  Leonards,  and 
see  his  note,  V.&  P.  171. 

(y)  Re  De  la  Touche's  tettletnent 
(1870)  10  Eq.  699,  603,  40  L.  J.  Ch. 

P. 


86  I  where  however  the  mistake  was 
also  established  by  evidence. 

(z)  Witlan  v.  WUlan  (1809-10)  16 
Ves.  72,  84 ;  affirmed  in  Dom.  Proo. 
2  Dow.  275,  278. 
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Qeaenl 
words  re- 
Btmined 
by  oon> 
text. 


fact  alwajrs  increasing)  fines  at  intervals  of  seven  years  to 
grant  an  underlease  at  a  fixed  rent  with  a  perpetual  right 
of  renewal.  The  lessor  was  in  his  last  sickness,  and  there 
was  evidence  that  he  was  not  fit  to  attend  to  business. 
Charges  of  fraud  were  made,  as  usual  in  such  cases,  but  not 
sustained  :  the  decision  might  however  have  been  put  on 
the  ground  of  undue  influence,  and  was  so  to  some  extent 
by  Lord  Redesdale. 

Again,  there  is  legal  as  well  as  equitable  jurisdiction  to 
restrain  the  effect  of  general  words  if  it  sufficiently  appears 
by  the  context  that  they  were  not  intended  to  convey  their 
apparent  unqualified  meaning.  It  was  held  in  Browning 
V.  Wright  (a)  that  a  general  covenant  for  title  might  be 
restrained  by  special  covenants  among  which  it  occnrrcd. 
And  the  same  principle  was  again  deliberately  asserted 
shortly  afterwards  (in  a  case  to  the  particular  facts  of 
which  it  was  however  held  not  to  apply)  : — 


"  However  general  the  words  of  a  covenant  may  be  if  standing 
yet  if  from  other  covenants  in  the  same  deed  it  is  plainly  and  irresistibly 
to  be  inferred  that  the  purt>  could  not  have  intended  to  use  the  words  in 
the  general  sense  which  they  import,  the  Court  will  limit  the  operation  of 
the  general  words  "  (6). 


Similarly  the  effect  of  general  words  of  conveyance  is 
confined  to  property  of  the  same  kind  with  that  which  has 
been  specifically  described  and  convoyed  (c).  When  there 
is  a  specific  description  of  a  particular  kind  of  property, 
followed  by  words  which  prima  facie  would  be  sufficient 
to  include  other  property  of  the  same  kind,  it  has  been 
held  that  those  words  do  not  include  the  property  not 


(a)  (1799)  2  B.  &  P.  13,  26  ;  but 
it  was  also  thought  the  better  con- 
straction  to  take  the  claase  in 
qnestion  as  being  actually  part  of  a 
special  covenant,  and  so  no  general 
covenant  at  all. 

(&)  Hes»e  V.  Stevtnion  (1803)  3  B. 
&  P.  565,  574. 


(c)  Rookey.LordKermingt(m(\i)h^) 
2  K.  &  J.  753,  771,  25  L.  J.  Ch. 
795.  The  same  princip!  applies  to 
general  words  in  the  etatement  of  a 
company's  objects  in  its  memoran- 
dum of  association.  Ashbury,  (tr.  Co, 
V.  Riche  (1875)  L.  R.  7  H.  L  653, 
44  L.  J.  Ex.  186. 
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specifically  described,  on  the  principle  expreasio  unius  est 
exclusio  alieHus  (d). 

2.  Peculiar  Rules  of  Construction  in  Equity. 

Such  rules  have  been  introduced  by  courts  of  equity  in 
dealing  with  : 

A.  General  words. 

B.  Stipulations  as  to  time. 

C.  Penalties. 

A.  Restriction  of  General  Words. 

We  have  seen  that  courts  both  of  law  and  of  equity  have 
assumed  a  power  to  put  a  restricted  construction  on  general 
words  when  it  appears  on  the  face  of  the  instrument  that 
it  cannot  have  been  the  real  intention  of  the  parties  that 
they  should  be  taken  in  their  apparent  general  sense. 

Courts  of  equity  went  farther,  and  did  the  like  if  the 
same  conviction  could  be  arrived  at  by  evidence  external 
to  the  instrument.  Thus  general  words  of  conveyance  (e) 
and  an  unqualified  covenant  for  title  (/),  though  not 
accompanied  as  in  Browning  v.  Wright  (g)  by  other 
qualified  covenants,  have  been  restrained  on  proof  that 
they  were  not  meant  to  extend  to  the  whole  of  their 
natural  import. 


Restricted 
construc- 
tion of 
general 
words 
carried 
farther 
than  by 
common 
law :  es- 
pecially in 
releases. 


(d)  Dmn  v.  WUfwd  (1826)  8  Dow. 
k  Ry.  549.  The  case  was  a  curious 
one.  A  fine  had  been  levied  of 
(inter  dia)  twelve  messuages  and 
twenty  acres  of  land  in  Chelsea. 
The  conusor  had  less  than  twenty 
acres  of  land  in  Che]p«>«.  but  nine- 
teen messuages.  .t  -''^  decided 
that  although  all  tne  messuages 
wonld  have  passed  under  the  gene- 
ral description  of  land  if  no  less 
number  of  messuages  had  been 
mentioned,  yet  the  mention  of 
twelve  messuages  prevented  any 
greater  number  from  passing  under 
the  description  of  land  ;  and  that 
parol  evidence  was  admissible  to 
thow  first  thai  there  were  in  fact 
Dineteen  messuages,  tUs  being  no 
more  than  was  necessary  to  explain 


the  nature  and  character  of  the 
property ;  next  (as  a  consequence 
of  the  construction  thereupon 
adopted  by  the  Court)  which 
twelve  out  of  the  nineteen  mes- 
suages were  intended.  And  see 
further  the  notes  to  Roe  v.  Tranmarr 
(1758)  2  Sm.  L.  0. 

(e)  Thomas  v.  Davia  (1767)  1 
Dick.  301. 

(/)  Coldcot  V.  HUl,  1  Ch.  Ca.  15, 
aed  qu.  for  the  case  looks  very  like 
admitting  contemporaneous  conver- 
sation to  vary  the  effect  of  a  solemn 
instrument,  and  that  without  any 
mistake  or  fraud  being  made  outi 
which  is  quite  contrary  to  the 
modem  rule. 

{g)  (1799)  2  B.  &  P.  13,  last 
page. 
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This  jurisdiction,  in  modem  times  a  well  established 
one,  is  exercised  chiefly  in  dealing  with  releases.  "The 
general  words  in  a  release  are  limited  always  to  that  thing 
or  those  things  which  were  specially  in  the  contemplation 
of  the  parties  at  the  time  when  the  release  was  given  "  (Ji). 
This  includes  the  proposition  that  in  equity  "a  release 
shall  not  be  construed  as  applying  to  something  of  which 
the  party  executing  it  was  ignorant "  (i).  There  is  at 
least  much  reason  to  think  that  it  matters  not  whether  such 
ignorance  was  caused  by  a  mistake  of  fact  or  of  law  ( j). 

In  particular  a  release  executed  on  the  footing  of  accounts 
rendered  by  the  other  party,  and  assuming  that  they  are 
correctly  rendered,  may  be  set  aside  if  those  accounts  are 
discovered  to  contain  serious  errors,  and  this,  in  a  grave 
case,  even  after  many  years  (k\  It  would  be  otherwise 
however  if  the  party  had  examined  the  accounts  himself 
and  acted  on  hie-  own  judgment  of  their  correctness.  An 
important  application  of  this  doctrine  is  in  the  settlement 
of  partnership  affairs  between  the  representatives  of  a 
deceased  partner  (especially  when  they  are  continuing 
partners)  and  the  persons  beneficially  interested  in  his 
estate  (Z). 

A  releasor,  however,  cannot  obtain  relief  if  he  has  in  the 
meanwhile  acted  on  the  arrangement  as  it  stands  in  such 
a  way  that  the  parties  cannot  be  restored  to  their  former 
position  (m). 


{h)  Per  Lc  d  Westbury,  L.  d;  S. 
W.  Ry.  Co.  .  EUtchnuyre  (1870)  L.  R. 
4  H.  L.  »c  p.  623,  39  L.  J.  Ch.  713 ; 
cp.  lAndo  V.  Livdo  (1839)  1  Beav. 
496,  506 ;  Farewell  v.  Coker  (1726) 
oited  2  Mer.  353  ;  Dav.  Conv.  6.  pt. 
2.  622-4. 

(i)  Per  wade  B.  Lyall  v.  Ed- 
vxirda  (1861)  6  H.  &  N.  337,  348, 30 
L.  J.  Ex.  193,  197.  This  was  a  case 
of  equitable  jurisdiction  under  the 
C.  L.  P.  I  ct,  1854 :  but  before  that 
Act  courts  of  law  would  not  allow 
a  release  to  be  set  np  if  clearly 
satisfied  that  a  court  of  equity  would 
set    it   aside :    PhUUps  v.   Clagett 


(1843)  11  M.  &.  W.  84,  12  L.  J.  Ex. 
275. 

(;')  See  the  cases  conBidered  at 
p.  434,  above. 

(k)  Oandy  v,  Macaulay  (1885)  31 
Ch.  Div.  1,  where  no  accounts  had 
been  rendered  or  examined  at  all; 
twenty  years  had  elapsed  and  the 
releasee  was  dead. 

(I)  Millar  v.  Craig  (1843)  6  Beav. 
433  {  Lindley,  1.  489. 

(m)  SkObeck  v.  ffUUm  (1866)  2 
Eq.  587,  but  qu.  whether  the  prin- 
ci^Ie  was  rightly  applied  in  the 
pfurticular  case. 
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B.  Stipulations  as  to  Time.  Stipula- 

tions as  to 
It  is  a  familiar  principle  that  in  all  cases  where  it  is  time. 

sought  to  enforce  contracts  consisting  of  reciprocal  pro- 
mises, and  "  where  the  plaintiff  himself  is  to  do  an  act  to 
entitle  himself  to  the  action,  he  must  either  show  the  act 
done,  or  if  it  be  not  done,  at  least  that  he  has  performed 
everything  that  was  in  his  power  to  do  "  (n). 

Accordingly,  when  by  the  terms  of  a  contract  one  party 
is  to  do  something  at  or  before  a  specified  time,  and  when 
he  fails  to  do  such  thing  within  thr.t  time,  he  could  not 
afterwards  claim  the  performance  of  the  contract  if  the 
stipulation  as  to  time  were  construed  according  to  its 
literal  terms.  The  rule  of  the  common  law  was  that 
"  time  is  always  of  the  essence  of  the  contract."  When 
any  time  is  fixed  for  the  completion  of  it,  the  contract  must 
be  completed  on  the  day  specified,  or  an  action  will  lie  for 
the  breach  of  it  (o). 

The  rule  of  equity,  which  now  is  the  general  rule  of 
English  jurisprudence,  is  to  look  at  the  whole  scope  of  the 
transaction  to  see  whether  the  parties  really  meant  the 
time  named  to  be  of  the  essence  of  the  contract.  And  if 
it  appears  that,  though  they  named  a  specific  day  for  the 
act  to  be  done,  that  which  they  really  contemplated  was 
only  that  it  should  be  done  within  a  reasonable  time ;  then 
this  view  will  be  acted  upon,  and  a  party  who  according  to 
the  letter  of  the  contract  is  in  default  and  incompetent  to 
enforce  it  will  yet  be  allowed  to  enforce  it  in  accordance 
with  what  the  Court  considers  its  true  meaning. 


"  Courts  of  equity  have  enforced  contracts  specifically,  where  no  action 
for  damages  could  be  maintained ;  for  at  law  the  party  plaintiff  must  have 
Btrictly  performed  his  part,  and  the  inconvenience  of  insisting  upon  that  in 
all  cases  was  sufficient  to  require  the  interference  of  courts  of  equity.  They 
diapense  with  that  which  would  make  compliance  with  what  the  law 
requires  oppressive,  and  la  various  cases  of  such  contracts  they  are  in  the 


(»i)  Notes  to  Peelers  v.   Opie,  2 
Wms.  Saund.  743  ;  and  see  Ch.  VI., 

p.  249,  above. 


(o)  Parkin   v.  Thorold  (1852)  1 6 
Beav.  59,  65. 
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constant  habit  of  relieving  the  man  who  baa  acted  fairly,  though 
negligently.  Thus  in  the  case  of  an  estate  sold  by  auction,  there  is  a  con- 
dition to  forfeit  the  deposit  if  the  purchase  be  not  completed  within  a 
certain  time;  yet  the  Court  is  in  the  constant  habit  of  relieving  against  the 
lapse  of  time  :  and  so  in  the  case  of  mortgages,  and  in  many  instances  relief 
is  given  against  mere  lapse  of  time  where  lapse  of  time  is  not  essential  to 
the  snbstanoe  of  the  coDtraot." 


So  said  Lord  Eedesdale  in  a  judgment  which  has  taken 
a  classical  rank  on  this  subject  (p).  Contracts  between 
vendors  and  purchasers  of  land  are  however  the  chief  if 
not  the  only  class  of  cases  to  which  the  rule  has  been 
habitually  applied  (q). 

As  to  It  was  once  even  supposed  that  parties  could  not  make 

tone  of  the  ^^^^  ^^  *^^  essence  of  the  contract  by  express  agreement; 

essence  of  fcut  it  is  now  perfectly  settled  that  they  can,  the  question 
the  con-      ,.  ,  ,.  ..  ^ 

tract.         being  always  what  was  their  true  intention  (r),  or  rather 

"what  must  be  judicially  assumed  to   have  been  their 

intention"  (s).     "If  the  parties  choose  even  arbitrarily, 

provided  both  of  them  intend  to  do  so,  to  stipulate  for  a 

particular  thing  to  be  done  at  a  particular  time,"  such  a 

stipulation  is  effectual.     There  is  no  equitable  jurisdiction 

to  make  a  new  contract  which  the  parties  have  not  made  (<). 

The  fact  that  time  is  not  specified,  or  not  so  specified 

as  to  be  of  the  essence  of  the  contract,  does  not  affect  the 

general  right  of  e.ther  party  to  require  completion  on  the 

other  part  within  a  reasonable  time,  and  give  notice  of 

his  intention  to  rescind  the  contract  if  the  default  is  coii- 


(p)  Lennon  v.  Napper  (1802)  2 
Sch.  &  L.  684,  cited  by  Knight 
Bruce  L.J.  Roberta  v.  Berrif  (1853) 
3  D.  M.  G.  at  p.  289,  22  L.J.  Ch. 
898,  and  again  adopted  by  <he 
L.JJ.  in  TiUey  v.  Thomas  (1867)  3 
Ch,  61. 

(q)  See  per  Cotton  L.J.  4  C.  P. 
D  at  p.  249. 

"(/•)  s'eton  v.  Slade  (1802)  7  Vbk 
265,  275,  and  notes  to  that  case  in  2 


Wh.  &  T.  L.  C. ;  Parhin  v.  Thorold 
{1852)  supra. 

(s)  Grove  J.  in  Patrick  v.  Milner 
(1877)  2  C.  P.  D.  342,  348,  46  L.  J. 
C.  P.  537. 

(t)  Per  Alderson  B.  Hlpiccll  v. 
Knight  (1835)  1  Y.  &  C.  (Ex.)  415. 
And  see  the  observations  of  Kinder*- 
ley  V.-C.  to  the  same  eflfect  in 
Oakdcn  v.  Pike  (1865)  34  L.  J.  Ch. 
620. 
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tinned  (u),  as  on  the  other  hand  conduct  of  the  party  entitled 
to  insist  on  time  as  of  the  essence  of  the  contract,  such  as 
continuing  the  negotiations  without  an  express  reservation 
after  the  time  is  past,  may  operate  as  an  implied  waiver  of 
his  right  (v).  In  mercantile  contracts  the  presumption,  if 
any,  is  that  time  where  specified  is  an  essential  condi- 
tion (w).  An  express  promise  to  do  a  thing  "  as  soon  as 
possible  "  binds  the  promisor  to  do  it  within  a  reasonable 
time,  with  an  undertaking  to  do  it  in  the  shortest  prac- 
ticable time  (x).  The  principles  of  our  jurisprudence  on 
this  head  are  well  embodied  by  the  language  of  the  Indian 
Contract  Act,  s.  55  : 

When  a  party  to  a  coatract  promises  to  do  a  certain  thing  at  or  before  Indian 
a  specified  time,  or  certain  things  at  or  before  specified  times,  and  fails  to  Contract 
do  any  such  thing  at  or  before  the  specified  time,  the  contract,  or  so  much  .. ^ 
of  it  as  has  not  been  performed,  becomes  voidable,  at  the  option  of  the 
promisee,  if  the  intention  of  the  parties  was  that  time  should  be  of  the 
essence  of  the  contract. 

[The  Court  may  infer  from  the  nature  of  a  contract,  even  though  no 
time  be  specified  for  its  campletion,  that  time  was  intended  to  be  of  its 
essence  to  this  extent,  that  the  contracting  party  is  bound  to  use  the  utmost 
diligence  to  perform  his  part  of  the  contract]  {y). 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of  the 
essence  of  the  contract,  the  contract  does  not  become  voidable  by  the 
failure  to  do  such  thing  at  or  before  the  specified  time  ;  but  the  promisee 
is  entitled  to  compensation  from  the  promisor  for  any  loss  occasioned  to 
him  by  such  failurp. 

If  in  case  of  a  contract,  voidable  on  account  of  the  promisor's  failure  to 
perform  his  promise  at  the  time  agreed,  the  promisee  accepts  performance 
of  such  promise  at  any  time  other  than  that  agreed,  the  promisee  cannot 
claim  compensation  for  any  loss  occasioned  by  the  non-performance  of  the 
promise  at  the  time  agreed,  unless,  at  the  time  of  such  acceptance,  he  gives 
notice  to  the  promisor  of  his  intention  to  do  so  (z). 


(it)  This  is  the  true  and  only 
admissible  meaning  of  the  statement 
that  time  can  be  made  of  the  essence 
of  a  contract  by  subsequent  express 
notice.  Per  Fry  J.  Oreen  v.  Sevin 
(1879)  13  Ch.  D.  589,  699  ;  per 
Turner  L.J.  WUliama  v.  Olenton 
(1866)  1  Ch.  200,  210. 

[v)  Wehb  V.  Hughes  (1870)  10  Eq. 
281,  39  L.  J.  Ch.  606,  and  see 
note  (i). 

(lo)  Per  Cotton  L.J.  Rmter  v. 
Md  (1879)  4  C.  P.  Div.  at  p.  249, 


48  L.  J.  0.  P.  492. 

(x)  Hydraulic  Engineering  Co,  v. 
McHaffie  (1878)  4Q.  B.  Div.  670,673. 

{y)  Macbryde  v.  Weekes  (1856)  22 
Beav.  533  (contract  for  a  lease  of 
working  mines). 

(z)  "It  constantly  happens  that 
an  objection  is  waived  by  the  con- 
duct of  the  parties,"  per  James  L.  J. 
Upperton  v.  Nickolson  (1871)  6  Ch.  at 
p.  443,  40  L.  J.  Ch.  401.  And  see 
Dart,  V.  &  P.  424. 
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0.  Relief  against  Penalties. 

In  like  manner  penal  provisions  inserted  in  instniments 
penidtles,  to  secure  the  payment  of  money  or  the  performance  of 
JJ^*'^^  contracts  will  not  be  literally  enforced,  if  the  substantial 
performance  of  that  which  was  really  contemplated  can  be 
otherwise  secured  (a).  The  most  important  application  of 
this  principle  is  to  mortgages.  A  court  of  equity  treats 
the  contract  as  being  in  substance  a  security  for  the  repay- 
ment of  money  advanced,  and  that  portion  of  it  which 
gives  the  estate  to  the  mortgagee  as  mere  form,  "and 
accordingly,  in  direct  violation  of  the  [form  of  the]  con- 
tract," it  compels  the  mortgagee  to  reconvey  on  being 
repaid  his  principal,  interest  and  costs  (6).  Here  again  the 
original  ground  on  which  equity  interfered  was  to  carry  out 
the  true  intention  of  the  parties.  But  it  cannot  be  said 
here,  as  in  the  case  of  other  stipulations  a'=<  to  time,  that 
everything  depends  on  the  intention.  For  the  general 
rule  "once  a  mortgage,  and  always  a  mortgage  "  cannot  be 
superseded  by  any  express  agreement  so  as  to  make  a 
mortgage  absolutely  irredeemable  (c).  However,  limited 
restrictions  on  the  mutual  remedies  of  the  mortgagor  and 
mortgagee,  as  by  making  the  mortgage  for  a  term  certain, 
are  allowed  and  are  not  uncommon  in  practice.  Also  there 
may  be  such  a  thing  as  an  absolute  sale  with  an  option  of 
repurchase  on  certain  conditions ;  and  if  such  is  really  the 
nature  of  the  transaction,  equity  will  give  no  relief  against 
the  necessity  of  observing  those  conditions  (d), 

"  That  this  Court  will  treat  a  transaction  as  a  mortgage, 
although  it  was  made  so  as  to  bear  the  appearance  of  an 
absolute  sale,  if  it  appears  that  the  parties  intended  it  to 


(a)  In  addition  to  the  authorities 
cited  below  see  the  later  case  of  Ex 
parte  Hulte  (1873)  8  Ch.  1022,  43 
L.  J.  Ch.  261. 

(6)  Per  Bomilly  M.R.  Parhin  v. 
Thorold  (1852)  16  Beav.  59, 68 ;  and 
see  Lord  Bedesdale'a  judgment  in 
Lennon  v.  Napper,  supra.  As  to  the 
old  theory  of  an  "equity  of  redemp- 
tion" being  not  an  estate  but  a 


merely  personal  right,  and  its  con* 
sequences,  see  Lord  Blackburn's 
remarks,  6  App.  Ca.  at  p.  714. 

(c)  Reward  v.  Harris,  '  Vera. 
190  ;  Cowdry  v.  Day  (1859)  1  Gi«f. 
316,  see  reporter's  note  at  p.  323;  1 
Ch.  Ca.  141,  29  L.  J.  Ch.  ?9. 

(d)  Davit  V.  Thortm  (1830)  1  R*>ss. 
&  M.  506. 
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be  a  mortgage,  is  no  doubt  true  "  (e).  "  But  it  is  equally 
clear,  that  if  the  parties  intended  an  absolute  sale,  a  con- 
temporaneous agreement  for  a  repurchase,  not  acted  upon, 
will  not  of  itself  entitle  the  vendor  to  redeem  "  (/). 

The  manner  in  which  equity  deals  with  mortgage  trans-  General 
actions  is  only  an  example  of  a  more  general  rule  : — 

"Where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt  a 
secnrity  is  given,  be  it  by  way  of  mortgage  or  be  it  by  way  of  stipulation 
that  in  case  of  its  not  being  paid  at  the  time  appointed  a  larger  sum  shall 
become  payable,  and  be  paid,  in  either  of  those  cases  Equity  regards  the 
security  that  has  been  given  as  a  mere  pledge  for  the  debt,  and  it  will  not 
allow  either  a  forfeiture  of  the  property  pledged,  or  any  augmentation  of 
the  debt  as  a  penal  provision,  on  the  ground  that  Equity  regards  the  con- 
templated forfeiture  which  might  take  place  at  law  with  reference  to  the 
estate  as  in  the  nature  of  a  penal  provision,  against  which  Equity  will 
relieve  when  the  object  in  view,  namely,  the  securing  of  the  debt,  is 
attained,  and  regarding  also  the  stipulation  for  the  payment  of  a  larger 
Bum  of  money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as  a  penalty 
and  a  forfeiture  against  which  Equity  will  relieve  "  (g). 

This  applies  not  only  to  securities  for  the  payment  of 
money  but  to  all  cases  "where  a  penalty  is  inserted  merely 
to  secure  the  enjoyment  of  a  collateral  object "  (h).  In  all 
such  cases  the  penal  sum  was  originally  recoverable  in  full 
in  a  court  of  law,  but  actions  brought  to  recover  penalties 
stipulated  for  by  bonds  or  other  agreements,  and  land  con- 
veyed by  way  of  mortgage,  have  for  a  long  time  been 
governed  by  statutes  (i). 


(e)  SeoDovi/lasy.  CtdverweU{lS62) 
31  L.  J.  Gb.  643 ;  and  so  also  at 
common  law,  Gardner  v.  Cazenove 
(1856)  1  H.  &  N.  423,  435,  438,  26 
L.  J.  Ex.  17, 19,  20. 

(/)  Per  Lord  Cottenham  0.  Wil- 
liam V.  Owen  (1840)  5  M.  &  Cr.  303, 
306, 12  L.  J.  Ch.  207. 

(g)  Per  Lord  Hatherley  C. 
Thompson  v.  Hudson  (1869)  L.  R.  4 
H,L.  1,  16,  38L.  J.Ch.  431. 

[h)  Per  lord  Thurlow,  Sloman  v. 
Walter  (1784)  1  Bro.  C.  C.  418. 

(0  As  to  common  money  bonds  : 
4  &  5  Anne,  c.  13,  s.  13  ;  C.  L.  P. 


Act  1860  (23  &  24  Vict.  c.  126),  e. 
26.  As  to  other  bonds  and  agree- 
ments :  8  &  9  Wm.  3,  c.  11,  s.  8. 
The  statutes  are  collected  and  re- 
viewed in  Preston  v.  Bania  (1872) 
L.  B.  8  Ex.  19,  42  L.  J.  Ex.  33.  A 
mortgagee  suing  in  ejectment,  or  on 
a  bond  given  as  collateral  security, 
may  be  compelled  by  rule  of  Court 
to  reconvey  on  payment  of  principal, 
interest,  and  costs.  7  Geo.  2,  c.  20; 
C.  L.  P.  Act  1852  (15  &  16  Vict.  c. 
76)  s.  219.  Bonds  of  the  kind  last 
mentioned  hardly  occur  in  modem 
practice. 
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It  would  lead  us  too  far  beyond  our  present  object  to 
discuss  the  eases  in  which  the  question,  often  a  very  nice 
one,  has  arisen,  whether  a  sum  agreed  to  be  paid  upon  a 
breach  of  contract  is  a  penalty  or  liquidated  damages.  It 
may  be  noted  however  in  passing  that  "  the  words 
liquidated  damages  or  penalty  are  not  conclusive  as  to 
the  character  of  the  sura  stipulated  to  be  paid."  This 
must  be  determined  from  the  matter  of  the  agreement  (k), 

3.  Peculiar  Defences  and  Remedies  derived  from 
Equity. 

A.  Defence  against  Specific  Perfo'rmxince. 

"When  by  reason  of  a  mistake  {e.g.  omitting  some  terms 
which  were  part  of  the  intended  agreement)  a  contract  in 
writing  fails  to  express  the  real  meaning  of  the  parties,  the 
party  interested  in  having  the  real  and  original  agreement 
adhered  tc  {e.g.  the  one  for  whose  benefit  the  omitted  term 
was)  is  in  the  following  position. 

If  the  other  party  sues  him  for  the  specific  performance 
of  the  contract  as  expressed  in  writing,  it  will  be  a  goixl 
defence  if  he  can  show  that  the  written  contract  does  not 
represent  the  real  agreement :  and  this  whether  the  con- 
tract is  of  a  kind  required  by  law  to  be  in  writing  or  not. 
Thus  specific  performance  has  been  refused  where  a  clause 
had  been  introduced  by  inadvertence  into  the  contract  ij). 
It  is  sometimes  said  with  reference  to  cases  of  this  class 
that  the  remedy  of  specific  performance  is  discretionaiy. 
But  this  means  a  judicial  and  regular,  not  an  arbitrary 


(k)  Per  Bramwell  B.  in  Belts  v. 
Jhirch  (1859)  4  H.  &  N.  506,  511, 
28  L.  0  Ex.  267,  271.  The  latest 
cases  on  this  subject  are — Lea  v. 
Whitaker  (1872)  L.  R.  8  0.  P.  78  ; 
Magee  v.  Lavell  (1874)  L.  R.  \,  0.  P. 
107,  43  L  J.  O  P.  131  (authorities 
discuBBsd  by  Jessel  M.R. ) ;  Lord 
Elphinatone  v.  MonMand  Iron  and 
Coal  Co.  (1886)  11  App.  Ca.  (So.) 
332  ;  Ex  parte  D'AUetjrac  (1872)  15 
Eq.  36,  42  L.  J.  Ch.  6 ;  Ex  parte  Cap- 


per  (1876)  4  Cb.  Div.  724,  46  L  .T. 
Bk.  6,  57  ;  Wullis  v.  Smith  (1882)  'Jl 
Ch.  Div.  243,  52  L.  J.  Ch.  145;  (J  >. 
Weston  V.  Metrop.  Asylum  Distrid 
(1882)  9  Q.  B.  Div.  404,  51  L.  J.  Q. 
B.  399,  on  the  similar  question  of  a 
penal  reut.  In  the  Indian  Contract 
Act  the  knot  is  cut  by  abolishing 
the  distinction  altogether:  aee  a.  74. 
[I)  Wataon  v.  Marslon  (1853)  4  D. 
M.  G.  230,  240. 
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discretion.  The  Com-t  "  must  be  satisfied  that  the  agree- 
ment would  not  have  been  entered  into  if  its  true  effect 
had  been  understood  "  (I). 

On  the  other  hand  a  party  cannot,  at  all  events  where 
the  contract  is  required  by  law  to  be  in  writing,  come 
forward  as  plaintiff  to  claim  the  perforaiance  of  the  real 
agreement  which  Is  not  completely  expressed  by  the 
wittcn  contract.  Thus  in  the  case  of  Townshend  v.  Town- 
Stangroom  (m)  (referred  to  by  Lord  Hatherley  when  V.-C.  stan. 
as  perhaps  the  best  illustration  of  the  principle)  (n)  there  g«>o™- 
weie  cross  suits  (o),  one  for  the  specific  performance  of  a 
written  agreement  as  varied  by  an  oral  agreement,  the 
other  for  specific  performance  of  the  written  agreement 
without  variation ;  and  the  fact  of  the  parol  variations 
from  the  written  agreement  being  established,  both  suits 
were  dismissed.  And  the  result  of  a  plaintiff  attempting 
to  enforce  an  agreement  with  alleged  parol  variations,  if 
the  defendant  disproves  the  variations  and  chooses  to 
abide  by  the  written  agreement,  may  be  a  decree  for  the 
specific  performance  of  the  agreement  as  it  stands  at  the 
plaintiff's  cost  (p). 

But  it  is  open  to  a  plaintiff  to  admit  a  parol  addition  or 
variation  made  for  the  defendant's  benefit,  and  so  enforce 
specific  performance,  which  the  defendant  might  have 
successfully  resisted  if  it  had  been  sought  to  enforce  the 


(/)  WalsoH  V.  Marston,  last  note. 

(m)  (180i)  6  Ves.  328. 

(»)  Wood  V.  Scarth  (l855)  2  K.  & 
J.  33,  42. 

(o)  Under  the  Judicature  Acts 
there  would  be  an  action  and 
counter-claim. 

ip)  See  Iliggimon  v.  Clowes  (1808) 
15  Ves.  516,  525  ;  and  such,  it  ia 
submitted,  is  the  real  effect  of  Fife 
V.  Clayton  (1807)  13  Ves.  546,  s.c. 
more  fully  given  1  C.  P.  Cooper 
(temp.  Cottenham)  351.  In  this  case 
Lord  Eldon  laid  hold  on  the  plain- 
tiff's attempt  to  set  up  a  variation, 
combined  with  an  offer  in  general 
terms  to  perform  the  agreement,  as 


amounting  to  an  offer  to  perform 
whatever  the  Court  might  consider 
the  real  agreement,  perhaps  even  if 
established  by  evidence  which  would 
otherwise  have  been  admissible  only 
by  way  of  defence.  But  after  a 
plaintiff  has  failed  to  support  hij 
own  construction  of  an  agreement 
which  the  Court  thinks  ambiguous, 
he  cannot  take  advantage  of  such  an 
offer  contained  in  his  own  pleadings 
"  to  take  up  the  other  construction 
which  the  defendant  was  at  one  time 
willing  to  have  performed  :  "  Cloves 
v.  Ilifiginson  (1813)  1  Ves.  &  B. 
624,  635. 
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written  agreement  simply.  This  was  settled  ir  Martin  v. 
Py croft  (q) :  "  The  decision  of  the  Court  of  Appeal  pro- 
ceeded on  the  ground  that  an  agreement  by  parol  to  pay 
2002.  as  a  premium  for  .  .  a  lease  [for  which  there  was 
a  complete  agreement  in  writing  not  mentioning  the  pre- 
mium] was  no  ground  for  refusing  specific  performance  of 
the  written  agreement  for  the  lease,  where  the  plaintiff 
submitted  by  his  bill  to  pay  the  200?.  That  case  intro- 
duced no  new  principle  as  to  the  admissibility  of  parol 
evidence  "  (r). 
Relation  j^  jg  ^o  be  observed  (though  the  observation  is  now 
doctrine  to  familiar)  that  these  doctrines  are  in  principle  independent 
F»?£  °'  ^^  *^®  Statute  of  Frauds  (s).  What  the  fourth  section  of 
the  Statute  of  Frauds  says  is  that  in  respect  of  the  matters 
comprised  in  it  no  agreement  not  in  writing  and  duly 
signed  shall  be  sued  upon.  This  in  no  way  prevents  either 
party  from  showing  that  the  writing  on  which  he  other 
insists  does  not  represent  the  real  agreement ;  the  statute 
interferes  only  when  the  real  agreement  cannot  be  proved 
by  a  writing  which  satisfies  its  requirements.  Then  there 
is  nothing  which  can  be  enforced  at  all.  The  writing  can- 
not, because  it  is  not  the  real  agreement ;  nor  yet  the  real 
agreement,  because  it  is  not  in  writing.  A  good  instance 
of  this  state  of  things  is  Price  v.  Ley  (t).  The  suit  was 
brought  mainly  to  set  aside  the  written  agreement,  and  so 
far  succeeded.  It  appears  not  to  have  been  seriously  at- 
tempted to  insist  upon  the  real  agreement  which  had  not 
been  put  into  writing. 

B.  Rectification  of  Instruments. 

When  the  parties  to  an  agreement  have  determined  to 
embody  their  common  intention  in  the  appropriate  and 
conclusive  form,  and  the  instrument  meant  to  effect  this 


(o)  (1852)  2  D.  M.  G.  785,  22  L,  Clinan  v.  Cooke  (1802)  1  Sch.  &  L 

J.  Cb.  94.  83-39. 

(r)  Per  Stuart  V.-C.  Price  v.  Ley  (t)  (1863)  4  GMF.  2S6,  affirmed  on 

(1863)  4  Qiff.  at  p.  appeal,  32  L.  J.  Ch.  534. 

(«)  See   per  Lord  Redeadale,  in 
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purpose  is  by  mistake  so  framed  as  not  to  express  the  real 
intention  which  it  ought  to  have  expressed,  it  is  possible 
in  many  cases  to  correct  bhe  mistake  by  means  of  a  juris- 
diction formerly  peculiar  to  courts  of  equity,  and  still 
reserved,  as  a  matter  of  procedure,  to  the  Chancery 
Division. 

Courts  of  equity  "  assume  a  jurisdiction  to  reform  in- 
struments which,  either  by  the   fraud  or  mistake  of  the 
drawer,  sidmit  of  a  construction  inconsistent  with  the  true 
agreement  of  the  parties.     And  of  necessity,  in  the  exercise 
of  this  jurisdiction,  a  court  of  equity  receives  evidence  of 
the  true  agreement  in  contradiction  of  the  written  instru- 
ment." Relief  will  not  be  refused  though  the  party  seeking 
relief  himself  drew  the  instrument ;  for  "  every  party  who 
comes  to  be  relieved  against  an  agreement  which  he  has 
signed,  by  whomsoever  drawn,  comes  to  be  relieved  against 
his  own  mistake  "  (u).     The  jurisdiction  is  a  substantive 
and  independent  one,  so  that  it  does  not  matter  whether 
the  party  seeking  relief  would  or  would  not  be  able  to  get 
the  benefit  of  the  true  intention  of  the  contract  by  any 
other  form  of  remedy  (y).     It  would  be  neither  practicable 
nor  desirable  to  discuss  minutely  the  very  numerous  cases 
in  which  this  jurisdiction  has  been  exemplified.     The  most 
important  thing  to  be  known  about  a  discretionary  power 
of  this  kind  is  whether  there  is  any  settled  rule  by  which 
its  exercise  is  limited.     In  this  case  there  are   ample 
authorities  to  show  that  there  is  such  a  rule,  and  f-ey 
expound  it  so  fully  that  there  is  very  little  left  to  be  added 
by  way  of  comment. 

The  manner  in  wl  ich  the  Court  proceeds  is  put  in  a  Principlea 
very  cVar  light  by  the  opening  of  Lord  Romilly's  judg-  couTtsof 
ment  in  the  case  of  Murray  v.  Parker  {x) : —  equity  will 

"In matters  of  miatake,  the  Court  undoubtedly  has  jurisdiotion,  and 
though  this  jurisdiction  b  to  be  exerciaed  with  great  caution  and  care, 


(«)  BaJl  V.  Stmit  (182S)  1  Sim.  & 

St  210,  219. 
(r)  Drniffy.  Lord  Parker  (1868)  fi 


Eq.  131,37L.  J.  Ch.  241. 
(x)  (1854)  19  Beav.  805,  308. 
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rectify  in-  still  it  ia  to  be  exercised  in  all  cases  wLere  a  deed,  as  executed,  is  not 
Btruments.  according  to  the  real  agretmtnt  between  the  patties.  In  all  cases  the 
real  agreement  must  be  established  by  evidence,  whether  parol  or  written  • 
if  there  be  a  previous  agreement  in  writing  which  is  unambiguoup  the 
deed  will  be  reformed  accordingly  ;  if  ambiguous  parol  evidence  may  be 
used  to  express  it,  in  the  same  manner  as  in  other  cases  where  parol 
evidence  is  admitted  to  explain  ambiguities  in  a  written  instrument." 


Previous 
agreement 
in  writing 
nut  al- 
lowed to 
be  varied. 


Oral  evi- 
dence of 
the  real 
agreement 
admissible 
in  the 
absence  of 
any  other 
if  not  con- 
tradicted. 


In  the  case  of  "  a  previous  agreement  in  writing  which 
is  unambiguous  "  the  Court  cannot  admit  parol  evidence 
to  rectify  the  final  instrument  executed  in  accordance  with 
such  agreement  any  more  than  it  could  allow  the  party  to 
maintain  a  suit,  while  the  agreement  was  yet  executory 
first  to  rectify  the  agreement  by  parol  evidence  and  then 
execute  it  as  rectified — which,  as  we  have  seen,  it  will  not 
do.  For  this  would  be  to  "reform  [the  instrument]  by 
that  evidence,  which  if  [the  instrument]  rested  in  fieri 
would  be  inadmissible  to  aid  in  carrying  it  into  execu- 
tion "(2/). 

This  language,  it  will  be  seen,  is  not  in  terms  confined 
to  cases  within  the  Statute  of  Frauds.  But  it  might 
perhaps  well  be  argued,  should  the  occasion  for  it  ever 
arise,  that  no  other  cases  were  in  fact  contemplated  by 
Lord  St.  Leonards  in  giving  the  judgment  now  cited. 

If  there  be  no  previous  agreement  in  writing,  the 
modem  rule  is  that  a  deed  may  be  rectified  on  oral  evi- 
dence of  what  was  the  real  intention  of  the  parties  at  the 
time,  if  clear  and  uncontradicted. 

But  if  the  alleged  mistake  is  positively  denied  by  any 
party  to  the  instrument,  parol  evidence  alone  is  inadmissible 
to  prove  it.  The  rule  is  contained  in  two  judgments  given 
by  Lord  St,  Leonards  in  the  Irish  Court  of  Chancery. 

He  said  in  Alexander-  v.  Croahie  (0) : — 


"  In  all  the  casef,  perhaps,  in  which  the  Court  has  reformed  a  settle- 
ment, there  has  been  something  beyond  the  parol  evidence,  such  for 


iy)  Per  Lord  St.  Leonards,  Baviea 
V.  Fitton  (1842)  2  Dr.  &  War.  225, 
233. 


(z)  (1835)  LI.  &  O.  temp.  Sugden, 
146,  150.  Cp.  Danes  v.  Fitton 
(1842)  2  Dr.  &  War.  233. 
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iDstonce  as  the  instructioDB  for  preparing  the  conveyance  or  a  note  by 
the  attorney,  and  the  mistake  properly  acconnted  for  ;  but  the  Coart 
wonld,  I  think,  act  where  the  miatake  is  clearly  establiehed  by  parol 
evidence,  even  though  there  is  nothing  in  writing  to  which  the  parol 
evidence  may  attach." 

What  is  here  meant  by  "  clearly  established  "  is  shown 
by  his  later  statement  in  Mortimer  v.  Shortall  (a) :  "  There 
is  no  objection  to  correct  a  deed  by  parol  evidence,  when 
you  have  anything  beyond  the  parol  evidence  to  go  by. 
But  where  there  is  nothing  but  the  recollection  of  witnesses, 
and  the  defendant  by  his  answer  denies  the  case  set  up  by 
the  plaintiff,  the  plaintiff  appears  to  be  without  a  remedy. 
Here  I  am  not  acting  upon  parol  evidence  alone ;  the 
documents  in  the  cause,  and  the  subsequent  transactions, 
corroborate  the  parol  evidence,  and  leave  no  doubt  in  my 
mind  as  to  a  mistake  having  been  made." 

Again,  it  was  said  in  a  case  on  the  equity  side  of  the 
Court  of  Exchequer,  where  the  whole  subject  was  consider- 
ably discussed : 

"  It  seems  that  the  Court  ought  not  in  any  case,  where  the  mistake  is 
dciiied  or  not  admitted  by  the  answer,  to  admit  parol  evidence,  and  upon 
that  evidence  to  reform  an  executory  agreement "  (b). 

On  the  other  hand,  when  the  mistake  is  admitted,  or  not 
positively  denied,  written  instruments  have  repeatedly  been 
reformed  on  parol  evidence  alone  (c). 

Thus  far  as  to  the  nature  of  the  evidence  required;  next  What 
let  us  see  what  it  must  prove.     It  is  indispensable  that  the  proved : 


(a)  (1842)  2  Dr.  &  War.  363,  374. 

(6)  Per  Alderson  B.  Atty.-Oenl. 
V.  Sitwtll  (1836)  1  Y.  &  C.  Ex.  569, 
683.  OlUy  V.  Fisher  (1886)  34  Ch. 
D.  367,  aeems  to  put  this  rule 
wholly  on  the  Statute  of  Frauds, 

(c)  Tovmshend  v.  Stangroom  (1801 ) 
6  Ves.  328,  834  ;  Ball  v.  Storie 
(1823)  1  Sim.  &  St.  210  ;  Druiff\, 
lord  Parlier  (1868)  6  Eq.    131,  37 


L.  J.  Ch.  141 ;  Ex  parte  National 
Provincial  Bank  of  England  (187C) 
4  Ch.  D.  241,  46  L.  J.  Bk.  11 ; 
Wdmanv.  Welman  (1880)  15  Ch. 
D.  670,  49  L.  J.  Ch.  736,  where  a 
power  of  revocation  appearing  in 
the  first  draft  had  been  struck  out 
in  the  instrument  as  it  finally  stood, 
and  there  was  nothing  to  show  how 
this  had  happened. 
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evidence  should  amount  to  "  proof  of  a  mistake  common 
to  all  the  parties  "  (d),  i.e.  a  common  intention  different 
from  the  expressed  intention  and  a  common  mistaken  sup. 
position  that  it  is  rightly  expressed  :  it  matters  not,  as  we 
have  seen,  by  whom  the  actual  oversight  or  error  is  made 
which  causes  the  expression  to  be  wrong.  The  leading 
principle  of  equity  on  the  head  of  rectification, — that 
there  must  be  clear  proof  of  a  real  agreement  on  both 
parties  different  from  the  expressed  agreement,  and  that  a 
diflferent  intention  or  mistake  of  one  party  alone  is  no 
ground  to  vary  the  agreement  expressed  in  writing,— was 
distinctly  laid  down  by  Lord  Hardwicke  as  long  ago  as 
1749  (e). 

The  same  thing  was  very  explicitly  asserted  in  Fcnvler 
V.  Fowler  (f) : 

"The  power  which  the  Court  possesBes  of  reforming  written  agree- 
ments where  there  has  been  an  omission  or  insertion  of  stiptdations 
contrary  to  the  intention  of  the  parties  and  under  a  mutual  mistake  is 
one  which  has  been  frequently  and  most  usefully  exercised.  But  it  ia 
also  one  which  should  be  need  with  extreme  care  and  caution.  To 
substitute  a  new  agreement  for  one  which  the  parties  have  deliberately 
subscribed  ought  only  to  be  permitted  upon  evidence  of  a  different 
intention  of  the  dearest  and  most  satisfactory  description.  It  is  clear 
that  a  person  who  seeks  to  rectify  a  deed  upon  the  ground  of  mistake 
must  be  required  to  establish,  in  the  clearest  and  most  satisfactory 
manner,  that  the  alleged  intention  to  which  he  desires  it  to  be  made  con- 
formable continued  concurrently  in  the  minds  of  all  parties  down  to  the 
time  of  its  execution,  and  also  must  be  able  to  show  exactly  and  precisely 
the  form  to  which  the  deed  ought  to  be  brought.  For  there  is  a  material 
difference  between  setting  aeide  an  instrument  and  rectifying  it  on  the 
ground  of  a  mistake.  In  the  latter  case  you  can  only  act  upon  the 
mutual  and  concurrent  intention  of  all  parties  for  whom  the  Court  is 
virtually  making  a  new  written  agreement "  {g). 


Proof  of 
one 

Earty's 
itention 


So  it  has  been  laid  down  by  the  American  Supreme 
Court  that  equity  may  compel  parties  to  perform  their 
agreement,  but  has  no  power  to  make  agreements  for 


{d)  Per  Lord  Bomilly  M.  R 
BenUey  v.  Mackay  (1869)  31  Beav. 
at  p.  151. 

{e)  Henkle  v.  Royal  Exch.  Atsce. 


Co.  1  Ves.  Sr.  318. 
(/)(1859)4De6.  &J.250,264. 
(fir)  Pp.  264-6. 
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parties,  and  then  compel  them  to  execute  the  same  (h)  ;  to  will  not 
the  same  effect  in  Rooke  v.  Lord  Kensington  (i)  by  Lord  ° 
Hatherley  when  V.-C. ;  and  mere  recently  by  James,  L.  J. 
when  V.-C.  in  MavJcervzie  v.  Coulson  (k).  On  this  principle, 
as  we  have  already  seen,  the  jurisdiction  to  rectify  instru- 
ments does  not  extend  beyond  particular  expressions.  The 
Court  cannot  alter  that  form  of  instrument  which  the 
parties  have  deliberately  chosen  (h). 

The  Court  therefore  cannot  act  on  proof  of  what  was 
intended  by  one  party  only  (l).  And  when  an  instrument 
contains  a  variety  of  provisions,  and  some  of  the  clauses 
may  have  been  passed  over  without  attention,  "  the  single 
fact  of  their  being  no  discussion  on  a  particular  point  will 
not  justify  the  Court  in  saying  that  a  mistake  committed 
on  one  side  nmst  be  taken  to  be  mutual"  (m).  The  Court 
will  not  rectify  an  instrument  when  the  result  of  doing  so 
would  be  to  affect  interests  already  acquired  by  third 
parties  on  the  faith  of  the  instrument  as  it  stood  (n). 

Without  derogation  from  the  above  general  rules,  a 
contract  of  insurance  is  liberally  construed  for  the  purpose 
of  reforming  the  policy  founded  upon  it  in  accordance  with 
the  true  intention  (o). 

There  exists  a  rare  class  of  cases  (we  know  of  only  two  Possible 
complete  instances  at  present,  and  none  in  a  Court  of^*|^^'°"j 


Appeal)  in  which  the  rule  that  a  common  mistake  must  be  P*rty  acts 
shown  may  admit  of  modification.  This  is  where  one  agent 
party  acts  as  another's  agent  in  preparing  an  instrument 
which  concerns  them  both — (in  both  the  particular  cases 
referred  to  an  intended  husband  had  the  marriage  settle- 
ment prepared  in  great  haste  and  without  any  advice  being 
taken  on  the  wife's  part) — and  that  other  gives  no  definite 


{h)  Hunt  V.  Rousmaniere'$  Adm. 
(1828)  1  Peters,  1,  14. 

(t)  (1856)  2  K.  &  J.  753,  764,  26 
L.  J.  Ch.  795. 

(k)  (1869)  8  Eq.  368,  375. 

(l)HUUv.  Rowland  (li5d)  4  D. 
M.  G.  430,  436. 

P. 


(m)  Thompgon  v.  Whitmore  (1860) 
IJ.  A;  H.  268,  276. 

(n)  Blaekie  v.  Clark  (1852)  15 
Beav.  595. 

(o)  Equitable  Insurance  Company 
V.  Ifearne  (1874)  20  Wa'lace  (Sup. 
Ct.  U.  S.)  494. 

K   K 


mmnfrnm 


m» 


498 


MISTAKE. 


instructions,  but  relies  on  the  good  faith  and  competence 
of  the  acting  party  to  carry  out  the  true  intention.  Here 
.the  acting  party  takes  on  himself  the  duty  of  framing  a 
proper  instrument — such  an  instrument,  in  fact,  as  would 
be  sanctioned  by  the  Court  if  the  Court  had  to  execute 
the  agreement.  And  the  instrument  actually  prepared, 
and  executed  by  the  other  party  on  the  assumption  that  it 
is  properly  framed,  may  be  corrected  accordingly  (p). 

But  cases  of  this  kind  would  perhaps  be  better  put  on 
the  ground  that  the  acting  party  is  estopped  by  his  con- 
duct, having  taken  on  himself  a  fiduciary  relation  and 
duty,  from  denying  that  the  intention  of  the  other  party 
was  in  fact  the  common  intention  of  both.  Compare  p.  476 
above. 

The  most  frequent  application   of  the  jurisdiction  of 
equity  to  rectify  instruments  is  in  the  case  of  marriage 
,.       and  other  family  settlements  (q),  when  there  is  a  discre- 
te previous  pance  between  the  preliminary  memorandum  or  articles 
*^*'^®''      and  the  settlement  as  finally  executed.     As  to  marriage 
settlements,  the  distinction  was  formerly  held  that  if  both 
the  articles  and  the  settlement  were  ante-nuptial,  the 
settlement  should  be  taken  in  case  of  variance  as  a  new 
agreement  superseding  the  articles,  unless  expressly  men- 
tioned to  be  made  in  pursuance  of  the  articles ;  but  that 
a  post-nuptial  settlement  would  always  be  reformed  in 
accordance  with  ante-nuptial  articles.    The  modem  doc- 
trine of  the  Court  has  modified  this  as  follows,  so  far  as 
regards  settlements  executed  after  preliminary  articles  but 
before  the  marriage : 
Special  1.  When  the  settlement  purports  to  be  in  pursuance  of 

thia.  articles  previously  entered  into,  and  there  is  any  variance, 


Beforma- 
tion  of 
Bettle< 
ments 


(j»)  Clark  V.  Girdwood  (1877)  7 
Ch.  Div.  9,  47  L.  J.  Ch.  116,  on  the 
authority  of  Corky  v.  Lord  Stafford 
(1857)  1  De  G.  &  J.  238,  where 
however  there  was  no  rectification: 
a  later  and  very  similar  case  is 
Lovesy  v.  Smith  (1880)  15  Ch.  D. 


655,  49  L.  J.  Ch.  809.  The  Court 
of  Appeal  does  not  seem  likely  to 
extend  this  jurisdiction.  See  Tuder 
v.  Bennett  (1887)  38  Ch.  Div.  1,  57 
L.  J.  Ch.  507. 

(q)  See  further  on  this  subject 
Dav.  Conv.  3,  pt.  1.  Appx.  No.  3. 
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the  variance    will    be    presumed    to    have  arisen   from 
mistake. 

2.  When  the  settlement  does  not  refer  to  the  articles,  it 
will  not  be  presumed,  but  it  may  be  proved,  that  the  settle- 
ment was  meant  to  be  in  conformity  with  the  articles,  and 
that  any  variance  arose  from  a  mistake. 

In  the  first  case  the  Court  will  act  on  the  presumption, 
in  the  second  on  clear  and  satisfactory  evidence  of  the 
mistake  (r). 

A  settlement  may  be  rectified  even  against  previous  ■ 
articles  on  the  settlor's  uncontradicted   evidence   of  de- 
parture from  the  real  intention,  if  no  further  evidence  can 
be  obtained  (s). 

The  fact  that  a  provision  inserted  in  a  settlement  {e.g. 
restraint  on  anticipation  of  the  income  of  the  wife's  pro- 
perty) is  in  itself  usual  and  is  generally  considered  proper, 
is  not  a  ground  for  the  Court  refusing  to  strike  it  out  when 
its  insertion  is  shown  to  have  been  contrary  to  the  desire 
of  the  parties  and  to  the  instructions  given  by  them  {t). 
There  is  however  a  general  presumption,  in  the  absence  of 
distinct  or  complete  evidence  of  actual  intention,  that  the 
parties  intend  a  settlement  to  contain  dispositions  and 
provisions  of  the  kind  usual  under  the  circumstances  (u). 

It  is  not  necessary  that  a  person  claiming  to  have  a  At  whose 
settlement  rectified  should  be  or  represent  a  party  to  the  fiction 
original  contract,  or  be  within  the  consideration  of  it  (v).  ™*y  ^ 
But  a  deed  which  is  wholly  voluntary  in  its  inception 
cannot  be  reformed  if  the  grantor  contests  it,  but  must 


(r)  BM  V.  Hutchinson  (1855)  5 
p.  M.  G.  568,  5«7,  568.  In  reform- 
ing  a  Settlement  the  intent  rather 
'.ban  the  literal  words  of  the  articles 
will  be  followed :  for  a  late  instance 
see  Cogan  v.  Duffidd  (1876)  2  Ch. 
Div.  44,  45  L.  J.  Ch.  307.  As  to 
the  general  principles  on  which 
coarts  of  equity  construe  instru- 
ments creating  executory  trusts,  see 
SachUle-Weat  v.    VitcourU  Holmes- 


dale  (1870)  L.  R.  4  H.  L.  543,  555, 
565,  39  L.  J.  Ch.  505. 

(a)  Smith  V.  Hiffe  (1875)  20  Eq. 
666,  44  L.  J.  Ch.  765 }  Haidey  v. 
Pearson  (1879)  13  Ch.  D.  546. 

(t)  Torre  v.  Toi-re  (1853)  1  Sm.  & 
G.  518. 

(u)  See  p.  481,  above. 

{v)  Thompson  v.  Whitmore  (1860) 
IJ.  4  H,  268,  278. 
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stand  or  fall  in  its  original  condition  without  alteration  (x); 
the  reason  of  this  has  been  explained  to  be  that  an  agree- 
ment between  parties  for  the  due  execution  of  a  vohintary 
deed  is  not  a  contract  which  the  Court  can  interfere  to 
enforce  (y). 

But  the  Court  has  power  to  set  aside  a  voluntary  deed 
in  part  only  at  the  suit  of  the  grantor  if  he  is  content  that 
the  rest  should  stand  (z). 

Reotifica-  An  agreement  will  not  be  cancelled  at  the  suit  of  one 
alternative  party  when  he  has  rejected  a  proper  offer  to  rectify  it.  It 
^j2*2'  was  agreed  between  A.  and  B.  that  A.  should  give  B.  the 
exclusive  right  of  using  a  patent  in  certain  districts :  a 
document  was  executed  which  was  only  a  licence  from  A. 
to  B.  Some  time  afterwards  B.  complained  that  this  did 
not  carry  out  the  intention,  and  A,  admitting  it,  offered  a 
rectification.  B.  refused  this  and  sued  for  cancellation. 
Held  that  the  relief  prayed  for  could  not  be  granted  (a). 

In  certain  cases  already  mentioned  for  another  pur- 
pose (b)  the  plaintiff  sought  to  reform  an  instrument, 
and  satisfied  tho  Court  that  it  did  not  represent  what  was 
his  own  intention  at  the  time  of  execution,  but  failed  to 
establish  that  the  other  party's  intention  was  the  same ; 
and  the  Court  gave  the  defendant  his  choice  of  "  having 
the  whole  contract  annulled,  or  else  of  taking  it  in  the 
form  which  the  plaintiff  intended"  (c).  The  anomalous 
character  of  these  cases  has  already  been  pointed  out. 
Disentail-  The  Court  is  not  prevented  by  the  Fines  and  Recoveries 
ing  deeda.  ^^^^  ^^  ^q^  ^tj^  ^^.^^  exercising  its  ordinary  jurisdiction  to 

rectify  the  resettling  part  of  a  disentailing  assurance  (f^). 


(x)  Broun  v.  Kennedy  (1863)  33 
Beav.  at  p.  147. 

<y)  Litter  V.  Hodgton  (1867)  4Eq. 
at  p.  84. 

(z)  Turner  v.  CoUing  (1871)  7  Cb. 
329,  342,  41  L.  J.  Ch.  658 ;  and  see 
per  Turner  L.J.  Benttey  v.  Mackay 
(1869)4D.  F.  J.  286. 

(a)  Laver  v.  Dennett  (1883)   109 


U.  S.  90. 

(b)  Supra,  pp.  468,  459. 

(c)  Harris  v.  PeppereU  (1867)  5 
Eq.  1,  5;  Garrard  v.  FranJcel  (1862) 

30  Beav.  446,  31  L.  J.  Cb.  604; 
Bloomer  v.  Spittle  {1S72)  13  Eq.  427, 
41  L.  J.  Ch.  369. 

(d)  HaU- Dare  V.  Hall- Dare  (mf>) 

31  Ch.  Div.  251. 
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An  agreement  cannot  be   rectified  after  it  has  been  Agree- 
adjudicated  upon  by  a  competent  Court  and  performed  ^eonted 
under  the  direction  of  that  Court  (e).  by  Court. 

It  is  sometimes  said,  but  inexactly,  that  in  certain  cases  Mistake  in 
wills  may  be  rectified  on  the  ground  of  mistake  (/). 

Actions  for  the  rectification  of  instruments  must  be  Minor 
assigned  to  the  Chancery  Division ;  but  where  a  statement  S^^^^^. 
of  defence  to  an  action  brought  in  another  Division  ia 
accompanied  by  a  counterclaim  for  rectification,  this  is  not 
a  sufficient  reason  for  transferring  the  action  (g). 

When  a  conveyance  is  rectified  the  order  of  the  Court 
is  sufficient  without  a  new  deed.  A  copy  of  the  order  is 
indorsed  on  the  deed  which  is  to  be  rectified  (h). 


(e)  Caird  v.  Moss  (1886)  33  Ch. 
Div.  22.  65  L.  J.  Ch.  854. 

(/)  On  this  point  see  the  Appen- 
dix,  Note  I. 


(g)  Storey  v.  Waddle  (1879)  4  Q. 
B.  Div.  289. 

{h)  White  V.  White  (1872)  16  Eq. 
247,  42  L.  J.  Ch.  288. 
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CHAPTER   X. 
Misrepresentation  and  Fraud. 


Part  1. — Generally. 

The  consent  of  one  party  to  a  contract  may  be  caused  by 
a  misrepresentation  made  by  the  other  of  some  matter, 
such  that,  if  he  had  known  the  truth  concerning  it,  he 
would  not  have  entered  into  the  contract.  Putting  off  for 
a  while  the  closer  definition  of  the  term,  we  see  at  once 
that  there  is  a  broad  distinction  between  fraudulent  and 
innocent  misrepresentation.  A  statement  may  be  made 
with  knowledge  of  its  falsehood  and  intent  to  mislead  the 
other  party,  or  with  reckless  ignorance  as  to  its  truth  or 
falsehood.  According  to  the  recent  judgment  of  the  Court 
of  Appeal  (a),  the  blame  of  reckless  ignorance  is  not  to  be 
mitigated,  nor  its  consequences  escaped,  by  the  allegation 
of  credulity.  A  man's  averment  of  his  own  personal  belief 
cannot  excuse  him  for  stating  as  truth  for  the  guidance  of 
his  fellow-citizens,  in  furtherance  of  some  interest  of  his  own, 
that  which  he  had  no  reasonable  cause  to  believe.  In  any  of 
these  cases  the  making  of  such  a  statement  is  morally  ^vrong 
and  also  wrongful  in  a  legal  sense,  and  the  conduct  of  the 
party  making  it  is  called  Fraud  or  Deceit,  and  may  be  a 
substantive  wrong  giving  rise  to  a  claim  for  redress  in 


(a)  Peek  v.  Derry  (1887)  37  Ch. 
Div.  541,  57  L.  J,  Ch.  347.  Cp. 
Southern  Development  Co.  v.  Silva 
(1888)  125  U.  S.  247,  250.  Since  this 
was  printed,  the  House  of  Lords 
(July  1,  1889)  has  reversed  the  de- 


cision of  the  0.  A.  in  PeeJc  v.  Derry. 
This  cannot,  in  any  view,  have  any 
direct  bearing  on  the  right  of  re- 
scinding a  contract.  See  further  at 
end  of  this  chapter,  p.  541. 
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damages,  independent  of  any  contract.    The  present  writer 
has  endeavoured  to  discuss  this  aspect  of  it  elsewhere  (6). 

On  the  other  hand  a  man  is  generally  safe,  for  the  Innocent 
purpose  now  being  considered,  in  stating  as  true  that 
which  he  believes  on  reasonable  grounds  to  be  true.  Still 
more  is  he  safe  in  giving  his  opinion,  as  an  opinion,  for 
what  it  may  be  worth.  If  he  communicates  at  the  same 
time  the  grounds  on  which  he  formed  his  opinion,  or 
reasonable  means  of  access  to  those  grounds,  he  has  done 
all  that  an  honest  man  can  do. 

Whenever  consent  to  a  contract  is  obtained  by  deceit.  Deceit  in 
the  contract  is  voidable  at  the  option  of  the  party  deceived,  contract. 
subject  to  the  conditions  to  be  presently  mentioned.  The 
other  party  cannot  take  advantage  of  his  own  wrong.  We 
shall  see  that  the  working  of  this  rule  involves  careful 
definition  and  distinction ;  but  the  substance  of  the  law 
now  rests  on  broad  and  simple  grounds  which  may  perhaps 
be  yet  further  simplified.  As  matter  of  history,  courts  of 
common  law  and  of  equity  have  approached  the  subject, 
until  quite  lately,  by  different  methods  and  with  different 
habits  of  thought  and  language  :  and  thus  the  terminology 
has  been  affected  by  complication  and  confusion  arising 
from  more  than  one  source.  But  our  modem  law  seems  to 
be  arriving  at  the  principle  that  a  man  who  makes 
positive  statements  to  the  intent  that  others  should  act 
upon  them  undertakes  a  burden  of  the  same  kind  as  all 
men  who  do  voluntary  acts  attended  with  risk  to  others. 
He  does  not  bind  himself  to  be  infallible,  but  he  is  bound 
to  take  care  that  he  has  reasonable  ground  for  material 
statements  which  he  issues  as  statements  of  fact  and 
intending  others  to  act  upon  them  (c).  He  need  not  make 
an  unqualified  statement,  but  if  he  does  make  it  he  is 
answerable  to  this  extent. 

The  combination  of  this  principle  with  the  still  wider  Construe- 
principle  of  responsibility  for  the  acts   and  defaults  of  **g®j  j^^^^^j 


(b)  In  "The  Law  of  Torts,"  Ch. 

viil 


(c)  Cotton  L.  J.   37  Ch.  Div.  568, 
cp.  Sir  James  Hannen  at  p  .578. 
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agents  in  the  course  of  their  employment  gives  rise  to 
difficult  questions,  and  in  soire  cases  to  consequences  of 
apparent  hardship.  A  man  v  o  had  no  fraudulent  inten- 
tion, or  who  has  not  even  been  personally  negligent,  may 
be  liable  as  for  fraud.  The  ground  of  liability  in  such 
cases  is  shortly  described  as  "constructive  fraud,"  or 
perhaps  less  aptly  "  legal  fraud  "  (d).  The  word  "  con- 
structive" negatives  actual  fraud,  but  affirms  that  the 
actual  conditions  will  have  similar  consequences.  "  Con- 
structive possession  "  signifies,  in  the  same  way,  that  an 
owner  out  of  possession  has  certain  advantages  originally 
given  only  to  possessors ;  "  constructive  delivery "  is  a, 
change  of  legal  possession  without  change  of  physical 
custody ;  and  we  speak  of  "  constructive  notice "  where 
the  existence  of  means  of  knowledge  dispenses  with  the 
proof  of  actual  knowledge. 

Further,  it  seems  harsh  even  in  terms  of  art,  and  in 
speaking  of  causes  which  have  the  same  legal  consequences, 
not  to  distinguish  between  wilful  dishonesty  and  culpable 
but  not  consciously  dishonest  negligence.  "  The  word 
Fraud  is  in  common  parlance  reserved  for  actions  of  great 
turpitude,  but  the  law  applies  it  to  lesser  breaches  of 
moral  duty";  hence  "legal  fraud"  has  been  thought 
appropriate  to  signify  "that  degree  of  moral  culpability 
in  the  statement  of  untruth  to  induce  another  to  alter  his 
position,  to  which  the  law  attaches  responsibility  "  (e).  It 
may  be  suggested  that  the  one  word  Deceit  is  ca})able  of 
taking  the  place  of  "  legal  fraud."  It  is  a  milder  term 
than  Fraud  ;  one  cannot  defraud  one's  neighbour  otherwise 
than  wilfully,  but  one  may  deceive  by  carelessness  or  in- 
advertence. Thus  in  a  case  of  wilful  deception  we  should 
say  there  was  both  Deceit  and  Frnud ;  in  a  case  of  mis- 
leading by  want  of  reasonable  care  we  should  say  there  was 


(d)  Compare  the  remarks  o!  Cot- 
ton L..J.  and  Sir  Jamea  Hannen, 
37  Ch.  Div.  at  pj).  567,  .'582,  with 
Lord  Biamwcll'i^  total   repudiation 


of  the  tcnn  in  Weir  v.  Bell  (1878)  3 
Ex.  Div.  at  p.  243.  47  L.  J.  Ex. 
704. 
(c)  Sir  James  Haimcn,  /.  c. 
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Deceit  short  of  Fraud ;  and  we  should  speak  of  "constructive" 
or  "legal"  Fraud  or  Deceit  only  where  a  party  is  made  liable, 
without  being  personally  to  blame,  through  the  fraud  or  deceit 
of  some  one  for  whose  acts  and  defaults  he  is  answerable  (/). 

It  must  also  be  remembered  that  for  a  long  time  equity  Former 
judges  and  text  writers  thought  it  necessary  or  prudent  qM^^c^ 
tor  the  support  of  a  beneficial  jurisdiction  to  employ  the  language. 
temi  Fraud  as  nomen  gener'alissimum  (g).  "  Constructive 
fraud  "  was  made  to  include  almost  every  class  of  cases  in 
which  any  transaction  is  disallowed,  not  only  on  grounds 
of  fair  dealing  between  the  parties,  but  on  grounds  of 
public  policy  (h).  This  lax  and  ambiguous  usage  of  the 
word  was  confusing  in  the  books  and  not  free  from  con- 
fusion in  practice.  Plaintiffs  were  too  apt  to  make  un- 
founded charges  of  franu  in  fact,  while  a  defendant  who 
could  and  did  indignantly  repel  such  charges  might  some- 
times divert  attention  from  the  real  measure  of  his  duties. 
Cases  in  which  there  waa  actual  fraud  or  culpable  care- 
lessness of  truth  were  not  sufficiently  distinguished  from 
cases  in  which  there  was  only  a  failure  to  fulfil  a  special 
duty.  But  it  seems  needless  at  this  day  to  pursue  au 
obsolete  verbal  controversy. 

Innocent  representations  are  not  necessarily  harmless  to  Eatoyyui. 
the  person  making  them.  They  may  give  rise  to  liability, 
or,  as  it  is  more  exact  to  say,  representations  may  give 
rise  to  liability  without  any  need  for  determining  whether 
they  are  innocent  or  otherwise,  in  various  ways.  A  state- 
ment made  on  quite  reasonable  grounds  may  nevertheless 
be  defamatory  and  actionable  ;  but  this  is  remote  from  our 
subject.  The  rule  of  estoppel  comes  nearer  to  it.  "Where 
one  by  his  words  or  conduct  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 


l! 


i 


'i 


(/*)  Cj).  Mr.  Bigelow'8  remarks  in 
L.  Q,  R.  V.  143. 
(7)  James  L.J.  8  Ch.  nt  p.  I'il 


(h)  See   Story's   Eii.  Jurisp.   ch. 
vii. 
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against  the  latter  a  different  state  of  things  as  existing  at 
the  name  time"  (i).  And  "whatever  a  man's  real  intention 
may  be,"  he  is  deemed  to  act  wilfully  "if  he  so  conducts  him- 
Helf  that  a  reasonable  man  would  take  the  representation  to 
be  true,  and  bt^lieve  that  it  was  mocint  that  he  should  act 
upon  it  "  (j).  The  rule  is  not  a  rule  of  substantive  law,  in 
the  sense  that  it  does  not  declare  any  immediate  right  or 
claim.  It  is  a  rule  of  evidence,  but  capable  of  having  the 
gravest  effects  on  the  substantive  rights  of  |>arties. 

Again,  tKo  existence  of  a  cert^vin  stat\^  of  facts,  or  the 
uth  i>f  a  vvrt-ain  assertion,  n\«^y  be  made  a  v\>ndiHon  or 
Lerm  of  a  contract,  aj^>art  from  any  qiiostion  of  good  faith, 
so  that  if  the  fact  bo  otherwise  the  proposed  contract  may 
never  beoi^me  binding,  or  else  there  may  be  a  non-perform- 
ance or  breach  of  the  contract,  with  the  usual  conso(|uences. 
Such  conditions  or  terms  are  in  some  important  kinds  of 
contracts  implied  by  special  rules  of  law. 
Overlap-         It  will  be  observed  that  these  possible  qualities  of  a  reprc- 
distliict      sentation  are  not  mutually  exc'usive.     One  and  the  same 
grounds  of  statement  may  well  be  a  deceit  and  a  breach  of  contract 

and  capable  of  operating  by  estoppel  (/i-). 
The  During  a  certain  time   some  judges  in  the   Court  of 

doctrine  of  Chancery  seem  to  have  thought  that  under  certain  coiuli- 
"  making  ^^Qj^g  ^  representation  which  is  not  operative  as  part  of  a 
tations  contract,  or  by  way  of  estoppel,  or  as  amounting  to  an 
actionable  wrong,  may  still  be  binding  on  the  person 
making  it.  But,  when  these  three  effects  are  duly  con- 
sidered, it  appears  that  there  is  no  other  way  in  which  it 
can  be  binding. 

To  say  that  a  man  is  answerable  fur  the  truth  of  his 
statement  is  to  say  that  it  is  his  legal  duty  to  sec  that  it 
is  borne  out  or  to  make  compensation  for  its  not  being 


good. 


(t)  Pickard  v.  Scars  (1?37)  6  A.  & 
E.  469,  Finch  Sel.  Ca.  f)fi2. 

0")  Freeman  v.  Cmke  (1848)  2  Ex. 
654,  Finch.  Hoi.  Ca.  555.  See 
further  Bigelciw  on  EHt<)p|i(l,  4th 
ed.  1886,  ch,  xviii. 


(it:)  See  per  Lord  Blackl>um  in 
Brownlic  v.  C'amphcll  (1880)  5  Ap)!. 
Ca.  925,  953.  A  hint  of  this  m-f 
already  given  by  .'arke  B.  in  Pm- 
7)1  an  V.  C'ooLe,  siipro  see  the  end  oi 
the  judgment. 
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borne  out.  We  need  not  dwell  on  cases  of  deceit,  or  of 
estoppel  independent  of  contract.  Then,  if  the  statement 
is  of  a  fact,  and  made  as  an  inducement  to  another  person 
to  enter  into  a  contract,  the  substance  of  the  duty  can 
onh  be  that  the  person  making  the  statement  undertakes 
that  it  is  true.  In  that  case  must  not  his  undertaking  be 
a  contract  or  a  term  in  the  contract  ?  For  if  not,  why 
should  it  bind  him  ?  It  might  peradventure  work  an 
estoppel  also,  b\it  fo\-  all  practical  intents  the  estoppel  is 
\\\»'Vg»'d  in  th«\  r.owtv^W't. 

If,  on  i\\v  othor  hanti,  IIk!  Htiitcmont  is  of  something  to  Represen- 
bo  performed  in  i\\v  future,  it  must  be  a  declaration  of  the  the  future 
mrtv's  intention  unless  it  is  a  mere  expression  of  opinion,  operates  us 

',,  rii-  1  •     promiae  if 

But  a  deolanitlon  ot  liiu'iillon  made  to  another  person  mat  all. 
order  to  be  acted  on  by  that  person  is  a  promise  or  nothing. 
And  if  the  promise  is  bin(|l|(y,  MiM  oliljgation  laid  upon  its 
utterer  is  an  obligation  by  way  of  mmil'hMi  ond  noMiing 
else:  promises  de  futuro,  if  hinding  at  all,  nujBt  bo  binding 
as  contracts  {I).  Tll^fP  is  no  middle  term  possible.  A 
statement  of  opinion  or  expectation  creates,  as  such,  PQ 
duty.  If  capable  of  creating  any  duty,  it  is  a  promise. 
If  the  promise  is  enforceable,  it  is  a  contract,  I'he  de- 
scription of  promise  or  contract  in  o  n(l////////|/s  //////  //ipxftofc 
mainier  will  not  create  a  new  head  of  law  (?/(), 

The  difficulties  of  tb»!  H'lbJMft  have  been  fviiised  h^  the 
slowness,  amounting  to  rehictance,  with  which  coipiiioti 
law  judges  allowed  thai  fijiything  short  of  wi|fiil  and 
downright  falsehood  iinihl  he  treated  as  deceit  by  a  court 
of  justice.  Eipiity  judges,  not  being  free  unijer  the  system 
(if  (hviili;(l  jurisdiction  lo  have  an  opinio/t  ot  their  own  0^ 
the  coiMiiion  Um,  were  driven  to  develop  the  true  prin- 
ciples under  cover  of  a  nebulous  terminology.  There  are 
lagcs  of  a  battle  v/hen  smoke  has  its  uses.     When  the 


(I)  Lord  Helhiirne,  Miiddison  v, 
iMrrion  0883)  8  App.  C».  at  p.  473. 

(•)  Tho  authorities  on  the  Hup- 
I'wl  cipiitable  doctrine  of  "  making 


ropregentations  good"  are  (perhaps 
now  siiperfluoiiHly)  discussed  in  the 
Ajipe'idix,  Note  K. 


1  1 
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final  attack  has  been  delivered,  and  the  position  captured, 
the  smoke  is  merely  a  hindrance  to  sight,  and  clears  itself 
away  unregretted  (n). 


No  gene- 
ral positive 
duty  of 
discloBore. 


But  such 
duties  are 
implied  in 
certain 
contracts. 


Part  2. — Misrepresentation  and  Non-disclosuhe. 

So  far  nothing  has  been  said  of  any  affirmative  duty  to 
tell  the  whole  truth  in  relation  to  the  matter  of  a  con- 
tract, as  distinct  fi^om  the  negative  duty  of  telling  iiothing 
but  the  truth,  or  at  least  what  one  honestly  holiln  for 
truth.  In  general  one  is  not  bound  in  law  to  disclose  in 
the  treaty  for  a  contract  all  known  facts  which  may  be 
material  to  the  other  party's  judgment,  nor  even  to  /  e/nove 
a  mistake  not  induced  by  one's  own  act  (o).  And  if  one 
party  asks  a  question  which  the  other  is  not  bound  to 
answer,  and  it  is  not  answered,  he  is  not  entitled  to  treat 
the  other's  silence  as  a  representation  (p);  that  is,  when  there 
is  really  nothing  beyond  silence.  A  very  slight  departure 
from  passive  acquiescence  might  be  enough  to  convert  a 
lawful  though  scarcely  laudable  reserve  into  nn  actionable 
deceit.     This  must  in  every  case  be  a  question  of  fact. 

There  are  several  kinds  of  contracts,  however,  such  that 
the  one  party  must  in  the  ordinary  course  of  business  take 
from  the  other,  wholly  or  to  a  great  extent,  the  description 
of  the  subject-matter  of  the  contract.  Now  the  parties 
may  if  they  please  make  any  part  of  that  description  a 
term  or  even  a  preliminary  condition  (q)  of  the  contract. 
Whether  they  have   done  so  is  a  question  of  constnic- 


(n)  The  decision  of  the  House  of 
Lords  in  Peek  v.  Derry,  July  1, 1889, 
shows  that  these  words  are  prema- 
ture. Nevertheless  I  let  tb  em  stand, 
believing  that  time  will  run  in  their 
favour. 

(o)  Smith  V.  Hughes  (1871)  L.  R. 
6  Q.  B.  597,  40  L.  J.  Q.  B.  921. 

(j))  Laidlaw  v.  Organ  (1317)  2 
Wheat.  1 78  :  a  sale  of  tobacco  ;  the 
bxiyer  knew,  and  the  seller  did  not, 
that  peace  had  been  concluded  be- 
tween the  U.S.  and  England  ;  the 


seller  asked  if  there  was  any  news 
affecting  the  market  price;  the 
buyer  gave  no  answer,  nor  did  tiie 
seller  insist  on  one.  Held  that  the 
buyer's  silence  was  not  fraudulent. 
Cp.  I.  C.  A.  s.  17,  illustration  (d). 

(q)  In  such  a  case  it  has  been 
said  that  there  is  not  a  rn- 
ditional  pronuse,  but  either  an  »b- 
solute  J  romise  or  no  promise  at  all 
Langdell,  §  28.  But  see  Hohnes, 
"  The  Common  Law,"  304. 
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tion  (r).     But  therein  the  nature  of  the  contract,  and  the 
extent  to  which  an  erroneous  description  or  material  omis- 
sion may  deprive  either  party  of  the  benefit  to  be  reason- 
ably expected,  will  justly  count  for  much.     More  than  this, 
fixed  rules    on    this  point  have  been  established  as  to 
particular  classes  of  contracts,  and  in  some  of  these  they 
go  to  the  extent  of  a  positive  duty  of  disclosure  ;  not  only 
that  all  information   given   shall  be   true,  but   that   all 
material  information  shall  be  fully  as  well  as  truly  given. 
The  character  and  stringency  of  the  duties  thus  imposed 
varies  according  to  the  specific  character  and  risks  of  the 
contract.     It  will  be  convenient  to   take  a  view  of  the 
classes  of  contracts  thus  treated  before  we  examine  in 
detail  the  universal  rules  as  to  Deceit.     These  classes  are 
believed  to  be  the  following.     It  is  by  no  means  certain, 
however,  that  the  same  principle  may  not  be  applicable  in 
fither  forms.     The  development  of  modern  commerce  may 
bring  hito  prominence  new  kinds  of  transactions  in  which 
the  subject-matter  of  the  contract,  or  a  material  part  of  it, 
is  within  the  peculiar  knowledge  of  one  party,  and  the 
other  has  to  rely,  in  the  first  instance  at  all  events,  on  the 
correctness  of  the  statements  made  by  him. 

(A)  Insurance. 

(B)  Suretyship. 

(C)  Sales  of  land. 

(D)  Family  settlements. 

(E)  The  contract  of  partnership,  and  thence,  by  analogy, 
contracts  to  take  shares  in  companies  and  contracts  of  pro- 
moters (s). 

We  proceed  to  follow  out  these  topics  in  order.  And 
first  we  shall  say  something  in  general  of  representations 
which  amoimt  to  a  condition  or  a  warranty. 


Contracts 

specially 

treated. 


(r)  Behnv.  Burncss  (1863)  Ex.  Ch. 
3  B.  &  S.  7.^)1,  32  L.  J.  Q.  B.  201, 
Finch  Sel.  Ca.  507  ;  linnnerman  v. 
White  (1861)  10  C.  B.  N.  8.  844,  31 
L.  J.  C.  P.  28,  Finch  Sel.  Ca.  531. 

(«)  It  is  not  easy  to  say  whether 
this  last  extension  would  have  been 
adopted  by  courts  of  common  law 


before  the  Judicature  Acts.  Kennedy 
V.  Panama,  dc  Mail  fo.(1867)  L.  R. 
2  Q.  B.  f)80,  36  L.  J.  Q.  B.  260, 
p.  456,  above,  seems  against  it :  but 
the  question  was  not  there  fairly 
ra-Hcd,  nor  is  it  now  of  any  practical 
import.ance. 
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Warranty 
and  con- 
dition. 


RepresentatioTis  amounting  to  Warranty  or  Condition 

The  law  on  this  subject  is  to  be  found  chiefly  in  the 
decisions  on  the  sale  of  goods ;  '  he  principles  however  arc 
of  general  importance,  and  not  without  analogies,  as  w(^ 
shall  presently  see,  in  other  doctrines  commonly  treated 
as  peculiar  to  equity.  We  therefore  mention  the  leading 
points  in  this  place,  though  very  briefly.  In  the  first 
place  a  buyer  has  a  right  to  expect  a  merchantable  article 
answering  the  description  in  the  contract  {t)]  but  this  is 
not  on  the  ground  of  warranty,  but  because  the  seller  does 
not  fulfil  the  contract  by  giving  him  something  different. 
"If  a  man  offers  to  buy  peas  of  another  and  he  sends  him 
beans,  he  does  not  perform  his  contract ;  but  that  is  not  a 
warranty;  there  is  no  warranty  that  he  should  sell  him 
peas ;  the  contract  is  to  sell  peas,  and  if  he  sends  anything 
else  in  their  stead  it  is  a  non-performance  of  it "  {u).  So 
that,  even  if  it  be  a  special  term  of  the  contract  that  the 
buyer  shall  not  refuse  to  accept  goods  bought  by  sample 
on  the  score  of  the  quality  not  being  equal  to  sample,  but 
shall  take  them  with  an  allowance,  he  is  not  bound  to 
accept  goods  of  a  different  kind  (x).  It  is  open  to  the 
parties  to  add  to  the  ordinary  description  of  the  thing 
contracted  for  any  other  term  they  please,  so  as  to  make 
that  an  essential  part  of  the  contract :  a  term  so  added  is 
a  condition.  If  it  be  not  fulfilled,  the  buyer  is  not  bound 
to  accept  or  keep  the  goods  even  if  there  has  been  a  bar- 
gain and  sale  of  specific  goods  (y).     On  a  bargain  and  sale 


it)  Jones  V.  Just  (1868)  L.  E.  3  Q. 
B.  197,  204,  37  L.  J.  Q.  B.  89. 

(m)  Lord  Abinger  C.B.  in  Chanter 
V.  Hoplins  (1838)  4  M.  &  W.  399, 
404;  "as  aound  an  exposition  of 
the  law  .«  can  be,"  per  Martin  B. 
Azemarv.  Uosella  (1867)  (Ex.  Cb.) 
L.  R.  2  r.  P.  677,  679,  36  L.  J.  C. 
P.  263.  There  is  a  clans  of 
canes,  however,  in  which  it  is  com- 
monly, aid  perhapH  conveniently, 


said  that  there  is  a  wananly  thai 
the  goods  shall  be  merchantable 
btsideH  the  comUtion  that  they  shall 
answer  the  description  :  J/w/y  v. 
0're!/sun  (1868)  L.  11.  4  Ex.  49, 38  L 
J.  Ex.  12. 

(x)  A-Jmar\.  CaseUa  (1867)  L.  R. 
2  C.  P.  431,  in  Ex.  Ch.  677,  36  L 
J.  C.  P.  124,  263. 

(f/)  Benjamin  on  Sole,  596  x(|q. 
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of  specific  goods  with  a  warranty  the  buyer  cannot  reject 
them  (z),  but  he  may  obtain  compensation  by  way  of 
deduction  from  the  price,  or  by  a  cross  action  (a). 

When  there  has  been  a  sale  with  a  warranty  of  goods 
not  in  existence  or  not  ascertained,  and  the  warranty  is 
broken,  the  buyer  may  refuse  to  accept  the  goods,  and  this 
after  keeping  them,  if  necessary,  for  a  time  reasonably 
sufficient  for  trial  or  examination,  provided  he  has  not 
exercised  further  acts  of  ownership  over  them  (b).    This 
appears  at  first    sight  to  put  a  warranty  on  the   same 
footing  as  a  condition  where  the  sale  is  not  of  specific 
goods:  but  the  true  explanation  is  that  given  by  Lord 
Abinger — that  the  tender  of  an  article  not  corresponding 
to  the   warranty  is  iiot  a  performance  of  the  contract. 
The  warranty  retains  its  peculiar  effect  in  this,  that  if  the 
buyer  chooses  to  accept  the  goods,  he  has  a  distinct  col- 
lateral right  of  action  on  the  warranty;  whereas  if  there  is 
a  condition  but  not  a  warranty  the   party   may  indeed 
insist  on  the  condition,  but  if  he  accepts  performance  of 
the  contract  without  it  he  may  have  no  claim  to  com- 
pensation. 

Similar  questions  have  not  unfrequently  arisen  on  the 
construction  of  charter-parties.  Thus  in  Behn  v.  Burness  (c) 
it  was  agreed  that  the  plaintiff's  ship  "now  in  the  port  of 
Amsterdam  "  should  go  to   an  English  port  and  load  a 


i  I 


(z)  Ilei/worth  v.  Hutchinson  (1867) 
L.R.  2  Q.  B.  477,  36  L.  J.  Q.  B.  270, 
bat  as  to  the  application  of  the  rule 
in  the  particular  case  see  Benjamin, 
pp.  896-8. 

(d)  The  reduction  of  the  price 
can  be  only  the  actual  Ioes  of  value : 
any  further  damages  must  be  the 
subject  of  a  couuter-claiui  (under 
the  olil  j)ractice  a  separate  action)  : 
itomltl  V.  Steel  (1841)  8  M.  &  W. 
858,871,  10  L.  J.  Ex.  42(5. 

(b)  lle'dbutl  V.  llickson  (1872)  L. 
R.  7  C.  P.  438,  451,  41  L.  J.  C.  P. 
228;  Indian  Conlract  Act,  §  118. 
It  is  not  the  bu)  er's  duty  to  send 
the  goods  back  i  it  is  enough   for 


him  to  give  a  clear  notice  that  they 
are  not  accepted,  and  then  it  is  the 
seller's  business  to  fetch  them  : 
OrinwMhj  v.  Weils  (1875)  L.  R. 
10  0.  P.  391,  396,  44  L.  J.  C.  P 
203. 

((•)  (1863)3B.  &S.  751,  32L.  J. 
Q.  B.  204.  Was  the  charter-party 
v  id  or  only  voidable  ?  See  O.  W. 
Holmes,  The  Common  Law,  329.  I 
submit  that  it  was  void,  hot  the 
plaintiff  would  have  been  estopped 
fron>  showing  that  his  own  state- 
n)eni;  that  his  ship  was  in  the  port 
of  Amsterdam  was  not  true.  Cp. 
pp  476,  477,  above. 
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cargo  of  coals.  The  ship  did  not  in  fact  reach  the  port  of 
Amsterdam  till  some  days  after  the  date  of  the  contract 
It  was  held  that  the  description  of  her  as  in  the  port  of 
Amsterdam  was  a  condition,  and  that  by  its  non-fulfilment 
the  defendant  was  discharged  from  his  obligation  to  load  a 
cargo.  We  pass  on  to  the  contracts  above  mentioned  as 
being  under  exceptional  ndes. 

A.  Insurance. 

The  law  as  to  the  contract  of  marine  insurance  is 
peculiar.  Not  only  misrepresentation  but  conccahnent  Ul) 
of  a  material  fact,  "  though  made  without  any  fraudulent 
intention,  vitiates  the  policy"  (e),that  is,  makes  it  voidable 
at  the  underwriter's  election  (/). 

For  this  purpose  a  material  fact  does  not,  on  the  one 
hand,  mean  only  such  a  fact  as  is  "  material  to  the  risks 
considered  in  their  own  nature";  nor  on  the  other  hand 
does  it  include  everything  that  might  influence  the  under- 
writer's judgment  :  the  rule  is  "that  all  should  be 
disclosed  which  would  affect  the  judgment  of  a  rational 
underwriter  governing  himself  by  the  principles  and  cal- 
culations on  which  underwriters  do  in  practice  act "  {(j). 
The  only  exception  is  that  the  insured  is  not  bound  to 
communicate  anything  which  is  such  matter  of  general 
knowledge  that  he  is  entitled  to  assume  the  underwriter 
knows  it  already  (Ji):  and  the  obligation  extends  not  only 
to  facts  actually  within  the  knowledge  of  the  assured,  but 


{d)  This  is  the  usual  word,  but 
non-disclosure  would  be  more  ac- 
curate. 

(e)  lonides  v.  Pender  (1874)  L.  R. 
9  Q.  B.  531,  537,  43  L.  J.  Q.  B.  227; 
2  Wms.  Saund.  555-9. 

(/)  See  Morrison  v.  Universal 
Marine  Insurance  Co.  (1873)  L.  R. 
8  Ex.  197,  205,  42  L.  J.  Ex.  115. 

(,f/)  Parsons  on  Insurance,  adopted 
per  Cur.  lonides  v.  Pender  (1874) 
L.  R.  9  Q.  B.  at  p.  539.  What  fallH 
within  this  description  is  a  question 


of  fact :  Striblcy  v.  Imperial  Murim 
Irsurance  Co.  (1876)  1  Q.  B.  1).  507, 
45  L.  J.  Q.  B.  896.  And  the  policy 
will  be  vitiated  by  concealment  of 
a  fact  material  to  guide  the  under- 
writer's judgment,  though  not  ma- 
terial to  the  risk  insured  against  in 
itself:  Rivaz  v.  Ge)'msi  (1880)  6  Q. 
B.  Div.  222,  50  L.  J.  Q.  B.  176. 

(/()  Mori'ison  v.  Universal  Marine 
Insurance  Co.  (1873)  L.  R.  8  Kx.  40, 
42  h.  J.  Ex.  115. 


to  fact 
to  kno' 
does  n( 
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to  facts  which  in  the  ordinary  course  of  business  he  ought 
to  know,  though  by  the  fraud  or  negligence  of  his  agent  he 
does  not  know  them  (i). 


Life  Insurance. 

As  regards  life  insurance,  the  assured  is  bound  to  dis 
close  all  material  facts  within  his  knowledge  affecting  the 
life  on  which  the  insurance  is  made  (j).  But  where  that 
life  is  not  his  own  but  some  other  person's,  that  person  is 
not  his  agent,  and  if  "the  life"  or  his  referees  make  false 
statements  which  are  passed  on  in  good  faith  by  the 
assured,  their  falsehood  will  not  of  itself  avoid  the  con- 
tract (k). 

Practically  life  policies  are  almost  always  framed  with 
some  sort  of  express  reference  to  the  statements  made  by 
the  assured  as  to  the  health  and  circumstances  of  "  the 
life."  Not  unfrequently  it  is  provided  that  the  declaration 
of  the  assured  shall  be  the  basis  of  the  contract ;  and  if 
the  declaration  thus  made  part  of  the  contract  is  not 
confined  to  the  belief  of  the  party,  but  is  positive  and 
unqualified,  then  the  contract  is  avoided  by  any  part  of 
the  statement  being  in  fact  untrue  (l),  though  not  to  the 


Life  in- 
surance. 


(i)  Proudfoot  V.  Mont^/iore  (1867) 
L.  R.  2  Q.  B.  511,  36  L.  J.  Q.  B.  225. 
This  applies  only  to  the  agent 
tiirough  whom  the  insurance  was 
actually  effected,  Blackburn  v.  Vigors 
(1887)  12  App.  Ca.  531,  57  L.  J.  Q. 
B.  114,  unless  there  is  a  continuous 
negotiation  by  more  than  one  agent, 
Blackburn  V.  Haslam  (1888)  21  Q. 
B.  D.  144,  57  L.  J.  Q.  B.  479.  Non- 
disclosure by  an  agent  of  the  assured, 
without  fraudulent  ii»tention,  has 
been  held  to  avoid  the  policy  only 
to  the  extent  of  the  loss  or  risk 
wising  fr(nn  the  particular  facts  bo 
withheld :  Strihley  v.  Imperial,  <Lr. 
i\  iupra :  but  see  per  Lord  Watson, 
12  App.  Ca.  at  p.  540. 


{j)  See  authorities  collected  in 
Lt.ndon  Assurance  v.  Mansel  (1879) 
11  Ch.  D.  363,  48  L.  J.  Cb.  331. 

(k)  mieellon  v.  Ilardisty,  8  E.  & 
B.  232,  in  Ex.  Ch.  285,  26  L.  J.  Q. 
B.  265,  27  ili.  241.  The  judges  ap- 
pear to  have  been  inclined  to  restrict 
the  view  taken  before  and  since  of 
the  uberrima  fides  generally  required 
in  this  contract,  unless  the  dicta 
(which  In  any  case  decide  nothing) 
can  be  taken  as  limited  to  the  special 
case  before  them. 

(/)  It  need  not  be  ^hown  hat  the 
particular  mis-statement  wa«  ma- 
terial: Anderson  v.  Fitzgerald  (1853) 
4  H.  L.  C.  484.  Cp.  Thomson  v. 
Weems  (1884)  (Sc.)  9  App.  Ca.  671. 
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knowledge  of  the  assured  (m),  or  by  the  conceahnent  of  any 
material  fact  (n). 

On  the  same  ground  the  grant  of  a  life  annuity  "by  the 
Commissioners  for  the  Reduction  of  the  National  Debt 
was  set  aside  at  the  suit  of  the  Crown,  the  age  of  the  life 
having  been  mis-stated;  not  so  much  on  the  ground  of 
misrepresentation  simplv,  as  because,  considering  the  sta- 
tutory powers  and  duties  of  the  commissioners,  "  it  was  an 
essential  part  of  the  contract  itself  that  the  representation 
should  be  true  "  (o). 


Fire  in- 
Borance. 


The  contract  of  fire  insurance  is  treated  in  somewhat  the 
same  way  as  that  of  marine  insurance  (which  it  resembles 
in  being  a  contract  of  indemnity)  (p),  though  not  to  the 
same  extent.  The  description  of  the  insured  premises 
annexed  to  a  fire  policy  amounts  to  a  warranty  (or  rather 
a  condition)  that  at  the  date  of  the  policy  the  premises 
correspond  to  the  description,  or  at  least  have  not  been 
altered  so  as  to  increase  the  risk ;  and  also  that  during  the 
time  specified  in  the  policy  the  assured  will  not  voluntarily 
make  any  alteration  in  them  such  as  to  increase  the  risk. 
The  description  must  be  the  basis  of  the  contract,  for  the 
terms  of  insurance  can  be  calculated  only  on  the  supposition 
that  the  description  in  the  policy  shall  remain  substantially 
true  while  the  risk  is  running  (q). 


(m)  Macdonald  v.  Law  Union  In- 
surance Co.  (1874)  L.  R.  9Q.  B.  328, 
43  L.  J.  Q.  B.  131. 

(n)  London  Assurance  v.  Mansel 
(1879)  11  Ch.  D.  363,  48  L.  J.  Ch. 
331.  Probably  a  material  fact  means 
for  this  purpose  a  fact  such  that  its 
concealment  makes  the  statement 
actually  furnished,  though  literally 
true,  so  misleading  as  it  stands  as  to 
be  in  effect  untrue. 

(o)  A.  G.v.  Ray  (1874)  9  Ch.  397, 
407,  43  L.  J.  Ch.  321,  per  Mellish 
L.J.  expressly  comparing  the  case 
of  a  life  policy  where  the  represen- 


tations of  the  assured  are  made  the 
basis  of  the  contract. 

(p)  DarreU  v,  TMitts  (1880)  5  Q. 
B.  Div.  560,  50  L.  J.  Q.  B.  33. 

(q)  SUlemv.  Thornton  (I8!>i)  3E. 
&  B.  868,  23  L.  J.  Q.B.  362;  where 
it  was  held  accordingly  that  the 
addition  of  a  third  story  to  a  house 
described  as  being  of  two  stories 
was  a  material  alteration,  and  dis- 
charged the  insurer :  and  see  further, 
as  to  what  amounts  to  material 
misdescription,  Forbes  «(-•  Co.'s  claim 
(1875)  19  Eq.  485,  44  L.  J.  Ch.  761. 
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The  effect  of  a  misdescription  of  the  eoods  in  a  bill  Descrip- 
of  lading,  apart    from  any  frandulent   intention,  e.g.  of  goods  In 
avoiding  payment  of  a  higher  rate  of  freight,  is  not  pre- j*^^."' 
cisely  settled :  but  it  seems  that  at  most  it  would  limit  the  &c. 
carrier's  liability  to  what  the  value  of  the  goods  would  be 
if  the  description  were  correct  (r). 


IQ. 


B.  Suretyship. 

The  contract  of  suretyship  "  is  one  in  which  there  is  no 

universal  obligation  to  make  disclosure"  (s);  but  it  has 

peculiar  incidents  after  it  is  formed,  which  bring  it  within 

our  present  scope.    A  surety  is  released  from  his  obligation 

by  any  misrepresentation,  or   concealment  amounting   to 

misrepresentation,  of  a  material  fact  on  the  part  of  the 

creditor  (<).    The  language  used  in  different  cases  is  hardly 

consistent :  the  later  decisions  establish  however  that  the 

nile  is  not  parallel  to  that  of  marine  insurance.      The 

creditor  is  not  bound  to  volunteer  information  as  to  the 

general  credit  of  the  debtor  or  anything  else  which  is  not 

part  of  the  transaction  itself   to  which  the  suretyship 

relates :  and  on  this  point  there  is  no  difference  between 

law  and  equity  (u).    But  the  surety  is  entitled  to  know 

the  real  nature  of  the  transaction  he  guarantees  and  of  the 

liability  he  is  undertaking :  and  he  generally  and  naturally 

looks  to  the  creditor  for  information  on  this  point,  although 

he  usually  is  acting  at  the  debtor's  request  and  as  his 

friend,  and  so  relies  on  him  for  collateral  information  as  to 

general  credit  and  the  like.     In  that  case  the  creditor's 

description  of  the  transaction  amounts  to,  or  is  at  least 

evidence  of,  a  representation  that  there  is  nothing  further 


(0  Fry  J.  Davies  v.  London  and 
Provincial  Marine  Insurance  Co. 
(1878)  8  Ch.  D.  at  p.  475,  47  L.  J. 
Ch.  511. 

(m)  Pledge  v.  Buss  (1860)  Johns. 
663  ;  Wythes  v.  Lalmichere  (1858-9) 
3  De  G.  &  J.  .')«J3,  609,  approving 
North  British  Insurance  Co.  v.  fAoi/d 
(1854)  10  Ex.  523,  24  L.  J.  Ex.  14. 


Surety- 
ship. 

Misrepre- 
sentation 
avoids 
contract. 


Surety  is 
entitled  to 
know  real 
nature  of 
transac- 
tion. 


E. 

ire 
be 

H           (»•)  Lebeau  v.  Oetm-al  Steam  Navi- 

ise 

■        yatim  Co.  (1872)  L.  R.  8  C.  P.  88, 

ies 

■        42  L.  J.  C.  P.  1.     The  point  decided 

is- 

H        is  that  the  addition  of  the  words 

er, 

H        "  Weight,  value,  and  contents  un- 

ial 

H       known  "  by  the  shipowner  is  an  en- 

im 

H        tire  waiver  of  the  description. 

61. 

■           (s)  Railton  v.  Matheivs  (1844)  10 

■       n.  &  F.  934. 
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tEafc  might  not  naturally  be  expected  to  take  place  between 
the  parties  to  a  transaction  such  as  described.    Whether  a 
circumstance  not  disclosed  is  such  that  by  implication  it  is 
represented  not  to  exist  depends  on  the  nature  of  the 
transaction  and  is  generally  a  question  of  fact  (v).    Thus 
where  the  suretyship  was  for  a  cash  credit  opened  with  the 
principal  debtor  by  a  bank,  and  the  cash  credit  was  in  fact 
applied  to  pay  off  an  old  debt  to  the  bank,  the  House  of 
Lords  held  that  the  bank  was  not  bound  to  disclose  this, 
no  actual  agreement  being  alleged   or  shown  that  the 
money  should  be  so  applied,  and  the  thing  being  one  which 
the  surety  might  naturally  expect  to  happen  (x).    So  the 
creditor  is  not  bound  to  tell  the  surety  that  the  proposed 
guaranty  is  to  be  substituted  for  a  previous  one  given  bv 
another  person  (y).     But  the  surety  is  iiot  liable  if  there 
is  a  secret  agreement  or  ari'angement  v/hich  substantially 
varies  the  nature  of  the  transaction  or  of  the  liability  to 
be  undertaken  :  as  where  the  surety  guarantees  pa^Tiicnt 
for  goods  to  be  sold  to  the  principal  debtor,  but  the  real 
bargain,  concealed  from  the  surety,  is  that  the  debtor  shall 
pay  for  the  goods  a  nominal  price,  exceeding  the  market 
price,  and  the  excess  shall  be  applied  in  liquidation  of  an 
old  debt  (z):  or  where  the  loan  to  be  guaranteed  is  obtained 
not  in  the  ordinary  way,  but  by  an  advance  of  trust  funds 
of  which  the  principal  debtor  himself  is  a  trustee  (a).    In 
Lee  V.  Jones  (h)  there  was  a  continuing  guaranty  of  an 
agent's  liabilities  in  account  with  his  employers.    He  was 
in  fact  already  indebted  to  them  beyond  the  whole  amount 


{v)  Lee  ▼.  Jones  (1863)  14  O.  B. 
N.  S.  386,  in  Ex.  Ch.  17  C.  B.  N. 
S.  482,  503,  34  L.  J.  0.  P.  131, 138, 
which  may  be  taken  as  a  judicial 
commentary  on  the  rule  given  in 
JIamiltm  v.  Watson  (1845)  12  CI.  & 
P.  109. 

(x)  Hamilton  v.  Watsm  (1845)  12 
CI.  *  F.  109  ;  ace.  Pledge  v.  Buss 
(1860)  Johns  663. 

(y)  North  British  Insurance  Co,  v. 
Lloyd  (1854)  10  Ex.  623,  24  L.  J. 


Ex.  14. 

(z)  Pidcoch  V.  Bishop  (1825)  3  B 
&  C.  606  ;  I.  C.  A.  §  143,  illust.  h. 

(a)  Squire  v.  Whitton  (1848)  1  H. 
L.  C  333,  decided  however  chiefly 
on  the  broader  ground  that  there 
cannot  be  a  contract  of  suretyshi]) 
in  blank,  for  no  creditor  ras  ever 
named  or  specified  to  the  surety. 

(6)  (1863)  17  C.  B.  N.  S.  482, 
34  L.  J.  Ex.  131. 
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guaranteed  by  the  surety's  agreement,  which  was  so  worded 
as  to  cover  existing  as  well  as  future  liabilities.     The 
surety  was  not  informed  of  this,  and  the  recitals  in  the 
agreement,  though  not  positi\ely   false,  were  of  a  mis- 
leading and  dissembling  character.     The  majority  of  the 
Court  of  Exchequer  Chamber  held  that  there  was  evidence 
of  "  studied   effort   to  conceal  the  iiruth "  amounting  to    \ 
fraud.    And  on  the  whole  it  appears  from  this  case  and 
Railton  v.  Mathews  (c)  that  the  concealment  from  the 
surety  of  previous  defaults  of  the  principal  debtor,  when 
there  is  a  continuing  guaranty  of  conduct  or  solvency,  is 
in  itself  evidence  of  fiaud.     Where  a  person  has  become 
a  surety  on  the  faith  of  the  creditor's  representation  that 
another  will  become  co-surety,  he  is  not  bound  if  that  other 
person  does  not  join ;  and  in  equity  it  makes  no  difference 
that  the  guaranty  was  under  seal  (d).    Where  a  guaranty 
was  given  to  certain  judgment  creditors  in  consideration  of 
their  postponing  a  sale  under  an  execution  already  issued 
against  the  principal  debtor,  but  in  fact  they  did  not  stop 
the  sale,  being  unable  to  do  so  without  the  consent  of 
other  persons  interested,  it  was  held  that  the  guaranty 
was  inoperative  (e) ;  but  perhaps  this  case  is  best  accounted 
for  as  one  of  simple  failure  of  consideration ;  for  the  con- 
sideration  for  the  guaranty  was  not  merely  the  credit 
given  to  the  principal  debtor,  but  the  immediate  stopping 
of  the  sale. 

The  authorities,  taken  as  a  whole,  establish  that  as  Beyond    | 
between  creditor  and  surety  there  is  in  point  of  law  no  !|^i(."yg    ; 
positive  duty  to  give  information  as  to  the  relations  be-  duty  to    / 
tween  the  creditor  and  the  principal  debtor,  but  the  surety  Sltio'n. 
is  discharged  if  there  is  actual  misrepresentation,  and  that 
silence  may  in  a  particular  case  be  equivalent  to  an  actual 


(c)  (1844)  10  CI.  &  F.  95j4. 

(d)  Rkev.  G<yrdon  (1847)  11  Beav. 
265,  Emm  v.  Bremridge  (\%bQ)  2  X. 
^  J.  174,  8  D.  M.  G.  100,  25  L.  J. 
Ch  334.  The  rule  does  not  apply  if 
the  roretj/'a  remedies  are  not  really 
diminiBhed :  Cooper  v.  Evaiu  (1867) 


4  Eq.  45,  30  L.  J.  Ch.  431,  where 
the  principal  debtor  had  not  executed 
the  bond,  but  hod  executed  a  sepa- 
rate agreement  under  seal. 

(e)  Cooper  v.  Jod  (1859)  1  D.  P. 
J.  240. 
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representation,  whether  it  is  so  being  a  question  of  fact  (i). 
So  far  as  these  rules  attach  special  duties  to  the  creditor 
they  do  not  apply  to  a  mere  contract  of  indemnity  (/.;). 

C.  Sales  of  Land. 

A  misdescription  materially  affecting  the  value,  title,  or 
character  of  the  property  sold  will  make  the  contract  void- 
able at  the  purchaser's  option,  and  this  notwithstanding 
special  conditions  of  sale  providing  that  errors  of  descrip- 
tion shall  be  matter  for  compensation  only.  Flight  v. 
Booth  (l)  is  a  leading  case  on  this  subject.  The  contract 
was  for  the  sale  of  leasehold  propertj',  and  the  lease  im- 
posed restrictions  against  carrying  on  several  trades,  of 
which  the  particulars  of  sale  named  only  a  few:  it  was  held 
that  the  purchaser  might  rescind  the  contract  and  recover 
back  his  deposit  Tindal  C.J.  put  the  reason  of  the  case 
on  exactly  the  same  grounds  which,  as  we  shall  imme- 
diately see,  have  been  relied  on  in  like  cases  by  courts  of 
equity. 

"  Where  the  misdescription,  although  not  proceeding  from  fraud,  is  in  a 
material  and  substantial  point,  so  far  affecting  the  subject-matter  of  the 
contract  that  it  may  reasonably  be  supposed  that  but  for  such  misdescrip- 
tion the  purchaser  might  never  have  entered  into  the  contract  at  all,  in  such 
case  the  contract  is  avoided  altogether,  and  the  purchaser  is  not  bouDd  to 
resort  to  the  clause  of  compensation.  Under  such  a  state  of  facts  the  pnr- 
shaser  may  be  considered  ai  not  having  purchased  the  thing  which  was 
really  the  subject  of  the  sale." 

So  in  Philli2)s  v.  Caldcleugh  (m),  where  the  contract 
was  for  the  sale  of  "  a  freehold  residence  " — which  means 
free  of  all  incumbrances  (m) — and  it  appeared  that  the 
property  was  subject  to  restrictive  covenants  of  some  kind, 


(i)  Cp.  I.  C.  A.  Bs.  142-144.  S. 
143:  "Any  guarantee  which  the 
creditor  has  obtained  by  means  of 
keeping  silence  aa  to  a  material  cir- 
cumstance is  invalid,"  is  probably 
not  intended  to  go  beyond  the 
Euglish  law. 

(%)  Way  v.   Beam  (1862)  18  C. 


B.  N.  S.  292,  32  L.  J.  C.  P.  34; 

but  the  point  of  that  case  is  rather 

that  there  was  no  misrepresentation 

dans  locum  contractui. 
(I)  (1834)  1  Bing.  N.  C.  370, 377 
(m)(1868)L.  R.  4  Q.B.  169,161 

38  L.  J.  Q.  B.  68. 
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the  purchaser  was  held  entitled  to  rescind,  though  the 
covenants  were  in  a  deed  prior  to  that  fixed  by  the  con- 
tract as  the  commencement  of  the  title. 

Questions  of  this  kind  arise  chiefly  in  suits  for  specific  SpeciSc 
performance  betw  jen  vendors  and  purchasers  of  real  estate,  ^gg  and 
when  it  is  found  that  the  actual  tenure,  quantity,  or  de-  compenaa- 
scription  of  the  property  varies  from  that  which  was  stated 
in  the  contract.     The  effect  of  the  conditions  of  sale  in  the 
particular  instance  has  almost  always  to  be  considered,  and 
the  result  of  the  variance  may  be  very  different  according 
to  these,  and  according  to  the  amount  and  importance  of 
the  discrepance  between  the  description  and  the  fact.     A 
complete  or   nearly   complete   system  of  rules  has  been 
gradually  established  by  the  Court  of  Chancery. 


(i.)  "  If  the  failure  is  not  substantial,  equity  vdll  inter- 
fere" and  enforce  the  contract  at  the  instance  of  either 
party  with  proper  compensation  (n).  The  purchaser,  "  if 
he  gets  substantially  that  for  which  he  bargains,  must  take 
a  compensation  for  a  deficiency  in  the  value  "  (o).  Here 
the  contract  is  valid  and  binding  on  both  parties,  and  the 
case  is  analogous  to  a  sale  of  specific  goods  with  a  collateral 
wan'anty. 

(ii.)  There  is  a  second  class  of  cases  in  which  the  con- 
tract is  voidable  at  the  option  of  the  purchaser,  so  that  he 
cannot  be  forced  to  complete  even  with  compensation  at 
the  suit  of  the  vendor,  but  may  elect  either  to  be  released 
from  his  bargain  or  to  perform  it  with  compensation. 
"  Generally  speaking,  every  purchaser  has  a  right  to  take 
what  he  can  get,  with  compensation  for  what  he  cannot 
get "  (p),  even  where  he  is  not  bound  to  accept  what  the 
other  has  to  give  him  (q). 


Where 
Tariance 
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(n)  Halteu  v.  Grant  (1806)  13  Ves. 
73,  77. 

((,)  Dyer  v.  Hargrove  (1805)  10 
Ves.  506,  608. 

ip)  Uughet  V.  Jma  (1861)  3  D. 
F.  J.  807,  315,  81  L.  J.  Ch.  83 ; 


Leyland  v.  niingworth  (1860)  2  D. 
F.  J.  248,  252. 

iq)  "If  a  peraon  possesaed  of  a 
term  'or  100  years  contracts  to  sell 
the  fee  he  cannot  compel  the  pur- 
chaser to  take,  but  the  purchaser 
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However  a  purchaser's  conduct  may  amount  to  an  affir- 
mation of  the  contract  and  so  deprive  him  of  the  right  to 
rescind,  but  without  affecting  the  right  to  compensation  (r); 
again,  special  conditions  may  exclude  the  right  to  insist  on 
compensation  and  leave  only  the  right  to  rescind  (s). 

Under  this  head  fall  cases  of  misdescription  affecting  the 
value  of  the  property,  such  as  a  statement  of  the  existence 
of  tenancies,  not  showing  that  they  are  under  leases  for 
lives  at  a  low  rent  (t) ;  or  an  unqualified  statement  of  a 
recent  occupation  at  a  certain  rent,  the  letting  value  of 
the  property  having  been  meanwhile  ascertained  to  be 
less,  and  that  occupation  having  been  peculiar  in  its  cir- 
cumstances (x) ;  or  the  description  of  the  vendor's  interest 
in  terms  importing  that  it  is  free  from  incumbrances — such 
as  "  immediate  absolute  reversion  in  fee  simple  " — where 
it  IS  in  fact  subject  to  undisclosed  incumbrances  (y). 

The  treatment  of  this  class  of  cases  in  equity  is  analo- 
gous to  the  rules  applied  at  common  law  to  the  sale  of 
goods  not  specifically  ascertained  by  sample  or  with  a 
warranty :  see  p.  610,  above. 

The  doctrine  that  a  vendor  who  has  less  than  he  under- 
took to  sell  is  bound  to  give  so  much  as  he  can  give  with 
an  abatement  of  the  price  applies,  it  is  to  be  understood, 
only  where  the  vendor  has  contracted  to  give  the  purchaser 
something  which  he  professed  to  be,  and  the  purchaser 
thought  him  to  be,  capable  of  giving.     Where  a  husband 


can  compel  him  to  convey  the  term." 
Per  Lord  Eldon,  Wood  v.  Griffith 
(1818)  1  Swanst.  at  p.  54  (though  in 
this  case  not  with  compensation,  see 
next  page) :  anu  see  Mortlock  v. 
£tdler  (1804)  10  Ves.  292,  315. 
(r)  Hughes  v.  Jones,  supra, 
(s)  Cordingley  v.  Cheesebrough 
(1862)  8  Giflf.  496,  4  D.  F.  J.  379, 
81  L.  J.  Cb.  617,  where  the  par- 
chaser  claiming  specific  performance 
With  compensation,  and  having  re- 
jected the  vendor's  offer  to  annul 
the  oontrc'it  and  repay  the  purchaser 
his  costs,  was  made  to  p^iform  the 
contract  unconditionally.  See  further 
M  to  the  effect  of  conditions  of  this 


kind  Maxoson  v.  Fletcher  (1870)  6  Ch 
91,  40  L.  J.  Ch.  131. 

(«)  Hughes  v.  Jones  (1861)  3  D. 
F.  J.  307,  31  L.  J.  Ch.  83. 

ipc)  Dimmock  v.  Hallett  (1866)  2 
Ch.  21,  36  L.  J.  Ch.  146. 

(y)  T(yrrance  v.  Bwton  (1872)  8 
Ch.  118,  42  L.  J.  Ch.  177.  Of  the 
peculiar  character  of  the  non-dis- 
closure in  that  case  presently.  Cp. 
Phillips  v.  Caldcteugh  (1868)  L.  R. 
4Q.  B.  159,  p.  510,  38L.  J.Q.  B. 
68,  above.  As  to  the  proper  mode 
of  assesoing  compensation  in  a  case 
of  mis-statement  of  profits,  see  PowfM 
V.  EUiot  (1875)  10  Oh.  424. 
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and  Avife  had  agreed  to  sell  the  wife's  estate  (her  irterest 
being  correctly  described  and  known  to  the  purchaser),  and 
the  wife  would  not  convey,  the  Court  refused  to  compel 
the  husband  to  convey  his  own  interest  alone  for  an  abated 
price  {z). 

Also  the  Court  will  not  order  vendors  who  sell  as  trustees 
to  perform  their  contract  with  compensation,  on  account 
of  the  prejudice  to  the  cestui  que  trust  which  might 
ensue  (a). 

It  is  now  settled  (after  many  conflicting  decisions  and 
dicta)  that  a  purchaser  otherwise  entitled  to  compensation 
can  recover  it  after  he  has  taken  a  conveyance  and  paid 
the  purchase-money  in  full  (b). 

(iii.)  But  lastly  the  variance  may  be  so  material  (either 
in  quantity,  or  as  amounting  to  a  variance  in  Jcind)  as  to 
avoid  the  sale  altogether  and  to  prevent  not  merely  the 
general  jurisdiction  of  the  Court  as  to  compensation,  but 
even  special  provisions  for  that  purpose,  from  having  any 
application.  "  If  a  man  sells  freehold  land,  and  it  turns 
out  to  be  copyhold,  that  is  not  a  case  for  compensation  (c) ; 
cJ  if  it  turns  out  to  be  long  leasehold,  that  is  not  a  case  for 
compensation ;  so  if  one  sells  property  to  another  who  is 
particularly  anxious  to  have  the  right  of  sporting  over  it, 
and  it  turns  out  that  he  cannot  have  the  right  of  sporting 
because  it  belongs  to  somebody  else  ...  in  all  those  cases 
the  Court  simply  says  it  will  avoid  the  contract,  and  will 


Purchaser 
can  re- 
cover 
compen- 
sjktion 
after  com- 
pletion. 

Where 
variance 
not  ca- 
pable  of 
estima- 
tion, 
option  to 
rescind 
simply. 


(z)  Cnstle  V.  Wilkinson  (1870)  5 
Ch.  534, 39  L.  J.  Ch.  843 ;  in  Earker 
V.  Cox  (1876)  4  Ch.  D.  464,  46  L.  J. 
Cb.  62,  the  full  purchase-money  had 
been  paid  and  the  facts  were  other- 
wise peculiar. 

(a)  White  v.  Cuddon  (1842)  8  CI. 
k  F.  766. 

(6)  Palmer  v.  Johnson  (1884)  13 
Q.  B.  Div.  351,  53  L.  J.  Q.  B.  348. 
See  the  former  cases  there  discussed. 

(c)  And  conversely,  a  man  who 
buys  an  estate  as  copyhold  is  not 
bound  to  accept  it  if  it  is  in  fact 
freehold.     For  "the  motives  and 


fpucies  of  mankind  are  infinite  ;  and 
it  is  unnecessary  for  a  man  who  has 
contracted  to  purchase  one  thing  to 
explain  why  he  refuses  to  accept 
another :  "  Aylca  v  Cox  (1852)  16 
Beav.  23.  As  to  leaseholds,  it  is  a 
settled  though  perhaps  not  a  reason- 
able rale  that  a  contract  to  sell  pro- 
perty tield  under  a  lease  is  prima 
facie  %  contract  to  show  title  to  an 
original  lease :  Camltencell  and  S. 
London  Building  Society  v.  Hollo wAy 
(1879)  13  Ch.  D.  754,  49  L.  J.  Ch. 
361. 
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not  allow  either  party  to  enforce  it  unless  the  person  who 
is  prejudiced  by  the  error  be  willing  to  perform  the  con- 
tract without  compensation  "  (d).  A  failure  of  title  as  to 
a  part  of  the  property  sold  which,  though  small  in  quantity, 
is  important  for  the  enjoyment  of  the  whole,  may  have  the 
same  effect  (e).  This  class  of  cases  agrees  with  the  last 
in  the  contract  being  voidable  at  the  option  of  the  party 
misled,  but  it  differs  from  it  in  this,  that  if  he  elects  to 
adopt  the  contract  at  all  he  must  adopt  it  unconditionally, 
since  compulsory  performance  with  compensation  would 
here  work  the  same  injustice  to  the  one  party  that  com- 
pulsory performance  without  compensation  would  work  to 
the  other.  Such  was  the  result  in  the  case  now  cited  of 
the  real  quantity  of  the  property  falling  short  by  nearly 
one-half  of  what  it  had  been  supposed  to  be  (/).  But  in 
a  later  case  where  the  vendors  were  found  to  be  entitled 
only  to  an  undivided  moiety  of  the  property  which  they 
had  professed  to  sell  as  an  entirety,  the  Court  found  no 
difficulty  in  ordering  specific  performance  with  an  abate- 
ment of  half  the  price  at  the  suit  of  the  purchaser',  as  no 
injustice  would  be  done  to  the  vendors,  who  would  be  fiilly 
paid  for  all  they  really  had  to  sell  (g).     The  real  ij[uestion 


(d)  Earl  of  Durham  v.  Legard 
(1865)  U  Beav.  611,  34  L.  J.  Ch. 
589. 

(e)  Arnold  v.  Arnold  (1880)  14 
Ch.  Div.  270,  where  particulars  of 
sale  were  misleading  as  to  boundaries 
and  frontage,  the  purchaser  was 
beid  entitled  to  rescind  uncondi- 
tionally: Brewer  v.  Brown  (1884) 
28  Ch.  D.  309. 

(/)  The  price  asked  had  been 
fixed  by  reference  to  the  rental 
alone.  Qu.  bow  the  case  would  have 
stood  could  a  price  proportional  to 
the  area  have  been  arrived  at.  And 
see  Swaisland  v.  Dearsley  (1861)  27 
Beav.  430  (where  it  is  left  doubtful 
whether  the  purchaser  could  or  could 
not  have  enforced  the  contract  with 
compensation).  Cp.  D.  18.  1.  de 
cent.  empt.  22-24,  enunciating  pre- 
cisely the  same  principle  as  that 
applied    by  our  courts  of   equity. 


Hanc  legem  v^nditionis :  Si  quid 
sacH  vel  religiosi  est,  eius  venit  nik'd, 
supervacuam  non  esse,  sed  ad  modica 
loca  pertiuere :  ceterum  si  oiiine 
religiosum,  vel  sacrum,  vel  publicum 
venierit,  nullam  esse  emptionem  • 
and  see  eod.  tit.  18,  40  pr.  In  Whitte- 
viore  v.  Whittm.ore  (1869)  8  Eq.  603, 
a  case  of  material  deficiency  in 
quantity,  it  was  held  that  a  condi- 
tion of  sale  providing  generally  that 
errors  of  descriptions  should  be  only 
matter  of  compensation  did  apply, 
but  another  excluding  compensation 
for  errors  in  quantity  did  not;  8o 
that  on  the  whole  the  purchaser 
could  not  rescind,  but  was  entitled 
to  compensation. 

(g)  Bailey  v.  Piper  (1874)  18  Eq. 
683,  43  L.  J.  Ch.  704 ;  Horroch  v. 
Righy  (1878)  9  Ch.  D.  180,  47  L.  J. 
Ch.  800,  where  the  moiety  was  so 
incumbered  that  the  vendor  in  the 
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is  whether  the  deficiency  is  such  as  to  be  fairly  capable  of 
a  money  valuation  (h).     It  seems  that  where  it  is  in  the  Where  it 
vendor's  power  to  make  good  the  description  of  the  pro-  vendoi's 
perty,  but  not  by  way  of  money  compensation,  he   can  ^^^  *" 
enforce  the  contract  on  condition  of  doing  so,  but  not  good  his 
otherwise.     A  lot  of  building  land  (part  of  a  larger  estate  tatu^."' 
intended  to  be  sold  together)  was  sold  under  restrictive 
conditions  as  to  building,  and  in  particular  that  no  public- 
house  was  to  be  built ;  the  purchaser  assumed  from  the 
plan  and  particulars  of  sale,  and  in  the   opinion  of  the 
Court  with  good  reason,  that  the  whole  of  the  adjoining 
property  would  be  subject  to  like  restrictions.     One  small 
adjacent  plot  had  in  fact  been  reserved  by  the  vendor  out 
of  the  estate  to  be  sold,  so  that  it  would  be  free  from 
restrictive  covenants ;  but  this  did  not  sufficiently  appear 
from  the  plan.     The  vendor  sued  for  specific  performance. 
It  was  held  that  he  was  entitled  to  a  decree  only  on  the 
terms  of  entering  into  a  restrictiv^e  covenant  including  the 
reserved  plot  (k). 

This  third  class  of  cases  may  be  compared  (though  not 
exactly)  to  a  sale  of  goods  subject  to  a  condition  or 
"  warranty  in  the  nature  of  a  condition,"  so  that  the  sale 
is "  to  be  null  if  the  affirmation  is  incorrect "  (m). 

A  purchaser  who  in  a  case  falling  luider  either  of  the  Deposit, 
last  two  heads  exercises  his  option  to  rescind  the  contract  *overable 
may  sue  in  the  Chancery  Division  to  have  it  set  aside,  and  in  eqaity 
recover  back  in  the  same  action  any  deposit  and  expenses  at  j^^. 
already  paid  under  the  contract  (n).     And  it  seems  that 


M 


result  got  nothing  but  an  indemnity: 
Wkatleyv.  Slack  (13S0)  4  Sim.  126, 
is  practically  overruled  by  these 
caee8.  Similarly  as  to  leasehold, 
Burrow  v.  Scammell  (1881)  19  Ch. 
D.  175,  51  L.  J.  Ch.  296,  where  ap- 
parently Bailey  v.  Piper  was 
overlooked.  Maw  v.  Topham  (1854) 
19  Beav.  576,  is  distinguishable,  as 
there  the  purchaser  knew  or  ought 
to  have  known  that  a  good  title 
could  not  be  made  to  the  whole. 
(h)  See  Dyer  v.  Hargrave  (1806) 


10  Yes.  at  p.  607  ;  and  on  the  dis- 
tinction of  the  different  classes  of 
cases  generally,  per  Amphlett  B. 
Phillips  V.  Miller  (1875)  L.  R.  10  0. 
P.  427-8,  44  L.  J.  C.  P.  265. 

(A)  Baskcomb  v.  Becktoith  (1869) 
8  Eq.  100,  38  L.  J.  Ch.  536. 

(m)  Bannerman  v.  White  (1S61)  10 
C.  B.  N.  S.  844,  31  L.  J.  C.  P.  28. 

(n)  E.g.  Stanton  v.  Tatter8all[185d) 
1  Sm.  &  G.  529,  Torrance  v.  Bolton 
(1872)  8  Cb.  118,  42  L.  J.  Ch.  177. 
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there  is  an  independent  right  to  sue  in  ec^uity  for  the 
return  of  the  deposit  and  expenses,  at  all  events  if  there 
are  any  accompanying  circumstances  to  aff(^rd  ground  for 
equitable  jurisdiction,  such  as  securities  having  been  triveu 
of  which  the  specific  restitution  is  claimed  (o). 

To  return  to  the  more  general  question,  it  is  the  duty  of 
the  vendor  to  give  a  fair  and  unambiguous  tlescription  of 
his  property  and  title.  And,  notwithstanding  the  current 
maxim  about  slinplex  commendatio,  language  of  general 
commendation — such  as  a  statement  that  the  person  in 
possession  is  a  most  desirable  tenant — is  deemed  to  include 
th'  assertion  that  the  vendor  does  not  know  of  any  fact 
inconsistent  with  it.  A  contract  obtained  by  describing  a 
tenant  as  "most  desirable"  who  had  paid  the  last  (juarter's 
rent  in  instalments  and  under  pressure  has  been  set  aside 
at  the  suit  of  the  purchaser  (p).  If  the  vendor  does  not 
intend  to  ofTer  for  sale  an  unqualified  estate,  the  qualifica- 
tions should  appear  on  the  face  of  the  particulars  (g).  In 
Torrance  v.  Bolton  (r)  an  estate  was  offered  for  sale  as  an 
immediate  reversion  in  fee  simple.  At  the  auction  condi- 
tions of  sale  were  read  aloud  from  a  manuscript,  but  no 
copy  given  to  the  persons  who  attended  the  sale.  One  of 
these  conditions  showed  that  the  property  was  subject  to 
three  mortgages.  The  plaintiff  in  the  suit  had  bid  and 
become  the  purchaser  at  the  sale,  but  without  having,  as 
he  alleged,  distinctly  heard  the  conditions  or  understood 
their  effect.  The  Court  held  that  the  particulars  were 
misleading ;  that  the  mere  reading  out  of  the  conditions  of 
sale  was  not  enough  to  remove  their  effect  and  to  make  it 
clear  to  the  mind  of  the  purchaser  what  he  was  really 
buying;  and  that  he  was  entitled  to  have  the  contract 


(o)  Aberaman  Iromcorks  Co.  v. 
Wicketis  (1868)  4  Ch.  101,  where 
the  contract  having  been  rescinded 
by  consent  before  the  s'lit  was  held 
not  to  deprive  the  Court  of  juris- 
diction. 

{p)  Smith  V.   Land    and    House 


Property  Corporation  (1884)  28  Ch 
Div.  7. 

(q)  Hughes  v.  Jones  (1861) 3D. 
F.  J,  307,  314,  31  L.  J.  Ch.  83. 

(r)  (1872)  8  Ch.  118,  42  L  J. 
Ch.  177. 
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rescinded  and  his  deposit  returned.  Merc  silence  os  to 
facts  capable  o*"  influencing  a  buyer's  judgment,  but  not 
such  as  the  seller  professes  or  undertakes  to  communicate, 
is  not  of  itself  any  breach  of  duty  (.s). 

A  misleading  description  may  be  treated  as  a  misrepre- 
sentation even  if  it  is  in  terms  accurate :  for  example, 
where  property  was  described  as  "  in  the  occupation  of  A." 
at  a  certain  rental,  and  in  truth  A.  held  not  under  the 
vendor,  but  under  another  person's  adverse  possession  (t), 
or  where  immediate  possession  is  material  to  the  purchaser, 
iind  the  tenant  holds  under  an  unexpired  lease  for  years 
which  is  not  disclosed  (u).  A  misleading  statement  or 
omission  made  by  mere  heedlessness  or  accident  may 
deprive  a  vendor  of  his  right  to  specific  performance,  even 
if  such  that  a  more  careful  buyer  might  not  have  been 
misled  (v). 

All  this  proceeds  on  the  supposition  that  the  vendor's  l>uty  of 
property  and  title  are  best  known  to  himself,  as  almost  fn  special 
always  is  the  case.  But  the  position  of  the  parties  may 
be  reversed  :  a  person  who  has  become  the  owner  of  a 
property  he  knows  very  little  about  may  sell  it  to  a  person 
well  acquainted  with  it,  and  in  that  case  a  material  mis- 
representation by  the  purchaser  makes  the  contract,  and 
even  an  executed  conveyance  pursuant  to  it,  voidable  at 
the  vendor's  option  (x).  So  it  is  where  the  purchaser  has 
done  acts  unknown  to  the  vendor  which  alter  their  position 
and  rights  with  reference  to  the  property  :  as  where  there 
is  a  coal  mine  under  the  land  and  the  purchaser  has  tres- 
passed upon  it  and  raised  coal  without  the  vendor's  know- 
ledge ;  for  here  the  proposed  purchase  involves  a  buying 
up  of  rights  against  the  purchaser  of  which  the  owner  is 
not  aware  (y). 

On  a  sale  under  the  direction  of  the  Court  a  person 


cases. 


(«)  Coaks  V.  Boswell  (1886)  11 
App.  Ca.  232-235. 

(t)  lachlan  v.  Reynolds  (1853)  Kay 
62,  23  L.  J.  Ch.  8. 

(h)  CaMlero  v.  Henty  (1874)  9 
Ch.  447,  43  L.  J.  Ch.  635. 


{v)  Jonesv.  Rimmer  (1880)  14  Ch. 
Div.  588,  49  L.  J.  Ch.  775. 

{x)  Haygarth  v.  Wearing  (1871) 
12  Eq.  320,  40  L.  J.  Ch.  577. 

(y)  Phillips  V.  Horn/ray  (1871)  6 
Ch.  770,  779. 
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offering  to  buy  is  not  under  any  extraordinary  duty  of 
disclosure.  It  is  not  the  law  "that,  because  information 
on  some  material  point  or  points  is  offered,  or  is  mven 
on  request,  by  a  purchaser  from  the  Court,  it  must 
therefore  be  given  on  all  others  as  to  which  it  is  neither 
offered  nor  requested,  and  concerning  which  there  is  no 
implied  representation,  positive  or  negative,  direct  or  in- 
direct, in  what  is  actually  stated"  («). 

Vendors  of  land  may,  and  constantly  do  in  practice  sell 
under  conditions  requiring  the  purchaser  to  assume  par- 
ticular states  of  fact  and  title.  But  such  conditions  must 
not  be  misleading  as  to  any  matter  within  the  vendor's 
knowledge  (a).  "  The  vendor  is  not  at  liberty  to  require 
the  purchaser  to  assume  as  the  root  of  his  title  that  which 
documents  within  his  possession  show  not  to  be  the  fact 
even  though  those  documents  may  show  a  perfectly  aood 
title  on  another  ground  :"  and  if  this  is  done  even  by  a 
perfectly  innocent  oversight  on  the  part  of  the  vendor  or 
his  advisers,  specific  performance  will  not  be  enforced  (6). 
A  special  condition  limiting  the  time  for  which  title  is  to 
be  shown  must  be  fair  and  explicit,  and  "  give  a  perfectly 
fair  description  of  the  nature  of  that  which  is  to  form  the 
root  of  title"  (c). 

The  House  of  Lords  decided  in  Wilde  v.  Gibson  (d)  that 
the  vendor's  silence  as  to  a  right  of  way  over  the  pro- 
perty, of  the  existence  of  which  he  was  not  known  to  be 
aware,  was  no  ground  for  setting  aside  the  contract.    This 


(z)]Coaks  V.  So»ioeU  (1886)  11  App. 
Oa.  232,  440,  revg.  s.  c.  27  Ch.  Div. 
424,  mainly  on  the  facts. 

(a)  Heywood  v.  MaUalieu  (1883) 
25  Ch.  D.  357,  53  L.  J.  Ch.  492 
(definite  adverse  claims  known  to  a 
vendor  must  be  disclosed  even  if  he 
thinks  them  unfounded). 

(b)  Broad  v.  Muntm  (1879)  12 
Ch.  Div.  131,  per  Cotton  L.J.  at  p. 
149,  48  L.  J.  Ch.  837  :  whether  this 
would  be  sufficient  ground  for  res- 
cinding the  contract,  qvwre,  per 
Jessel  M.R.  at  p.  142  ;  Nottingham 


Brick  Co.  v.  Butler  (1886)  16  Q.  B. 
Div.  778,  where  the  vendor's  solici. 
tor  erroneously  denied  the  existence 
of  restrictive  covenants  contained  in 
deeds  prior  to  those  which  he  had 
read.     Cf.  L.  Q.  R.  ii.  414,  415. 

(c)  Marsh  aiid  Earl  Granville 
(1883)  24  Ch.  Div.  11,  22,  53  L.  J. 
Ch.  81,  where  the  purchaser  was  held 
not  bound  to  accept  as  the  com- 
mencement of  title  a  voluntary  deed 
not  stated  in  the  contract  to  be 
such. 

(d)  (1843)  1  H.  L.  C.  605. 
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reversed  the  decision  of  Knight  Bruce  V.-C.  (e),  who  held  vendor : 
that  the  silence  of  the  particulars  taken  together  with  the  GibBon. 
condition  of  the  property  (for  the  way  had  been  enclosed) 
amounted  to  an  assertion  that  no  right  of  way  existed.  In 
any  view  it  seems  an  extraordinary,  not  to  say  dangerous, 
doctrine  to  say  that  a  vendor  is  not  bound  to  know  his 
own  title,  so  fai'  at  least  as  with  ordinary  diligence  he  may 
know  it :  and  the  case  is  severely  criticized  by  Lord  St. 
Leonards  (/).  The  Irish  case  relied  on  by  the  Lords  as  a 
direct  authority  may  be  distinguished  on  the  ground  that 
the  representation  there  made  by  the  lessor  that  there  was 
no  right  of  way  was  made  not  merely  with  an  honest  belief, 
but  with. a  reasonable  belief  in  its  truth  (g). 

The  decision  in  Wilde  v.  Gibson  was  much  influenced  by 
the  purchaser's  case  having  been  rested  in  the  pleadings 
to  a  certain  extent  upon  charges  of  actual  fraud,  which 
however  were  abandoned  in  argument  :  the  doctrine  of 
constructive  notice,  it  was  said,  could  not  be  applied  in 
support  of  an  imputation  of  direct  personal  fraud.  Even 
so  the  result  in  modern  practice  would  only  be  that  the 
plaintiff  would  have  to  pay  the  costs  occasioned  by  the 
unfounded  charges  ;  he  would  not  lose  any  relief  for  which 
he  otherwise  showed  sufficient  grounds  (h).  And  on  exa- 
mining the  pleadings  it  is  difficult  to  find  any  imputation 
sufficient  to  justify  the  grave  rebukes  expressed  in  the 
judgments  (i).  It  was  also  said  by  Lord  Campbell  that  a 
court  of  equity  will  not  set  aside  an  executed  conveyance 
on  the  groimd  of  misrepresentation  or  concealment,  but 
only  for  actual  fraud  (k)  :  but  this  dictum  has  not  been 
followed.     Where  copyhold  land  has  been  sold  as  freehold, 


(e)  S.  C.  nom.  Gibson  v.  D'Este 
(1843)  2  Y.  &  C.  542. 

(/)  Sugd.  Law  of  Property,  614, 
637,  &c. 

[y]  Indeed  the  Court  seems  to 
have  thought  it  was  i  .ue,  notwitb- 
standing  the  adverse  result  of  an 
action.  lA'ggc  v.  Croker  (1811)  1 
Ball  &  B.  506,  Sugd.  op.  eit.  e.*)?. 

(A)  mUiard  v.  Eife  (1874)  L.  K. 


7  H,  L.  39  ;  see  next  chapter. 

(i)  The  bill  in  Gibson  v.  D'Este, 
which  ia  to  be  found  in  the  printed 
cases  of  1848,  has  the  words 
"  carefully  concealed  "  in  one  pas- 
sage :  "  fraudulently  concealed  " 
in  another  may  mean,  of  course, 
fraudulently  in  a  technical  sense. 

(A)  1  H.  L.  C.  632. 
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apparently  in  good  faith,  the  sale  was  set  aside  after  -on- 
veyance  (J).  Here,  however,  the  seller  had  notice  when 
he  bought  the  land  himself  that  some  part  of  it  at  least 
was  copyhold.  On  the  other  hand  there  may  be  a  want 
of  diligence  on  the  purchaser's  part  which,  although  not 
such  as  to  deprive  him  of  the  right  of  rescinding  the  con- 
tract before  completion,  would  preclude  him  from  having 
the  sale  set  aside  after  conveyance  (m). 

As  a  general  result  of  the  authorities  there  seems  to  be 
no  doubt  that  on  sales  of  real  property  it  is  the  duty  of  the 
party  acquainted  with  the  property  to  give  substantially 
correct  information,  at  all  events  to  the  extent  of  his  own 
actual  knowledge  {n),  of  all  facts  material  to  the  descrip- 
tion or  title  of  the  estate  offered  for  sale,  but  not  of 
extraneous  facts  affecting  its  value  :  the  seller,  for  example 
is  not  bound  to  tell  the  buyer  what  price  he  himself  gave 
for  ^hd  property  (o). 

The  general  rule  seems  not  applicable  as  between  lessor 
and  lessee,  where  the  letting  is  for  an  occupation  by  the 
lessee  himself,  and  so  far  as  concerns  any  physical  fact 
which  ci.n  be  discovered  by  inspection ;  for  in  ordinary 
circumstances  the  landlord  is  entitled  to  assume  that  the 
■  enant  will  go  and  look  at  the  premises  for  himself,  and 
therefore  is  not  bound  to  tell  him  if  they  are  in  bad  repair 
or  even  ruinous  (2^). 


\J)  HaH  V.  Swaine  (1877)  7  Ch. 
D.  42,  47  L.  J.  Ch.  5,  also  in 
Haygarih  v.  Wearing  (1871)  12  Eq. 
320,  40  L.  J.  Oil.  '611,  an  executed 
conveyance  was  set  aside  on  simple 
misrepresentation. 

(m)  M'Culloch  V.  Oreyory  (1866) 
1  K  A;  J.  286,  24  L.  J.  Ch.  246, 
where  a  will  was  mis-stated  in  the 
abstract  so  as  to  conceal  a  defect  of 
title,  bat  the  parchaser  omitted  to 
examine  the  oriffinals. 

(n)  See  Joliffe  v.  Baker  (1883)  11 
Q.  B.  Div.  266,  62  L.  J.  Q.  B.  609, 
but  that  case  is  of  little  authority,  if 
any,  on  the  question  of  contract,  see 


per  Smivh  J.  in  Palmer  v.  Johmnn 
(1884)  12  Q.  B.  D.  at  p.  37,  explain- 
ing  his  own  part  in  Jolife  v.  Baker. 
Neither  veudors  nor  their  solicitors 
are  bound  to  ana  .:  a  eeceral 
inquiry  as  to  non-apparent  Incum- 
brances .-  Re  Ford  and  Hill  (1879) 
10  Ch.  Div.  366. 

(o)  8  App.  Ca.  1267. 

(p)  Keatea  v.  Earl  C'adogan  (1861) 
10  O.B.  691, 20  L,  J.  0.  P.  76.  The 
general  role  does  apply  as  to  mat- 
ten  of  title  :  Moittfn  v.  Wat  Motlyn 
Coal,  Ac.  Co.  (1876)  1  0.  P.  D.  146 
46  L.  J.  0.  P.  401. 
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E.  Family  Settlfimevts.  Tnaaj 

In  the   negotiations   lor  lamily  settlements  and  com-  mentt ; 
promises  it  is  the  duty  of  the  parties  and  their  professional  f^^^, 
agents  not  only  to  abstain  from  misrepresentations,  but  to  olomre. 
communicate  to  the  other  parties  all  material  facts  within 
their  knowledge  affecting  the  rights  to  be  dealt  with.    The 
omission  to  make  such  communication,  oven  without  any 
wong  motive,  is  a  ground  for  setting  aside  the  transaction. 
"Full  and  complete  communication  of  all  material  circum- 
stances is  what  the  Court  must  insist  on  "  (q).     "  Without 
full  disclosure  honest  intention  is  not  sufficient,"  and  it 
makes  no  difference  if  the  non-disclosure  is  due  to  an 
honest  but  mistaken   opinion   as   to   the   materiality  or 
accuracy  of  the  information  withheld  {r).     The  operation 
of  this  rule  is  not  affected  by  the  leaning  of  equity,  as  it 
is  called,   towards   supporting  re-settlements  and  similar 
arrangements   for   the   sake   of   peace   and   quietness   in 
families  (s). 

F.  Partnership,  Contracts  to  take  Shares  in  ComjMnies,  '^•J^ner- 
and  GontraMs  of  Promoters.  Contracts 

The  contract  of  partnership  is  always  described  as  one  to  take 
in  which  the  utmost  good  faith  is  required.  So  far  as  this 
principle  applies  to  the  relatione^  of  partners  after  the 
partnership  is  formed,  it  belongs  to  the  law  of  partnership 
as  a  special  and  distinct  subject ;  and  in  fact  the  principle 
is  worked  out  in  definite  rules  to  such  an  extent  that  it  is 
seldom  appealed  to  in  its  general  form.  But  it  also  applies 
to  the  transactions  preceding  the  formation  of  a  partner- 
ship, or  rather  its  full  and  apparent  constitution.  For 
example,  an  intending  partner  must  not  make  a  private 
profit  out  of  a  dealing  undertaken  by  him  on  behalf  of 


(?)  Gordon  v.  Gordon  (1816-9)  3 
8w.  400,  473. 

(r)  76.  477.  How  far  does  this 
r>?  It  can  bardly  be  a  duty  to 
coDmunicate  mere  gowip  on  the 
cbanoe  of  there  being  something  in 
it.  Probably  the  test  is  (as  in  the 

r. 


0880  of  marine  insurance,  p.  512, 
above)  whether  the  indgment  of  a 
reasonable  man  would  be  affected. 
Cp.  Heywood  v.  MaUalieu  (1883)  26 
Ch.  D.  357,  53  L.  J.  Ch.  492. 


(«)  76. 
Eq.  698. 


Pane  v.  Fane  (1875)  20 
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the  future  firm  (t).  There  is  little  or  no  direct  authority 
to  show  that  a  person  inviting  another  to  enter  into  part- 
nership with  him  is  bound  not  only  to  abstain  from  mis- 
statement, but  to  disclose  everything  within  his  knowledge 
that  is  material  to  the  prospects  of  the  undertaking.  But 
the  existence  of  such  a  duty  (the  precise  extent  of  which 
must  be  determined  in  each  case  bj'^  the  relative  position 
and  means  of  knowledge  of  the  parties)  is  postulated  by 
the  stringent  rules  which  have  been  laid  down  as  binding 
on  the  promoters  of  companies.  These  are  expressed  with 
the  more  strictness,  inasmuch  as  the  public  to  whom  pro- 
moters address  themselves  are  for  the  most  part  not  versed 
in  the  particular  kind  of  business  proposed,  but  are  simply 
persons  in  search  of  an  investment  for  their  money,  and 
with  slight  means  at  hand,  if  any,  of  verifying  the  state- 
ments made  to  them. 

"  The  public,"  it  is  said,  "  who  are  invited  by  a  pro- 
spectus to  join  in  any  new  adventure,  ought  to  have  the 
same  opportunity  of  judging  of  everything  which  has  a 
material  bearing  on  its  true  character  as  the  promoters 
themselves  possess  "  (u) :  and  those  who  issue  a  prospectus 
inviting  people  to  take  shares  on  the  faith  of  the  repre- 
sentations therein  contained  are  bound  "not  only  to  abstain 
from  stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might 
in  any  degree  affect  the  nature  or  extent  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  holds  ont 
as  an  inducement  to  take  shares"  (x).  Therefore  if  ilntnie 
or  misleading  representations  are  made  as  to  the  character 
and  value  of  the  property  to  be  acquired  by  a  company 


(0  Lindley  on  Partnership,  313; 
Fawcetty.  Whiiehouse  (1829)  1  Russ. 
&;  M.  132.  Yet  the  duty  is  inciiient, 
not  precedent,  to  the  contract  ot 
partnership  ;  for  if  there  were  not  a 
complete  contract  of  partnership 
there  would  be  no  duty  at  all. 

(u)  Lord  Chelmsford  in   Central 


Ry.  Co.  of  Venezu^a  v.  Khck  (1867) 
L.  R.  2H.  L.  »9,  113,  36L.J.Ch. 
849. 

(a?)  Kindersley  V.-C.  Ntxo  Brnnt- 
wick;  <fcc.  Co.  V.  MiKjmriJge  (1860) 
1  Dr.  &  Sm.  363,381,  30  L.  J.  Cb. 
242,  adopted  by  Lord  Chelmsford, 
I.e. 
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for  the  purposes  of  its  operations  (y),  the  privileges  and 
position  secured  to  it,  the  amount  of  capital  («),  or  the 
amount  of  shares  already  subscribed  for  (a),  a  person  who 
has  agreed  to  take  shares  on  the  faith  of  such  representa- 
tions, and  afterwards  discovers  the  truth,  is  entitled  to 
rescind  the  contract  and  repudiate  the  shares,  if  he  does 
so  within  a  reasonable  time  and  before  a  winding-up  has 
given  the  company's  creditors  an  indefeasible  right  to  look 
to  him  as  a  contributory.  For  full  information  on  this 
subject  the  reader  is  referred  to  Lord  Justice  Lindley's 
treatise  (6). 

There  is  likewise  a  fiduciary  relation  between  a  promoter  r>"*y  «' 
.      .  .  .,,.,.  pronjoter 

and  the  company  m  its  corporate  capacity,  which  imposes  to  ccm- 

on  the  promoter  the  duty  of  full  and  fair  disclosure  in  any  P*"y" 
transaction  with  the  company,  or  even  with  persons  pro- 
visionally representing  the  inchoate  compa^iy  before  it  is 
actually  formed  (c).  Promoters  who  form  a  company  for 
the  purpose  of  buying  their  property  are  not  entitled  to 
deal  with  that  company  as  a  stranger  {d).  They  must 
provide  it  with  "  a  board  of  directors  who  can  and  do 
exercise  an  independent  and  intelligent  judgment  on  the 
transaction"  (e).  "The  old  familiar  principles  of  the  law  of 
agency  and  of  trusteeship  have  been  extended  and  very 
properly  extended  to  meet  such  cases  "  (/). 


(y)  RetM  River  Silver  Mininy  Co. 
V.  Smith  (1869)  L.  B.  4  B.  L.  64, 
39  L.  J.  Cb.  849,  affg.  a.  c  nom. 
SmitKt  ca.  (1867)  2  Ch.  604. 

(2)  Central  By.  Co,  of  Vtrnzuela  v. 
KiKh,  mpra. 

(o)  Wright's  c«.  (1871)  7  Ch.  65, 
41  L.  J.  Ch.  1,  Moore  <(•  De  la 
Torrt'ict.  (1874)  18  Eq.  661,  43  L. 
J.  Ch.  761. 

(b)  Lindley  on  PartnerBhip,  2. 
935, 1424.  And  see  American  Law 
Review,  N.S.vol.  1,  p.  177  (March, 
1880),  "Effect  of  Tnxtd  on  Sub- 
•cripHong  to  Stock,"  by  Seymour 
D.  Thomptton,  where  English  and 
Ameiican  authorities  are  very  fnlly 
collected.  Mere  communication  to 
the  company  is  not  a  lufficient  re- 


pudiation. The  shareholder  muot 
do  something  to  alter  his  Bt..lMa 
aa  a  member  :  per  Lindley  L.J. 
Scottish  Petroleum  Co.  23  Ch.  Div. 
435. 

(c)  Netv  Somh-ei-o  Phosphate  Co. 
V.  Irlatiger  (1877)  5  Ch.  Div.  73, 
per  Jan>eB  L.J.  at  p.  118,  46  L.  J. 
Ch.  425;  »ffd.  in  H.  li,  nom.Krlanytr 
V .  Netv  Sombrero  Phosphate  Vo.  (1878) 
3  App.  Ca.  1218,  48  L.  J.  Ch.  73  ; 
Bagnall  v.  Carlton  (1877)  rt  Ch.  Div. 
371,  47  L.  J.  Ch.  30. 

(d)  Erlanger  v.  New  Sombrero 
Phosphate  Co.  (1878)  3  App.  Ca.  at 
p.  1268. 

(c)  Jb.  at  pp.  1229,  12S6,  1255. 
(/)  Sydney,  Ac.  Co.  v.  Bird  (1886) 
33  Ch.  Div.  85,  94. 
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The  Companies  Act,  1867,  s.  38,  makes  it  the  duty  of 
promoters  of  a  company  to  disclose  in  the  prospectus  any 
previous  contract  entered  into  by  the  company  or  the  pro- 
moters ;    in   default  of  which  the  prospectus  is  deemed 
"  fraudulent  on  the  part  of  the  promoters,  directors,  and 
officers  of  the  company  knowingly  issuing  the  same  "  as 
regards  any  one  taking  shares  on  the  faith  of  the  prospectus 
and  without  notice  of  tne  contract.     This  creates  no  duty 
on  the  part  of  any  one  who  was  not  a  promoter  at  the  date  of 
the  contract  (g),  nor  towards  any  one  but  shareholders  [h] : 
and  it  seems   the   right   it   gives   the   shareholder  is  to 
bring  an  action  of  deceit  against  the  delinquent  personally, 
and  not  to  be  released  from  his  contract  (g).  The  contracts 
mentioned  in  this  very  loosely  drawn  enactment  include 
not  only  contracts  binding  or  intended  to  bind  the  company 
itself,  but  all  contracts  involving  dealings  with  the  com- 
pany's shares  or  assets  which,  if  known  to  a  prudent  man, 
would  be  material  to  determine  his  judgment  as  to  taking 
shares  (i).     It  is  not  quite  clear  how  far  the  obligations  of 
promoters  to  shareholders,  under  this  clause  or  otherwise, 
can    be    waived    by    express   notice   in  the  prospectus. 
Special    terms   intended   to   have   that  effect,  and  pre- 
sumably settled  under  good  advice,  are  however  in  frequent 
use. 

Thus  much  of  the  classes  of  contracts  to  which  special 
duties  of  this  kind  are  incident.  The  absence  of  any  such 
duty  in  other  cases  is  strongly  exemplified  by  the  contract 
to  marry.  Here  there  is  no  obligation  of  disclosure,  except 
so  far  as  the  woman's  chastity  is  an  implied  condition. 
The  non-disclosure  of  a  previous  and  subsisting  engagement 
to  another  person  (Ic),  or  of  the  party's  own  previous  in- 


(g)  Govtr's  ca.  (1875)  20  Eq.  ]14, 
1  Ch.  Div.  182,  45  L.  J.  Ch.  83. 

{h)  Cornell  v.  Hay  (1873)  L.  R. 
8  0.  P.  328,  42  L.  J.  C.  P.  136. 

(i)  TwycroM  v.  Grant  (1877)  2  C. 
P.  Div.  469,  46  I..  J.  C.  P.  646, 


Sullivan  v.  Mitcalfe  (1880)  5  C.  P. 
Div.  455,  49  L.  J.  C.  P.  815  (with 
conriderable  difference!  of  opinion). 
(Ic)  Beachey  v.  Brmon  (1860)  E.  B. 
k  E.  796,  29  L.  J.  Q.  B.  105. 
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sanity  (I),  is  no  answer  to  an  action  on  ihe  promise.  If 
promises  to  marry  are  to  give  a  right  of  action,  one  would 
think  the  contract  should  be  treated  as  one  requiring  the 
utmost  good  faith  :  but  such  are  the  decisions. 

Marriage  itself  is  said  not  to  be  avoided  even  by  actual 
fraud  (m),  but  the  reasons  for  this  are  obviously  of  a 
different  kind:  nor  is  a  marriage  settlement  rendered 
voidable  by  the  wife's  non-disclosure  of  previous  mis- 
conduct (n). 


Part  3. — Fraud  or  Deceit. 

Fraud  generally  includes  misrepresentation.  Its  specific 
mark  is  the  presence  of  a  dishonest  intention  on  the  part 
of  him  hy  whom  the  representation  is  made,  or  of  reckless- 
ness equivalent  to  dishonesty.  In  this  case  we  have  a 
mistake  of  one  party  caused  by  a  representation  of  the 
other,  which  representation  is  made  by  deliberate  words  or 
conduct  with  the  intention  of  thereby  procuring  consent  to 
the  contract,  and  without  a  belief  in  its  truth,  or  with  such 
lack  of  all  reasonable  grounds  of  belief  as  is  equivalent 
to  disbelief. 

There  are  some  instances  of  fraud,  however,  in  which 
one  can  hardly  say  there  is  a  misrepresentation  except  by  a 
forced  use  of  language.  It  is  fraudulent  to  enter  into  a 
contract  with  the  design  of  using  it  as  an  instrument  of 
wrong  or  deceit  against  the  other  party.  Thus  a  sepai'ation 
deed  is  fraudulent  if  the  wife's  real  object  in  consenting  or 
procuring  the  husband's  consent  to  it  is  to  be  the  better 
able  to  renew  a  former  illicit  intercourse  which  has  been 
concealed  from  him.  "  None  shall  be  permitted  to  take 
advantage  of  a  deed  which  they  have  fraudulently  induced 
another  to  execute  that  they  may  commit  an  injury  against 
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(I)  Baker  v.  Cartttright  (1861)  10 
C.  B.  N.  S.  124,  30  L.  J.  C.  P.  364. 

(m)Sm/t  V.  KeUy(\835)  3  Knapp, 
P.C.257,293:  but  Lord  Brougbam^9 
language  is  much  too  wide ;  as  to 
the  point  actually  decided  ste  p.  640, 


below. 

(n)  Evans  v.  Carrington  (1860)  2 
D.  F.  J.  481,  30  L.  J.  Ch.  364.  It 
is  there  said  however  that  non- 
disclosure of  adultery  would  be 
enough  to  avoid  a  separation  deed. 
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morality  to  the  injury  and  loss  of  the  party  by  whom  the 
deed  is  executed  "  (o).     So  it  is  fraud  to  obtain  a  contract 
for  the  transfer  of  property  or  possession  by  a  representa- 
tion that  the  property  will  be  used  for  some  lawful  purpose, 
when  the  real  intention  is  to  use  it  for  an  unlawful  pur- 
pose (p).     It  has  been  said  that  it  is  not  fraud  to  make  a 
contract  without  any  intention  of  performing  it,  because 
peradventure  the  party  may  think  better  of  it  and  perform 
it  after  all :  but  this  was  in  a  case  where  the  question 
arose  wholly  on  the  form  of  the  pleadings,  and  in  a  highly 
technical  and  now  happily  impossible  manner  (q).    And 
both  before  and  since  it  has  repeatedly  been  considered  a 
fraud  in  law  to  buy  goods  with  the  intention  of  not  paying 
for  them  (r).     Here  it  is  obvious  that  the  party  would  not 
enter  into  the  contract  if  he  knew  of  the  fraudulent  inten- 
tion :  but  the  fraud  is  not  so  much  in  the  concealment  as 
in  the  character  of  the  intention  itself.     It  would  be  ridi- 
culous to  speak  of  a  duty  of  disclosure  in  such  cases.    Still 
there  is  ignorance  on  the  one  hand  and  wrongful  contri- 
vance on  the  other,  such  as  to  bring  these  cases  within  the 
more  general  description  of  fraud  given  in  Ch.  IX.,  p.  391, 
above. 
Right  of         The  party  defrauded  is  entitled,  and  in  modem  times 
frauduleirt  ^^  always  been  entitled  at  law  as  well  as  in  equity,  to 
contract    rescind  the  contract.     "  Fraud  in  all  courts  and  at  all 


(o)  Eoaru  v.  Carrington  (1860)  2 
D.  F.  J.  481,  501,  30  L.  J.  On. 
364  ;  cp.  Evans  t.  Edmonds  (1853) 
13  C.  B.  777,  22  L.  J.  C.  P.  211, 
where,  however,  express  representa- 
tion was  averred. 

(p)  Peret  v.  ^i«  (1854)  16  C.  B. 
207,  23  L.  J.  C.  P.  185,  concedes 
this,  deciding  only  that  possession 
actually  given  under  the  contract 
cannot  ha  treated  as  a  mere  trespass 
by  the  party  defrauded. 

(q)  Hemingway  \. Hamilton  (1838) 
4  M.  &  W.  115. 

(r)  Ferguson  v.  Carrington  (1829) 
9  B.  &  C.  59 ;  Load  v.  Green  (1846) 


15  M.  &  W.  216, 15  L.  J.  Ex.  113; 
White  V.  Garden  (1851)  10  0.  R 
919,  923,  20  L.  J.  C.  P.  166 ;  Clough 
V.  L.  &  N.  W.  Ry.  Co.  (1871)  L  R. 
7  Ex.  26,  41 L.  J.  Ex.  17  ;  Ex'parU 
Whittaker  (1875)  10  Ch.  446,  449, 
per  Mellish  1,.3.  44  L.  J.  Bk.  91  ( 
Donaldson  v.  Farwdl  (1876)  3  Otto 
(93  U.  S.)  631.  But  it  is  not  such 
a  "false  representation  or  other 
fraul"  as  to  constitute  a  mil- 
demeanor  under  s.  11,  sub-s.  19  of 
the  Debtors  Act,  1869;  Ex  parte 
Brett  (1875)  1  Ch.  Div.  151,  46  L 
J.  Bk.  17. 
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stages  of  the  transaction  has  been  held  to  vitiate  all  to 
which  it  attaches  "  (s). 

We  shall  now  consider  the  elements  of  fraud  separately:  Elementa 
and  first  the  false  representation  in  itself.  It  does  not  *•""♦■' 
matter  whether  the  representation  is  made  by  express 
words  or  by  conduct,  nor  whether  it  consists  in  the  posi- 
tive assertion  or  suggestion  of  that  which  is  false,  or  in  the 
active  concealment  of  something  material  to  be  knovvn  to 
the  other  party  for  the  purpose  of  deciding  whether  he 
shall  enter  into  the  contract.  These  elementary  rules  are 
so  completely  established  and  so  completely  assumed  to  be 
established  in  all  decisions  and  disc  assions  on  the  subject 
that  it  will  suffice  to  give  a  few  instances. 

There  may  be  a  false  statement  of  specific  facts  :  this  Examples 
seldom  occurs  in  a  perfectly  simple  form.     Canham  v.  lent  repre- 
Barry  (t)  is  a  good  example.     There  the  contract  was  for  "entotion. 
the  sale  of  a  leasehold.     The  vendor  was  under  covenant 
with  his  lessor  not  to  assign  without  licence,  and  had 
ascertained  that  such  licence  would  not  be  refused  if  he 
could  find  an  eligible  tenant.    The  agreement  was  made 
for  the  purpose  of  one  M.  becoming  the  occupier,  and  the 
purchaser  and  M.  represented  to  the  vendor  that  M.  was  a 
respectable  person  and  could  give  satisfactory  references 
to  the  landlords,  which  was  contrary  to  the  fact.   This  was 
held  to  be  a  fraudulent  misrepresentation  of  a  material 
fact  such  as  to  avoid  the  contract.     A  more  frequent  case 
is  where  a  person  is  induced  to  acquire  or  become  a 
partner  in  a  business  by  false  accounts;  of  its  position  and 
profits  (u). 

Or  the  representation  may  be  of  a  general  state  of 
things :  thus  it  is  fraud  to  induce  a  person  to  enter  into  a 
particular  arrangement  by  an  incorrect  and  unwarrantable 


(»)  Per  Wilde  B.  UdeU  v.  Ather- 
(»n(1861)7H.&N.  at  p.  181,  30 
L  J.  Ex.  337. 

(t)  (1855)  15  0.  B.  697  ;  24  L.  J. 
CP.  100. 

(«)  £  g.  SawUm  v.   Wiekham 


(1858)  3  De  G.  &  J.  304,  28  L.  J. 
Cb.  188.  The  cases  where  contracts 
to  take  shares  have  been  held  void* 
able  for  misrepresentation  in  tho 
prospeotos  are  of  the  same  kind. 
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assertion  that  such  is  the  usual  mode  of  conducting  the 
kind  of  business  in  hand  (x).  How  far  it  must  be  a  repre- 
sentation of  existing  facts  will  be  specially  considered. 

"  Active  concealment  "  seems  to  be  the  appropriate 
description  for  the  following  sorts  of  conduct:  taking  means 
appropriate  to  the  nature  of  the  case  to  prevent  the  other 
party  from  learning  a  material  fact — such  as  using  contri- 
vances to  hide  the  defects  of  goods  sold  (y) :  or  making  a 
statement  true  in  terms  as  far  as  it  goes,  but  keeping 
silence  as  to  other  things  which  if  disclosed  would  alter  the 
whole  effect  of  the  statement,  so  that  what  is  in  fact  told 
is  a  half  truth  equivalent  to  a  falsehood  (z) :  or  allowing 
the  other  party  to  proceed  on  an  erroneous  belief  to  which 
one's  own  acts  have  contributed  (a).  It  is  sufficient  if  it 
appears  that  the  one  party  knowingly  assisted  in  inducing 
the  other  to  enter  into  the  contract  by  leading  him  to 
believe  that  which  was  known  to  be  false  (6).  Thus  it  is 
where  one  party  has  made  an  innocent  misrepresentation, 
but  on  discovering  the  error  does  nothing  to  undeceive  the 
other  (c).  If  he  does  not  remove  when  he  has  better 
knowledge  the  error  to  which  he  contributed  in  excusable 
ignorance,  he  is  no  longer  excused.  In  effect  he  is  con- 
tinuing the  representation  with  knowledge  of  its  falsity. 

That  which  gives  the  character  of  fraud  or  deceit  to  a 
representation  untrue  in  fact  is  that  it  is  made  without 
reasonable  belief  in  its  truth ;  not  necessarily  with  positive 
knowledge  of  its  falsehood.  Where  a  false  representat'""n 
amounts  to  an  actionable  wrong,  it  is  always  in  the  party's 


(x)  ReyneU  v.  Spi-ye  (1852)  1  D. 
M.  G.  680,  21  L.  J.  Ch.  633. 

(y)  See  Benjamin  on  Sale,  449. 

(z)  Peek  V  Cfurney  (1873)  L.  R. 
6  H.  L.  392,  403,  43  L.  J.  Ch.  19. 

(a)  HiU  V.  Oray  (1816)  1  Stark. 
434,  as  explained  in  Keates  v.  Barl 
Cadogan  (1861)  10  C.  B.  591,  600  ; 
20  L.  J.  C.  P.  76  ;  qu.  if  the  expla- 
nation does  not  really  overrule 
the  particular  decision,  per  Lord 
Chelmsford,  L.  R.  6  H.  L.  391 ; 
Benjamin,  461-2. 


(h)  Per  Blackburn  J.  Lee  v.  Jona 
(1863)  17  C.  B.  N.  S.  at  p.  607,  U 
L.  J.  C.  P.  at  p.  140. 

(c)  Reynell  v.  Spi-ye  (1852)  1  D. 
M.  G.  at  p.  709 ;  Redgrave  v.  Huri 
(1881)  20  Cb.  Dtv.  at  pp.  12, 13, 
51  L.  J.  Ch.  113,  but  as  to  the 
diL'erence  tiiere  assumed  between 
equity  and  common  lav  see  per 
Bowen  L.J.  In  Newhigying  v.  Adam 
(1886)  34  Ch.  Div.  at  p.  594,  56 
L.  J.  Oh.  275. 
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choice,  as  an  alternative  remedy,  to  seek  rescission  of  the  l®f *f?  ^ 
contract,  if  any,  which  has  been  induced  by  the  fraud:  and  notneoes- 
it  is  settled  that  a  false  representation  may  be  a  sub-  ^"^' 
stantive  ground  of  action  for  damages  though  it  is  not  Action  of 
shown  that  the  person  making  the  statement  knew  it  to  ^^'^^ 
be  false.     It  is  enough  to  show  that  he  made  it  as  being 
true  within  his  own  knowledge,  with  a  view  to  secure  some 
benefit  to  himself,  or  to  deceive  a  third  person,  and  without 
believing  it  to  be  true  (d),  or  (it   is  submitted  as  the 
better  opinion  on  principle)  without  any  grounds  on  which 
a  reasonable  man  in  his  position  could  so  believe  (e). 

It  may  be  and  has  been  said  that  this  is  only  a  rule  of 
evidence  ;  the  want  of  any  reasonable  ground  for  believing 
a  thing  makes  it  very  difficult,  though  perhaps  not  impos- 
sible, to  prove  that  it  was  really  believed.  "  Supposing  a 
man  makes  an  untrue  statement,  which  he  asserts  to  be 
the  result  of  a  bona  Jide  belief  of  its  truth,  how  can  the  'j 
bona  Jides  be  tested  except  by  considering  the  grounds  of 
such  belief  ?  "  (/).  It  was  the  clear  and  unanimous  opinion 
of  the  Court  of  Appeal  in  Peek  v.  Derry  {(/)  that  a  belief 
not  founded  on  any  rational  ground  is  not,  as  matter  of 
law,  to  be  counted  as  belief  at  all.  This  opinion,  however, 
has  been  disapproved  in  the  House  of  Lords,  and  cannot 
now  be  relied  on  in  jurisdictions  bound  by  its  decisions  (h). 

At  all  events  mere  ignorance  as  to  the  truth  or  falsehood  Effect  of 
of  a  material  assertion  which  turns  out  to  be  untrue  must  ignorance 
be  treated  as  equivalent  to  knowledge  of  its  untruth.     "If 
persons  take  upon  themselves  to  make  assertions  as  to 
which  they  are  ignomnt  whether  they  are  true  or  untrue, 
they  must  in  a  civil  point  of  view  be  held  as  responsible 


(d)  Taylor  v.  Ashton  {18iS)  11  M. 
&W.401, 12  L.  J.  Ex.  363;  Evans 
V.  Edmonds  (1853)  13  0.  B.  777,  22 
L.J.C.  P.211. 

(c)  Peek  V.  JJerry  (1887)  37  Ch. 
Div.  541. 

(/)  Western  Bank  of  Scotland  v. 
Addie  (1867)  L.  R.  1  Sa  &  D.  145, 
ii«r  Lord  Chelmsford  at  p.   162. 


Lord  Cranworth's  opinion  (p.  168) 
trta's  it  more  decidedly  as  matter  uf 
evidence. 

{ff)  Supra  ni)te  (e) ;  followed  in 
Cann  v.  WiUson  (1888)  39  Cb.  D. 
39,  57  L.  J.  Ch.  1034,  Arnison  v. 
StnUh  (1889)  41  Ch.  Div.  348. 

(h)  Detry  v.  Peek,  July  1,  1889. 
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as  if  they  had  asserted  that  which  they  knew  to  be 
untrue  "  (i).  In  other  words,  wilful  ignorance  may  have 
the  same  consequences  as  fraud  (k).  So  may  ignorance 
which,  though  not  wilful,  is  reckless :  as  when  positive 
assertions  of  fact  are  made  as  if  founded  on  the  party's  own 
knowledge,  v,heroas  in  truth  they  are  merely  adopted  on 
trust  from  some  other  person.  The  proper  course  in 
such  a  case  is  to  refer  distinctly  to  the  authority  relied 
upon  (I). 

It  is  no  less  established  that  a  person  who  makes  a  wrong 
statement  as  to  a  fact  which  was  once  actually  within  his 
own  knowledge,  and  which  it  is  his  business  to  remember 
cannot  excuse  himself  by  alleging  that  he  had  forgotten  it 
at  the  time  of  making  the  statement  (m). 

Silence  is  equivalent  to  misrepresentation  for  these 
purposes  if  "  the  withholding  of  that  which  is  not  stated 
makes  that  which  is  stated  absolutely  false,"  but  not 
otherwise  (n). 

If  a  man  expects,  however  honestly,  that  a  certain  state 
of  things  will  shortly  exist,  he  is  not  thereby  justified  in 
asserting  by  words  or  conduct  that  it  does  now  exist,  and 
any  such  assertion,  if  others  have  acted  on  the  faith  of  it 
to  their  damage,  ought  to  be  a  ground  of  action  for  deceit, 
and  is  of   course    ground    for  rescinding  any  contract 


(i)  Per  Lord  Cairns,  Heese  River 
saver  Mining  Co.  v.  Smith  (1869)  L. 
R.  4  H.  L.  79 ;  Bawlins  v.  Wickham 
(1858)  3  De  G.  &  J.  304,  316,  28  L. 
J.  Ch.  188.  At  common  law  the 
same  rule  was  li^ven  by  Maule  J.  in 
Hvans  V.  Edmcmih  (1853)  13  C.  B. 
777,786,  22  L.  J.  C.  P.  211.  "I 
conceive  that  if  a  man  having  no 
knowledge  whatever  on  the  subject 
takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he 
does  so  at  his  peril,  and  if  it  be 
done  either  mth  a  view  to  secure 
some  benefit  to  himself  or  to  deceive 
a  third  person,  he  is  guilty  of  a 
fraud,  for  he  takes  upon  himself  to 
wanant  his  own  belief  of  the  truth 


of  that  which  he  so  asserts." 

(*)  Owmv.  iro»ian(1851)4H.L. 
C.  at  p.  1035. 

(J.)  JRawUns  v.  Wickham  (1858) 
3  De  G.  &  J.  at  p.  313,  SmWi'i  ca. 
(1867)  2  Ch.  at  p.  611. 

(m)  BurrovKs  v.  Lock  (1805)  10 
Ves.  470  ;  Slim  v.  Crouchsr  (1860) 
1  D.  F.  J.  518,  525,  29  L.  .T.Cb.273. 

(n)  Pede  v.  Gumey  (1873)  L.  R. 
6  H.  L.  377,  390,  403,  43  L.  J.  Ch. 
19,  an  equity  case  of  the  same  class. 
For  other  examples  of  suits  in  equity 
beforethe  Judicature  Acts  analogous 
to  the  action  of  deceit  at  law  s«« 
Slim  V.  Croueher,  aupra  ;  HUl  v. 
Lane  (1870)  1  Eq.  215, 220,  40  L 
J.  OL  41. 
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obtained  by  its  means.  A  stranger  who  accepts  a  bill  as 
agent  for  the  drawee  on  the  chance  of  his  ratifying  the 
acceptance  (o)  acts  at  his  peril.  But  we  have  learnt  from 
the  House  of  Lords  that  directors  of  a  tramway  company 
may  say  they  have  statutory  authority  to  use  steam  power 
when  they  only  expect  to  obtain  a  consent  which  the 
statute  requires  (p). 

Representations  of  this  kind,  which  deliberately  discount 
the  future,  seem  to  be  of  a  different  kind  from  statements 
honestly  made  on  erroneous  information  of  existing  facts. 
For  they  are  in  their  nature  incompatible  with  belief  in 
the  truth  of  the  assertion  which  is  actually  made.  This 
distinction  however  is  not  always  clearly  brought  out  in 
the  authorities  (q). 

The  application  of  the  doctrine  of  fraud  to  sales  by  Sales  by 
auction  is  peculiar.  The  courts  of  law  held  the  employ-  employ 
ment  of  a  puflfer  to  bid  on  behalf  of  the  vendor  to  be  «»«?* "' 
evidence  of  fraud  in  the  absence  of  any  express  condition 
^xing  a  reserve  price  or  reserving  a  right  of  bidding  ; 
for  such  a  practice  is  inconsistent  with  the  terms  on  which 
a  sale  by  auction  is  assumed  to  proceed,  namely  that  the 
highest  bidder  is  to  be  the  purchaser,  and  is  a  device  to 
put  an  artificial  value  on  the  thing  offered  for  sale  (r). 
There  existed  or  was  supposed  to  exist  (s)  in  courts  of 
equity  the  diflferent  rule  that  the  emplojonent  of  one  puffer 
to  prevent  a  sale  at  an  undervalue  was  justifiable  (<), 
Avith  the  extraordinary  result  that  in  this  particular  case 
a  contract  might  be  valid  in  equity  .  nich  a  court  of  law 
would  treat  as  voidable  on  the  ground  of  fraud.  The  Sale 
of  Land  by  Auction  Act,  1867  (30  &  31  Vict.  c.  48), 
assimilated  the  rule  of  equity  to  that  of  law.     The  Indian 


(o)  PUhiUv.  WaUer  (1832)  3  B.  & 
Ad.  lU. 

(j3)  Deiry  v.  Peek,  July  1,  1889, 
nvening  Peek  v.  j)etr}/,  37  Ch. 
Div.  541. 

(q)  See  L.  Q.  R.  iv.  369,  v.  102, 
103. 

(r)  Qreen  v.  £avcr»lock  (1863)  14 


C.  B.  N.  S.  204,  32  L.  J.  C.  P.  181. 

(«)  Doubt  wai  thro«va  upon  it  in 
Mortimer  v.  Bdl  (1865)  1  Ch.  10, 16, 
35  L.  J.  Ch.  25. 

(«)  SmUk  V.  Clarke  (1806)  12  Ve&. 
483  ;  Flint  v.  Woodin  (1852)  9  Ha. 
618. 
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Contract  Act  (s.  123)  adopts  the  rule  of  the  commou 
law  (u). 

Marriage  is,  to  some  extent,  an  exception  to  the  general 
rule:  but  marriage,  though  including  a  contract,  is  so  much 
more  than  a  contract  that  the  exception  is  hardly  a  rual 
one.  It  has  been  said  that  "unless  the  party  imposed  upon 
has  been  deceived  as  to  the  person  and  thus  has  given  no 
consent  at  all  [or  is  otherwise  incapable  of  giving  an 
intelligent  consent],  there  is  no  degree  of  deception  which 
can  avail  to  set  aside  a  contract  of  marriage  knowingly 
made"  (v).  At  any  rate  a  marriage  is  not  rendered  invalid 
by  the  parties  or  one  of  them  having  practised  a  fraud  on 
the  persons  who  performed  the  ceremony.  Where  a  mar- 
riage had  been  celebrated  in  due  form  by  Roman  ecclesi- 
astics at  Rome  between  two  Protestants,  who  had  previously 
made  a  formal  abjuration  (the  marriage  not  being  otherwise 
possible  by  the  law  of  the  place  as  it  then  was),  it  was  held 
immaterial  whether  the  abjuration  had  been  sincere  or 
not,  though  as  to  the  woman  there  was  strong  evidence  to 
show  that  it  was  not  (x). 

We  may  observe  in  this  place  that  when  the  consent 
of  a  third  party  is  required  to  give  complete  effect  to  a 
transaction  between  others,  that  consent  may  be  voidable 
if  procured  by  fraud,  and  the  same  rules  are  applied,  so 
far  as  applicable,  which  determine  the  like  questions  as 
between  contracting  parties.  Thus  where  the  approval  of 
the  directors  is  necessary  ?  ^r  the  transfer  of  shares  in  a 
company,  a  false  description  of  the  transferee's  condition, 
such  as  naming  him  "gentleman"  when  he  is  a  servant  or 


(u)  "If  at  a  sale  by  auction  the 
seller  makes  use  of  preten  ded  bid- 
dings to  raise  the  price,  the  sale  is 
voidable  at  the  option  of  the  buyer." 

(v)  Suiftv.KtUy{18S5)Z  Knapp, 
257,  293  :  but  this  is  one  of  Lcrd 
Brougham's  doubtful  or  more  than 
doubtftd  generalities.  In  sev  eral  of 
the  United  States  marriage  is  in 
some  circumstances  voidable  for 
fraud:  see  Mr.  Wald's  note  heir, 


referring  to  Bishop  on  Marriage 
ar.d  Divorce,  §§  105—206.  The 
Scottish  Courts  have  also  set  aaide 
mairiages  wh*  re  the  woman's  con- 
sent, though  obtained  by  fraudulent 
means  and  what  we  tail  "undne 
influence,"  appealed  to  have  been  a 
leal  one :  Fraser  on  the  Pereonal 
and  Domestic  Relations,  i.  ?34. 

(*)  Swift  V.  A'dlif  (1835)  ?  Knapp, 
257. 
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messenger,  or  a  false  statement  of  a  consideration  paid  by 
him  for  the  shares,  when  in  tnith  he  paid  nothing  or  was 
paid  to  execute  the  transfer,  is  a  fraud  upon  the  directors, 
the  object  being  to  mislead  them  by  the  false  suggestion 
of  a  real  purchase  of  the  shares  by  a  man  of  independent 
position  ;  and  on  a  winding-up  the  Court  will  replace  the 
transferor's  name  on  the  register  for  the  purpose  of  making 
him  a  contributory  (y). 

It  is  needful  to  add  a  few  words  on  the  decision  of  the 
House  of  Lords  in  Peek  v.  Derry  (z).  That  decision 
appears  to  include  the  following  points  : — 

The  right  to  bring  an  action  of  deceit  for  a  misrepre-  y 
sentation  inducing  damage  is  not  coextensive  with   the 
rjffht  to  rescind  a  contract  obtained  by  misrepresentation.  - 

In  an  action  of  deceit  the  cause  of  action  includes,  as  a 
necessary  element,  that  the  party  making  the  untrue 
representation  did  not  believe  it  to  be  true. 

The  want  of  sufficient  ground  for  a  particular  belief  is 
consistent  with  that  belief  being  honestly  entertained  ; 
and  want  of  diligence  (it  would  seem  even  the  total 
omission  of  any  care  at  all)  in  ascertaining  the  truth  of 
one's  statements  is  not  of  itself  an  actionable  wrong. 

,At  the  same  time  the  want  of  any  reasonable  ground    /) 
for  an  alleged  belief  in  the  truth  of  a  statement  which  / 
in  fact  was  untrue,  or  the  omission  to  use  any  care  to  / 
ascertain    the   truth,  is  evidence,  and  may  be   sufficient! 
evidence,  that  no  such  belief  was  honestly  held. 

The  Lords  seem  also  to  have  thought  on  the  facts  that, 
in  the  case  before  them,  the  grounds  of  belief  alleged  by 
the  defendants,  though  not  correct  or  sufficient,  were  such 
as  to  make  it  not  wholly  unreasonable  for  them  to  regard 
their  statement  as  subslaiitially  true. 


(y)  Ex  parte  Kintrea  (18'i9)  5  Cb. 
95,  39  L.  J.  Ch.  193  ;  Payne's  ca. 
(1869)  and  WiUiams'  ca.  (1869)  9 
Eq.223;  Lindlej,  2, 1436. 

(0  Sub  nom.  Den'y  v.  Peek,  5 
Times  Law  Bep.  625.  The  ratio 
diddendi  is  to  be  colbcted  chiefly 


from  Lord  Herochell's  opinion. 
Meanwhile  the  view  taken  in  the 
C  mrt  of  Appeal  has  again  been  set 
forth  by  Cotton  and  Lindley  L.JJ. 
in  Arnison  v.  Smith  (1889)  41  Ch. 
Div.  348,  371,  372,  decided  while 
Peck  V.  Derry  was  under  appeal. 
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CHAPTER  XL 

The  Right  of  Rescission. 

We  have  now  to  examine  a  class  of  conditions  which  apply 
indifferently,  or  very  nearly  so,  to  cases  of  simple  mis- 
representation (that  is,  where  the  truth  of  a  representation 
is  in  any  way  of  the  essence  of  a  contract)  and  cases  of 
deceit.  Some  of  them,  indeed,  extend  to  all  contracts 
which  are  or  have  become  voidable  for  any  cause  what- 
ever. 

The  questions  to  be  dealt  with  maybe  stftted  as  follows: 

What  must  be  shown  with  regard  to  the  representation 
itself  to  give  a  right  tD  relief  to  the  par+y  misled  ? 

What  is  the  extf)nt  of  that  right,  and  within  what 
bounds  can  it  be  exercised  ? 

The  Supreme  Court  of  tht  United  States  (a)  has  lately 
summed  up  the  points  which  a  plaintiff  in  an  action  for 
the  rescission  of  a  contract  must  establish  : — 

1.  That  the  defendant  has  made  a  representation  in 
regard  to  a  material  fact ; 

2.  that  such  representation  is  false  ; 

3.  that  such  representation  was  not  actually  believed 
by  the  defendant,  on  reasonable  grounds  (6),  to  be  tnie ; 

4.  that  it  was  made  with  intent  that  it  should  be  acted 
upon; 

6.  that  it  was  acted  on  by  complainant  to  his  damage ; 
6.  that  in  so  acting  on  it  the  complainant  was  ignorant 
of  its  falsity  and  reasonably  believed  it  to  be  true. 


(a)  Southern  Development  Co.  v. 
Silva  (1888)  125  U.  S.  247,  250. 
(6)  Obwrire  the  agreement  of  this 


irlth  the  opinion  of  the  Court  of 
Appeal  in  Peek  v.  Derr"  tupra,  p. 
5U2. 
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1.  As  to  the  representation  itsel£ 

A.  It  must  (except,  it  would  seem,  in  a  case  of  actual  As  to  the 

fraud)  be  a  representation  of  fact,  as,  distinguished  on  the  t^ttoT"'  > 

,'  one  hand  from  matter  of  law,  and  on  the  other  hand  from  "Wed  on 
„  .    .  •    1      1  •  f w  re- 

a  matter  oi  mere  opmion  or  mtention.  adnding  a 

As  to   the   fii-st  branch    of    the   distinction,   there  is  £?"*'*®*v 

I  It  must  DO 

authority  at  common  law  that  a  misrepresentation  of  the  of  matter 
legal  effect  of  an  instrument  by  one  of  the  parties  to  it  ^j  ij|^(b^* 
does  not  enable  the  other  to  avoid  it  (c).     And  in  equity  ?«•_«»  to 
there  is  no  reason  to  suppose  that  the  rule  is  otherwise,  fraud). 
thouo^h  the  authorities  only  go  to   this   extent,  that  no 
mdeT)endent  liability  can  arise  from  a  misrepresentation  of 
what  is  purely  matter  of  law  (d).     But  this  probably  does 
not  apply  to  a  deliberately  fraudulent  mis-statement  of  the 
law  (e).    The  circumstances  and  the  position  of  the  parties 
may  well  be  such  as  to  make  it  not  imprudent  or  unreason- 
able for  the  person  to  whom  the  statement  was  made  to 
rely  on  the  knowledge  of  the  person  making  it :  and  it 
would  certainly  work  injustice  if  it  were  held  necessary  to 
apply  to  such  a  case  the  maxim  that  every  one  is  presumed 
to  know  the  law.     The  reason  of  the  thing  seems  to  be  that 
in  ordinary  cases  the  law  is  equally  accessible  to  both 
parties,  and  statements  about  it  are  equally  verifiable  by 
both,  or  else  are  in  the  region  of  mere  opinion.     But  there 
is  no  need  to  extend  this  to  exceptional  cases.    At  all  events 
the  nile  applies  only  to  pure  propositions  of  law.     The 
existence  and   actual   contents   of  e.g.   a  private  Act  of 
Parliament  are   as   much   matters  of  fact  as  any  other 
concrete  facts  (/). 


(c)  Lewis  V.  Jones  (1625)  4  B.  & 
C.  506.  Not  so  if  the  actual  con- 
tents or  nature  of  the  instrument 
tre  miBrepresented,  as  we  i-aw  in  Ch. 
IX. 

(d)  RaihdaU  v.  Ford  (1866)  2  Eq. 
750,  36  L.  J.  Ch.  76r  ;  BetUtie  v. 
iorrf£i«ry(1872)7  Ch.  777,  802, 
L.  R.  7  H."  L.  102,  180, 41  L.  J.  Ch. 
804,  44  t6.  20  (the  House  of  Lords 


held  there  was  no  misrepresentation 
at  all). 

(c)  Ilirschfeld  v.  London.,  Brighton, 
.C-  Smith  Coast  Rij.  Co.  (1876)  2  Q.  B. 
p.  1,  46  L.  .T.  Q.  B.  1  ;  Bowen  L.J. 
in  West  London  Commercial  Bank 
V.  Kitson  (1884)  13  Q.  B.  Div.  at  p. 
363 

(/)  Bowen  L.  J.  vbi  sup. 
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As  to  the  second  branch,  we  may  put  aside  the  cases 
already  mentioned  in  which  the  substance  of  the  fraud  is 
not  misrepresentation,  but  a  wrongful  intention  going  to 
the  whole  matter  of  the  contract.  Apart  from  these  it 
appears  to  be  the  rule  that  a  false  representation  of  motive 
or  intention,  not  amounting  to  or  including  an  assertion  of 
existing  facts,  is  inoperative.  "  It  is  always  necessary  to 
distinguish,  when  an  alleged  ground  of  false  representation 
is  set  up,  between  a  representation  of  an  existing  fact 
which  is  untrue  and  a  promise  to  do  something  in  future "(o). 
On  this  ground  was  put  the  decision  in  Vernor.  v. 
Keys  (h),  where  the  defendant  bought  a  business  on  bohalf 
of  a  partnership  firm.  The  price  was  fixed  at  4,500^.  en 
his  statement  that  his  partners  would  not  give  more :  a 
statement  afterwards  shown  to  be  false  by  the  fact  that  he 
charged  them  in  account  with  a  greater  price  and  kept  the 
resulting  difference  in  their  shares  of  the  purchase-money 
for  himself.  It  was  held  that  the  vendor  could  not  main- 
tain an  action  of  deceit,  as  the  statement  amounted  only 
to  giving  a  false  reason  for  not  offering  a  higher  price. 
The  case  also  illustrates  the  principle  that  collateral  fraud 
practised  by  or  against  a  third  person  does  not  avoid  a 
contract.  Here  there  was  fraud,  and  of  a  gross  kind,  as 
between  the  buyer  and  his  partners  ;  but  we  must  dismiss 
this  from  consideration  in  order  to  form  a  correct  estimate 
of  the  decision  as  between  the  buyer  and  seller.  It  must 
be  judged  of  as  if  the  buyer  had  communicated  the  whole 
thing  to  his  partners  and  charged  them  only  with  the 
price  really  given.  Still  the  decision  is  difficult  to  accept. 
For  the  buyer  was  the  agent  of  the  firm,  and  in  substance 
made  a  false  statement  of  a  distinct  matter  of  fact  touching 
the  extent  of  his  authority,  though  it  was  no  doubt  a 
matter  as  to  which  he  was  not  bound  to  make  any  state- 


{g)  Melliah  L.J.  Ex  parte  Burrell 
(1876)  1  Ch.  Dlv.  at  p.  562. 

(h)  (1810)  12  East  632,  in  Ex. 
Ch.  4  Taunt.  488.  The  language 
used  in  the  Ex.  Ch.  to  the  effect 


that  the  buyer's  liberty  mwt  be  co- 
extensive  with  the  seUerV,  which  i> 
to  "  tell  every  falsehood  he  can  to 
induce  a  buyer  to  purchase,"  ii  of 
course  not  to  be  literally  accepttd. 


mm 


REPRESENTATIONS  OF  FACT  OR  OTHERWISE. 


545 


timate 
must 
whole 

Ith  the 
Dcept. 

bstance 

luching 
i)\ibt  a 
state- 


itf  t  be  CO- 
,  which  is 
he  can  to 
ise,"  i«  ot 
ccepttd. 


ment  or  to  answer  any  questions.  And  it  has  been  held 
in  the  Privy  Council  that  it  is  clearly  fraudulent  for  A. 
and  B.  to  combine  to  sell  property  in  B.'s  name,  B.  not 
being  in  truth  the  o-^^ner  b\it  only  an  intermediate  agent, 
and  the  nominal  price  not  being  the  real  price  to  be  paid 
to  the  owner  A.,  but  including  a  commission  to  be  retained 
by  B.  (i).  This  seems  to  shake  the  authority  of  Vernon 
V.  Keys,  though  it  cannot  actually  overrule  the  decision  (k). 
This  difficulty,  however,  affects  only  the  particular  applica- 
tion of  the  doctrine  on  which  the  Court  proceeded.  And 
under  particular  conditions  a  statement  of  intention,  such 
as  the  purpose  to  which  a  proposed  loan  is  intended  to  be 
applied,  may  be  a  material  statement  of  fact  (l). 

It  needs  no  authority  to  show  that  a  statement  of  what  State- 
is  merely  matter  of  opinion  cannot  bind  the  person  making  matter^of 
it  as  if  he  had  warranted  its  correctness.     And  it  is  said  opinion. 
that  if  a  man  makes  assertions,  as  of  matter  of  fact  within 
his  own  knowledge,  concerning  that  which  is  by  its  nature 
only  matter  of  more  or  less  probable  repute  and  opinion, 
he  is  not  legally  answerable  as  for  a  deceit  if  the  assertion 
turns  out  to  be  false  (m).     But  it  seems  doubtful  if  this 
could  be  upheld  at  the  present  day.     For  surely  the  affir- 
mation of  a  thing  as  within  my  own  knowledge  implies  the 
affirmation  that  I  have  peculiar  means  of  knowledge  :  and 
if  I  have  not  such  means,  then  my  statement  is  false  and 
I  shall  justly  be  held  answerable  for  it,  unless  indeed  the 


(i)  Lindsay  Pttroleum  Co,  v.  Hard 
(1874)L.  R.'5P.  C.  221,  243. 

(i)  The  decisions  of  the  Judicial 
Committee,  t'  jugh  t'uey  carry  great 
weight,  are  not  binding  in  English 
Courts:  Bee  Leaak  v.  Scott  (1877)  2 
Q.  B.  Div.  376,  46  L.  J.  Q.  B.  676, 
where  the  C.  A.  refused  to  follow 
the  Jadicial  Gommittee,  also  Smith 
i.Bmcn  (1871)  L.  R.  6  Q.  B.  at  p. 
736,40L.  J.  Q.  B.  214. 

(I)  Edfiinyton  v.  FUzmaurice  (1885) 
29Ch.  Div.  159,480,  483. 

(m)  Haycraft  \.  Ci-easy  (180!)  2 
£ut92.    Here  the  defendant  had 


stated,  as  a  fact  within  his  o'vn 
knowledge,  that  a  person  was  sol- 
vent who  appeared  to  have  ample 
means,  but  turned  out  to  be  an  im- 
postor. The  majority  of  the  Court 
seem  to  have  thought  that  the  plain- 
tiff must  in  the  circumstances  have 
known  the  defendant  to  be  express- 
ing only  an  opinion  founded  on  that 
which  appeared  to  all  the  world. 
So  a  statement  of  confident  expecta- 
tion of  profits  must  be  distinguished 
from  an  assertion  as  to  profits 
actually  made  :  Bellaira  v.  Tucker 
(1884)  13  Q.  B.  D.  562. 

N   N 
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Ambigu- 
ous state- 
ments. 


special  knowledge  thus  claimed  is  of  a  kind  manifestly 
incredible. 

Statements  which  in  themselves  are  ambiguous  cannot 
be  treated  as  fraudulent  >  lerely  because  they  are  false  in 
some  one  of  their  possible  senses.  In  such  a  case  the  party 
who  complains  of  having  been  misled  must  satisfy  the 
Court  that  he  understood  and  acted  on  the  statement  in 
the  sense  in  which  it  was  false  (n). 


There- 
presenta- 
tion must 
induce  the 
contract. 

No  relief 
to  a  party/ 
whb  has 
acted  on 
his  own  / 
judgmenc. 


As  to 
means  of 
know- 
ledge: im- 
material 
in  case  of 
active 


B.  The  representation  must  be  such  as  to  induce  the 
contract  (clans  locmn  contractui)  (o). 

Relief  cannot  be  given  on  the  ground  of  fraud  or  mis- 
representation to  a  party  who  has  in  fact  not  acted  on  the 
statements  of  the  other,  but  has  taken  steps  of  his  own  to 
verify  them,  and  has  acted  on  the  judgment  thus  formed 
by  himself 

"  The  Court  must  be  careful  that  in  its  anxiety  to  correct 
frauds  it  does  not  enable  persons  who  have  joined  with 
others  in  speculations  to  convert  their  speculations  into 
certainties  at  the  expense  of  those  with  whom  they  have 
joined  "  (p). 

It  is  not  perfectly  free  from  doubt  whether  in  any,  and 
if  in  any,  in  what  cases  the  possession  of  means  of  know- 
ledge which  if  used  would  lead  to  the  discovery  of  the 
truth  will  bar  the  party  of  his  remedy. 

In  the  case  of  active  misrepresentation  it  is  no  answer 
in  proceedings  either  for  damages  or  for  setting  aside  the 
contract  to  say  that  the  party  complaining  of  the  misrepre- 
sentation had  the  means  of  making  inquiries.  "  In  the 
case  of  Dohcll  v.  Stevens  (q)     .     .     which  was  an  action 


(n)  Smith  v.  Chadvnch  (1884)  9 
App.  Ca.  187,  51  L.  J.  Ch.  597,  see 
especially  per  Lord  Blackburn  at 
pp.  199-201.  The  language  used  in 
Hallows  V.  Fernk  (1868)  3  Ch.  at 
p.  476  seems  to  go  too  far.  Lord 
Blackburn  leaves  it  as  an  unsettled 
question  what  would  happen  if  the 
defendant  could  in  turn  prove  the 
falsehood  or  ambiguity  to  b"  due 


to  a  mere  blunder. 

(o)  Lord  Broueham,  Attvmd  v. 
Snmll  (1835-8)  6  CI.  &  F.  444;  Lord 
Wensleydale,  SmUh  v.  Kaij  (1859) 
7  H.  L.  C.  775-76. 

(p)  Jaminys  v.Brouyhton  (1853-4) 
5  D.  M.  G.  12ti,  140,  22  L.  J.  Ch, 
584  ;  Dijer  v.  Haryravi  (1805)  10 
Ves.  c*05. 

(V)  (1825)  3  B.  &  C.  623. 
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for  deceit  in  falsely  representing  the  amount  of  the  business  misrepre- 
done  in  a  public-house,  the  purchaser  was  held  to  be 
entitled  to  recover  damages,  although  the  books  were  in 
the  house,  and  he  n  '.ght  have  had  access  to  them  if  he  had 
thought  proper  "  (r).    The  rule  was  the  same  in  the  Court 
of  Chancery.     It  was  said  of  a  purchaser   to  whom  the 
state  of  the  property  he  bought  was  mip^epresented : — 
"  Admitting  that  he  might  by  minute  examination  make 
that  discovery,  he  was  not  driven  to  that  examination,  the 
other  party  having  taken  upon  him  to  mako  a  representa- 
tion.   .    -     The    purchaser  is  induced  to   make  a  lees 
accurate  examination  by  the  representation,  which  he  had 
a  right  to  believe  "  (s).     The  principle  is  that  "  No  man 
can  complain  that  another  has  too  implicitly  relied  on  the 
truth  of  what  he  has  himself  stated  "  (t).     And  it  is  not 
enough  to  show  that  the  party   misled  did   make   some 
examination  on  his  own  account ;  proof  of  cursory  or  in- 
effectual inquiries  will  not  do  (u).     In  order  to  bar  him  of 
his  remedy,  it  must  be  shown  either  that  he  knew  the  true 
state  of  the  facts,  or  that  he  did  not  rely  on  the  facts  as 
represented  (w). 

In  1 867  the  same  principle  was  affirmed  by  Lord  Chelms- 
ford in  the  House  of  Lords  (x).  The  suit  was  instituted 
by  a  shareholder  in  a  railway  company  to  be  relieved  from 
his  contract  on  the  ground  of  misrepresentations  contained 
ill  the  prospectus.  Here  it  was  contended  that  the  pro- 
spectus referred  the  intending  shareholder  to  other  docu- 
ments, and  offered  means  of  further  information  :  besides, 
the  memorandum  and  articles  of  association  (and  of  these 
at  all  events  he  was  bound  to   take   notice)    sufficiently 


(r)  Per  Lord  Chelmsford,  L.  R. 
2  ILL  121. 

(>)  Dyer  v.  Hargrave  (1805)  10 
Ves,  at  p.  509. 

W  Reynell  v.  Sprye  (1852)  1  D. 
M.  6.  at  p.  710  ;  Price  v.  Macaulay 
(1852)  2  D.  M.  G.  339,  346. 

(«)  Redyrave  v.  ffurd  (1881)  20 
Ch.  Div.  1,  61  L.  J.  Ch.  113. 


{w)  Redyrave  v.  Hurd  (1881)  20 
Ch.  Div.  1,  21  (Je^^el  M.  R.). 

{x)  Central  Ry.  Co,  of  Venezuela 
V.  Kisch  (1867)  L.  R.  2  H.  L.  99, 
120,  36  L.  J.  Ch.  849.  As  to  the 
earlier  and  indtciaive  case  of  Attwood 
V.  StnaU  (1835-H)  6  CI  &  F  232, 
see  now  Redyraie  v.  Hard  (1881)  20 
Ch.  Div.  at  p.  14,  61  L.  J.  Ch.  113. 

N   N   2 
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corrected  the  errors  and  omissions  of  the  prospectus, 
the  objection  is  thus  answered  : — 


But 


"  When  once  it  is  established  that  there  has  been  any  fraudulent  mis- 
representation or  wilful  concealment  by  which  a  person  has  been  induced 
to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be  relieved  from  it 
to  tell  him  that  he  might  have  known  the  truth  by  proper  inquiry.  He  has 
a  right  to  retort  upon  his  objector,  '  You  at  least,  who  have  stated  what  is 
nntrue,  or  have  concealed  the  truth  for  the  purpose  of  drawing  me  into  a 
contract,  cannot  accuse  me  of  want  of  caution  because  I  relied  implicitly 
upon  your  fairness  and  honesty.'  " 


Otherwise 
in  case  of 
mere  non- 
disolo- 
mre, 
aemble. 


Mere  aa- 
sertion  of 
title. 


This  doctrine  appears,  also  on  Lord  Chelmsford's 
authority,  not  to  apply  to  the  case  of  mere  non-disclosure, 
without  fraudulent  intention,  of  a  fact  which  ought  to 
have  been  disclosed. 

"  When  the  fact  is  not  misrepresented  but  concealed  [or 
rather  not  communicated]  (y)  and  there  is  nothing  done  to 
induce  the  other  party  not  to  avail  himself  of  the  means 
of  knowledge  within  his  reach,  if  he  neglects  to  do  so  he 
may  have  no  right  to  complain,  because  his  ignorance  of 
the  fact  is  attributable  to  his  own  negligence  "  (z). 

It  appears  also  not  to  apply  to  a  mere  assertion  of  title 
by  a  vendor  of  land  (a). 

In  a  case  before  Lord  Hatherley,  when  V.-C,  the  double 
question  arose  of  the  one  party's  knowledge  that  his  staie- 
ment  was  untrue,  and  of  the  other's  means  of  learning  the 
truth.  The  suit  was  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  limestone  quarry.  The  plaintiff 
made  a  distinct  representation  as  to  the  quality  of  the 
limestone  which  was  in  fact  untrue  :  he  did  not  believe  it 
to  be  false,  but  he  had  taken  no  pains  to  ascertain,  as  he 
might  easily  have  done,  whether  it  was  true  or  not.  But 
tuen  the  defendant  had  not  relied  exclusively  upon  this 
statement,  for  he  went  to  look  at  the  stone ;  still  he  was 


(y)  See  L.  R.  2  H.  L.  339. 

(z)  New  Brunsmck,  d:c.  Co.  v. 
Conyheare  (1862)  9  H.  L.  C.  711, 
742,  31  L.  J.  Ch.  297. 

(a)  Hume  v.  Pocock  (1866)  1  Cb. 


879,  385,  35  L.  J.  Ch.  73i,  where 
however  the  real  contract  was  to 
buy  up  a  particular  claim  of  title, 
whatever  it  might  be  worth. 
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not  a  limebumer  by  trade,  and  could  not  be  supposed  to 
have  trusted  merely  to  what  he  saw,  being  in  fact  not 
competent  to  judge  of  the  quality  of  limestone.  The  result 
was  that  the  Court  refused  specific  performance,  declining 
to  decide  whether  the  contract  was  otherwise  valid  or 
not  (/>). 

The  case  of  Horsfall  v.  ThoTnas  (c)  was  decided  on  the 
same  principle  ;  there  a  contrivance  was  used  to  conceal  a 
defect  in  a  gun  manufactured  to  a  purchaser's  order,  but 
the  purchaser  took  it  without  any  inspection,  and  therefore, 
although  the  vendor  intended  to  deceive  him,  had  not  been 
m  fact  deceived. 

It  might  also  be  given  as  a  rule  that  the  representation 
must  be  material.  But  to  make  this  quite  accurate  it 
should  be  stated  in  the  converse  form,  namely  that  a 
material  representation  may  be  presumed  to  have  in  fact 
induced  the  contract ;  for  a  man  who  has  obtained  a  con- 
tract by  false  representations  cannot  afterwards  be  heard 
to  say  that  those  representations  were  not  material.  The 
excuse  has  often  been  put  forward  that  for  anything  that 
appeared  the  other  party  might  no  less  have  given  his 
consent  if  the  truth  had  been  made  known  to  him,  and 
the  Court  has  always  been  swift  to  reject  it.  When  a 
falsehood  is  prove'^  the  Court  does  not  require  positive 
evidence  that  it  was  successful  (d);  it  rather  presumes 
that  assent  would  not  have  been  given  if  the  facts  had 
been  known  (e).  Those  who  have  made  false  statements 
cannot  ask  the  Court  to  speculate  on  the  exact  share  they 
may  have  had  in  inducing  the  transaction  (/) ;  or  on 
what  might  have  been  the  result  if  there  had  been  a  full 
communication  of  the  truth  (g) :  it  is  enough  that  an  untrue 


Attempt 

to  deceive 

inspection 

which 

porchaBer 

omits  to 

make. 


(6)  Higrjins  v.  Sai.iels  (1862)  2  J. 
fc  H.  460,  468,  469. 

(c)  (1862)  1  H.  &  C.  90,  31  L.  J 
Ex.  822,  dissented  from  by  Cock- 
bum  C.J.,  Smith  V.  Hughet  (1871) 
L  R,  6  Q.  B.  at  p.  605,  but  it  se^^ms 
good  Isw. 

(d)  WiUiamt'  ca.  (1869)    9  Eq. 


225,  n. 

(e)  Expoiie  Kintrea  (1869)  5  Ch. 
at  p.  101,  39  L.  J.  Ch.  193. 

(/)  ReyneU  v.  Spryc  (1852)  1  D. 
M.  G.  at  p.  708. 

{g)  Smith  V.  Kay  (1859)  7  H.  L. 
C.  at  p.  769. 


9. 
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And  con- 
tract inci- 
dental to 
fraudu- 
lent trauB' 
action  is 
itself 
treated  aa 
fraudu- 
lent. 


statement  has  been  made  which  was  likely  to  induce  the 
party  to  enter  into  the  contract,  and  that  he  has  done 
so  (h).  This  inference  or  presumption  is  one  of  fact,  not 
of  law,  and  is  open  to  contradiction  like  other  inferences  of 
the  same  kind  (^). 

In  like  manner,  if  there  has  been  an  omission  even 
without  fraud  to  communicate  something  which  ought  to 
have  been  communicated,  it  is  too  late  to  discuss  whether 
the  commimication  of  it  would  probably  have  made  anv 
difference  (j). 

If  it  be  asked  in  general  terms  what  is  a  material 
fact,  we  may  answer,  by  an  extension  of  the  language 
adopted  by  the  Queen's  Bench  in  a  case  of  marine  in- 
surance (^;),  that  it  is  anything  which  would  aifect  the 
judgment  of  a  reasonable  man  governing  himself  by  the 
principles  on  wliich  men  in  practice  act  in  the  kind  of 
business  in  hand. 

There  is  an  exception,  but  only  an  apparent  one,  to  the 
rule  that  the  representation  must  be  the  cause  of  the  other 
party's  contracting.  A  contract  arising  directly  out  of  a 
previous  transaction  between  the  same  parties  which  was 
voidable  on  the  ground  of  fraud  is  itself  in  like  manner 
voidable.  A.  makes  a  contract  with  B.,  with  the  fraudulent 
intention  of  making  it  impossible  by  a  secret  scheme  for  B. 
to  perform  the  contract.  B.  ultimately  agrees  to  pay  and 
does  pay  to  A.  a  sum  of  money  to  be  released  from  the 
contract :  if  he  afterwards  discovers  the  scheme  B.  can 
rescind  this  last  agreement  and  recover  the  money 
back  (l). 


{h)  Per  Lord  Denman  C..T.  Wat- 
son V.  Earl  of  Charlemont  (1848) 
12  Q.  B.  856,  864,  18  L.  J.  Q.  B.  66. 
To  tbe  like  effect,  Jesael  M.R.  in 
Smith  V.  Chadwick  (1884)  20  Cb. 
Div.  at  p.  44  (eee  however  next 
note). 

(»)  Lord  Blackburn,  Smith  v. 
Chadwick  (1884)  9  App.  Ca.  at  p. 


196, 

ij)  Traill  v.  Baring  (1864)  4  D, 
J.  S.  at  p.  330. 

(k)  lonidea  v.  Pender  (1874)  L  R. 
9  Q.  B.  531,  43  L.  J.Q.  B.227, tvpra, 
p.  512. 

{I)  Barry  v.  Croskei/  (1861)  2  J.  4 
H.  1. 
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"If  the  promoter  of  a  company  procures  a  company  to  be  formed 
by  improper  and  fraudulent  meann,  and  for  the  purpose  of  securing  a 
profit  to  himself,  which,  if  the  company  was  succeRsful,  it  would  be 
nnitut  and  inequitable  to  allow  him  to  retain  [in  the  particular  case  a 
secret  payment  to  the  promoter  out  of  purchase-money]  and  the  company 
proves  abortive  and  is  ordered  to  be  wound  up  without  doing  any  business, 
the  promoter  cannot  be  allowed  to  prove  against  the  company  in  the 
winding-up,  either  in  respect  of  his  services  in  forming  the  company  or 
in  respect  of  his  sei-vices  as  an  officer  of  the  company  after  the  company 
was  registered  "  (m). 


So  it  is  where  the  parties  really  interested,  though  not 
the  nominal  parties,  are  the  same.  Thus  where  a  sale  of 
goods  is  procured  by  fraud,  and  the  vendors  forward  the 
goods  by  railway  to  the  purchaser's  agent,  and  afterwards 
reclaim  them,  indemnifying  the  railway  company,  these 
facts  constitute  a  good  defence  to  an  action  by  the  pur- 
chaser's agent  against  the  railway  company,  though  the 
re-delivery  to  the  vendors  was  before  the  discovery  of  the 
fraud  and  arose  out  of  an  unsuccessful  attempt  to  stop  the 
goods  in  transitu  (n). 


C.  The  representation  must  be  made  by  a  party  to  the  Must  be 
contract.     This  rule  in  its  simple  form  is  elementary.     It  ^pty  ^ 
is  obvious  that  A.  cannot  be  allowed  to  rescind  his  contract  ^^^  '^^^ 
with  B.  because  he  has  been  induced  to  enter  into  it  by 
some  fraud  of  C.  to  which  B.  is  no  party  (o).     Thus  in 
Stiirge  v.  Starr  (p)  a   woman  joined  with  her  supposed 
husband  in   dealing  with  her  interest  in  a  fund.     The 
marriage  was  in  fact  void,  the  man  having  concealed  from 
her  a  previous  marriage.     It  was  held  that  this  did  not 
affect  the  rights  of  the  purchaser. 


(m)  Per  Cur.  Hereford  dk  S.  Wales 
Waggon  ct  Engineering  Co.  (1876) 
2  Ch.  Div.  621,  626,  45  L.  J.  Ch. 
461. 

(n)  Clough  v.  L.  Sf  N.  W.  Ry.  Co. 
(1871)  (Ex.  Ch.)  L.  R.  7  Ex.  26, 
U  L.  J.  Ex.  17,  an  exceedingly  in- 
itrnctive  case:  as  to  the  miscon- 
ceivedaot  being  justified  by  reference 


to  the  true  ground  of  rescission 
afterwards  discovered,  cp.  Wright's 
ca.  (1871)  7  Ch.  55,  41  L.  J.  Ch.  1. 

(o)  See  per  Lord  Cairns,  Smith's 
ca.  2  Ch.  at  p.  616. 

(p)  (1833)  2  My.  &  K.  195,  cp. 
WheeUon  v.  Hardisty  (1857^  8  E.  & 
B.  232,  26  L.  J.  Q.  B.  265,  27  t6. 
241. 
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As  to  re-        When  we  come  to  deal  with  contracts  made  by  agents 
tions  made  the  question  arises  to  what  extent  the  representations  of 
by  agents,  ^.j^g  agent  are  to  be  considered  as  the  representations  of  the 
principal  for  the  purposes  of  this  rule.     And  this  qnostion, 
though  now  practically  set  at  rest  by  recent  decisions,  is 
one  which  has  given  rise  to  some    difficulty.      A  false 
statement  made  by  an  agent  with  his  principal's  express 
authority,  the  principal  knowing  it  to  be  false,  is  obviously 
equivalent  to  a  falsehood  told  by  the  principal  himself;  nor 
can  it  make  any  difference  as  against  the  principal  whether 
the  agent  knows  the  statement  to  be  false  or  not.    But  we 
may  also  have  the  following  cases.     The  statement  may 
be  not  expressly  authorized  by  the  principal,  nor  known  to 
be  untrue  by  him,  but  known  to  be  untrue  by  the  agent ; 
or  conversely,  the   statement  may  be  not  known  to  the 
agent  to  be  untrue,  and  not  expressly  authorized  by  the 
principal,  the  true  state  of  the  facts  being,  however,  known 
to  the  principal.     There  is  no  doubt  that  in  the  first  case 
the  principal  is  answerable,  subject  only  to  the  limitation 
to  be  presently  stated  (q).     In  the  second  case  there  is 
every  reason  to  believe  that  the  same  rule  holds  good,  not- 
withstanding a  much  canvassed  decision  to  the  contrary  (r), 
which,  if  not  overruled  by  the  remarks  since  made  upon 
it  (s),  has  been  cut  down  to  a  decision  on  a  point  of 
pleading  which  perhaps  cannot,  and  certainly  need  not, 
ever  arise  again. 
The  only        These   distinctions   have   to  be  considered  only  when 
whether     there  is  a  question  of  fraud  in  the  strict  sense,  and  then 
therepre-  chiefly  when  it  is  sought  to  make  the  principal  liable  in 
was  within  damages.     Where  a  non-fraudulent  misrepresentation  suf- 
ftuthoritv "  ^^^^  *^  avoid  the  rontract,  there  it  is  clear  that  the  only 
thing  to  be  ascertained  is  whether  the  representation  was 


authority. 


{q)  The  rule  applies  to  an  agent 
who  profits  by  the  fraud  of  a  sub- 
agent  employed  by  bim  :  Cockburn 
C.J.  in  Weir  v.  Bdl  (1878)  3  Ex.  D. 
at  p.  249. 

(r)  Comfoot  v.  Fowke  (1840)  6  M. 


&  W.  358. 

(«)  2  Sm.  L.  C.  95, 100  :  and  see 
especially  per  Willes  J.  in  Barwkk  v, 
English  Joint  Stock  Bank  (1867)  L 
K.  2  Ex.  262. 
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in  fact  within  the  scope  of  the  agent's  authority.     And  it  ^"^^.^ 
seems  to  be  now  the  law  that  this  is  the  only  question  joint 
even  in  a  case  of  fraud.     It  has  been  so  laic  down  by  a  g^^ 
considered  judgment  of  the  Exchequer  Chamber  (t),  fully  Maokay  v. 
approved  by  later  decisions  of  the  Judicial  Committee  (u).  ^ig^i  u^nk 
According  to  this  the  rule  is  "that  the  master  is  answerable  ?*  New 
for  every  such  wrong,"  including  fraud,  "  of  the  servant  or  wick. 
agent  as  is  committed  in  the  course  of  the  service  and  for 
the  master's  benefit,  though  no  express  command  or  privity 
of  the  master  be  proved."     Although  the  master  may  not 
have  authorized  the  particular  act,  yet  if  "  he  has  put  the 
agent  in  his  place  to  do  that  class  of  acts  "  he  must  be 
answerable  for  the  agent's  conduct.    It  makes  no  difference 
whether  the  principal  is  a  natural  person  or  a  corpora- 
tion (x).     In  two  of  the  cases  just  referred  to,  a  banking 
corporation  was  held  to  be  liable  for  a  false  representation 
made  by  one  of  its  officers  in  the  course  of  the  business 
usually  conducted  by  him  on  behalf  of  the  bank ;  and  this 
involves  the  proposition  that  the  party  misled  is  entitled 
to  rescind  the  contract  induced  by  such  representation. 

The  directors  and  other  officers  of  companies,  acting  Directors 
within  the  functions  of  their  offices,  are  for  this  purpose  motMiSr 
agents,  and  the  companies  are  bound  by  their  acts  and 
conduct.     Conversely,  where  directors  employ  an  agent  for 
the  purposes  of  the  company,  and  that  agent  commits  a 
fraud  in  the  course  of  his  employment  without  the  personal 
knowledge  or  sanction   of  the    directors,  the  remedy  of 
persons  injured  by  the  fraud  is  not  against  the  directors, 
who  are  themselves  only  agents,  but  against  the  company 


\ 


(t)  Barioick  v.  Engliih  Joint  Stock 
Bank  (1867)  L.  R.  2  Ex.  259,  36  L. 
J.  Ex.  147. 

(u)  Maekay  v.  Commercial  Bank  of 
^'ewBrunsmck  (187 i)  L.  R.  5  P.  C. 
394,  411,  43  L.  J.  P.  C.  31  ;  Swire 
V,  Francis  (1877)  3  App.  Ca.  106, 
WLJ.P.  C.  18. 

W  L.R.  5  P.  C.  413-5,cli88enUng 


from  the  dicta  on  this  point  in 
Wettern  Bank  of  Scotland  v.  Addie 
(1867)  L.  R.  1  Sc.  &  D.  145,  wUch. 
though  apparently  intended  to  be 
deciaive,  have  not  been  followed. 
Swift  V.  Jewsbury  (1874)  (Ex.  Ch.) 
L.  R.  9  Q.  £.  at  p.  312,  per  Lord 
Coleridge  G.J.  Cp.  I.  G.  A.  §  288. 
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Agent 
always 
liable  for 
his  own 
personal 
francL 


as  ultimate  principal  (y)  :  and  one  director  is  not  liable 
for  fraud  committed  by  another  director  without  his 
authority  or  concurrence  {z).  Reports  made  in  the  first 
instance  to  a  company  by  its  directors,  if  afterwards 
adopted  by  a  meeting  and  "industriously  circulated,"  must 
be  treated  as  the  representations  of  the  company  to  tho 
public,  and  as  such  will  bind  it  (a).  Statements  in  a 
prospectus  issued  by  promoters  before  the  company  is  in 
existence  cannot  indeed  be  said  with  accuracy  to  be  made 
by  agents  for  the  company  :  for  one  cannot  be  an  agent 
even  by  subsequent  ratification  for  a  principal  not  in 
existence  and  capable  of  ratifying  at  the  time  [h).  But 
such  statements  also,  if  afterwards  expressly  or  tacitly 
adopted,  become  the  stat'^ments  of  the  company.  It  is  a 
principle  of  general  application,  by  no  means  confined  to 
these  cases,  that  if  A.  makes  an  assertion  to  B.,  and  B. 
repeats  it  to  C.  in  an  unqualified  manner,  intending  him  to 
act  upon  it,  and  C.  does  act  upon  it,  B.  makes  that  assertion 
his  own  and  is  answerable  for  its  consequences.  If  he 
would  guard  himself,  it  is  easy  for  him  to  say :  "  This  is 
what  A.  tells  me,  and  on  his  authority  I  repeat  it ;  for  my 
own  part  I  believe  it,  but  if  you  want  any  further  assurance 
it  is  to  iiim  you  must  look  "  (c). 

It  is  to  be  borne  in  mind  that  in  a  case  of  actual  fraud 
on  the  part  of  an  agent  the  responsibility  of  the  principal 
does  not  in  any  way  exclude  the  responsibility  of  the  agent. 
"All  persons  directly  concerned  in  the  commission  of  a  fraud 
are  to  be  treated  as  principals";  and  in  this  sense  it  is  tnie 


(y)  Weir  v.  Bamett  (1877)  3  Ex. 
D.  32,  aflfd.  in  C.  A.  nom.  Weir  v. 
BtH  (1878)  ih.  238,  47  L.  J.  Ex.  704. 
Biife  3t  director  who  profited  by  the 
frf.ad  after  knowledge  of  it  would 
probably  be  liable:  see  judgments 
of  Cockburn  C.J.  and  Brett  L.J. 
And  directors  who  delegated  their 
office  without  authority,  so  that 
their  delegate  did  not  become  the 
company's  agent,  would  be  liable : 
see  the  dissenting  judgment  of  Cot* 


ton  L.  J.  who  took  this  view  of  the 
facts. 

(z)  Cargill  v.  Bmocr  (1878)  10  Ch. 
D.  502,  47  L.  J.  Ch.  649. 

(a)  Per  Lord  Westbury,  New 
Brunmoick,  <fcc.  Co.  v.  Conyheare 
(1862)9H.  L.  C.  711,  726,31L.J. 
Ob.  297. 

(6)  P.  106,  aliove. 

(c)  Smith's  ca.  (1867)  2  Ch.  604, 
611,  p.  631,  above. 
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that  an  agent  or  servant  cannot  be  authorized  to  commit  a 
fraud.  He  cannot  excuse  himself  on  the  ground  that  he 
acted  only  as  agent  or  servant  (d). 


D.  The   representation  must  be  made  as  part  of  the  The  repre- 
,  .  •  sentotion 

same  transaction.  nmat  y^  i^ 

It  is  believed  that  the  statement  of  the  rule  in  this  form,  *•»«  ■»™« 

tranrao- 
though  at  first  sight  vague,  is  really  more  accurate  than  tion. 

that  which  presents  itself  as  an  alternative,  but  is  in  fact 
included  in  this — namely  that  the  representation  must  be 
made  to  the  other  party  or  with  a  view  to  his  acting  upon 
it.    The  effect  of  the  rule  is  that  the  untruth  of  a  repre- 
sentation made  to  a  third  person,  or  even  to  the  party  him- 
self on  some  former  occasion,  in  the  course  of  a  different 
transaction  and  for  a  different  purpose,  cannot  be  relied  on 
as  a  ground  either  for  rescinding  a  contract  or  for  main- 
taining an  action  of  deceit.     Thus  in   Western  Bank  o/^®***™ 
Scotkind  V.  Addie  (e)  the  directors  of  the  bank  had  made  Scotland 
a  series  of  flourishing  but  untrue  reports  on  the  condition  ^'  •^'*™®* 
of  its  affairs,  in  which  bad  debts  were  counted  as  good 
assets.    The  shareholder  who  sought  relief  in  the  action 
had  taken  additional  shares  on  the  faith,   as  he  said,  of 
these  reports.   But  it  was  not  shown  that  they  were  issued 
or  circulated  for  the  purpose  of  inducing  existing  share- 
holders to  take  more  shares,  or  that  the  local  agent  of  the 
bank  who  effected  this  particular  sale  of  shares  used  them 
or  was  authorized  to  use  them  for  that  purpose.    Thus  the 
case  rested  only  on  the  purchaser  having  acted  under  an 
impression  derived   from   these   reports  at   some   former 
time ;  and  that  was  not  such  a  direct  connexion  between 
the  false  representation  and  the  conduct  induced  by  it  as 
must  be  shown  in  order  to  rescind  a.  contract.     This,  how- 
ever, was  not  the  only  ground  of  the  decision :  its  main 
principle,  as  explained  in  a  later  case  in  the  House  of 


\ 


(d)  Per  Lord  Westbury,  CuUen  v. 
Thormn'g  Trustees  and  Kerr  (1862) 
4  Mwjq.  424,  432  ;  Swift  v.  Winter- 


botham  (1873)   L.  R.  8   Q.  B.  244, 
254,  42  L.  J.  Q.  B.  111. 
(c)  (1867)  L.  R.  1  Sc.  &  D.  145. 
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Peek 
Gorney. 


Hewn. 


Lords,  being  that  a  person  who  remains  a  shareholder 
either  by  having  affirmed  his  contract  with  the  companv 
or  by  being  too  late  to  rescind  it,  cannot  have  a  remedv  in 
damages  against  the  corporate  body  for  representations  on 
the  faith  of  which  his  shares  were  taken  (/). 

In  Peek  v.  Gurney  (g)  the  important  point  is  decided 
/  that  the  sole  office  of  a  prospectus  is  to  invite  the  public 
to  take  shares  in  the  company  in  the  first  instance.  Those 
who  take  shares  in  reliance  on  the  prospectus  are  entitled 
to  their  remedy  if  the  statements  in  it  are  false.  But 
those  statements  cannot  be  taken  as  addressed  to  all 
persons  who  may  hereafter  become  purchasers  of  shares  in 
the  market ;  and  such  persons  cannot  claim  any  relief  on 
the  ground  of  having  been  deceived  by  the  prospectus 
imless  they  can  show  that  it  was  specially  communicated 
to  them  by  some  further  act  on  the  part  of  the  company 
or  the  directors.  Some  former  decisions  the  other  way  (h) 
are  expressly  overruled.  The  proceeding  there  in  hand 
was  in  the  nature  of  an  action  of  deceit,  but  the  doctrine 
must  equally  apply  to  the  rescission  of  a  contract. 

In  Way  v.  Hearn  (i)  the  action  was  on  a  promise  by 
the  defendant  to  indemnify  the  plaintiff  against  half  of  the 
loss  he  might  sustain  by  having  accepted  a  bill  drawn  by 
one  R.  Shortly  before  this,  in  the  course  of  an  investiga- 
tion of  R's  affairs  in  which  the  defendant  took  part,  R. 
had  at  the  plaintiff's  request  concealed  from  the  accountant 
employed  in  the  matter  the  fact  that  he  owed  a  large  sum 
to  the  plaintiff;  the  plaintiff  said  his  reason  for  this  was 
that  he  did  not  wish  his  wife  to  know  he  had  lent  so  much 
money  upon  bad  security.  At  this  time  the  bill  which 
was  the  subject  of  the  indemnity  was  not  thought  of;  it 


(/)  U(yuMaworth\.  City  of  Olasyow 
Banh  (1880)  5  App.  Ca.  317,  43  L. 
J.Cb.  19. 

(g)  (1873)  L.  R.  6  H.  L.  377, 
395  :  and  see  the  ewe  put  by  Lord 
Cairns  as  an  illustration  %t  p.  411. 

(A)  Bedford  v.  Bagthaw  (1859) 
4  H.  ft  N.  638,  29  L.  J.  Ex.  59  ; 


Bagahaw  v.  Sei/mour  (1856)  18  C.  B. 
903,  29  L.  J.  Ex.  62,  n.  The 
authority  of  Gerhard  v.  Bate*  (18.58) 
2  E.  &  K.  476,  22  L.  J.  Q.  B.  365, 
is  saved  by  a  rather  fine  diHtinctinn: 
L.  R.  6  H.  L.  399. 

(i)  (1862)  13C.  B.  N.  S.  292,82 
L.  J.  C.  P  34. 
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wiis  in  fact  given  to  get  rid  of  an  execution  afterwards  put 
in  by  another  creditor.  Here  a  misrepresentation  as  to 
R.'s  solvency  was  made  by  R.  in  concert  with  the  plaintiff, 
and  communicated  to  the  defendant;  but  it  was  in  a  trans- 
action unconnected  with  the  subsequent  contract  between 
the  plaintiff  and  the  defendant,  and  the  defendant  was 
therefore  not  entitled  to  dispute  that  contract  on  the 
ground  of  fraud. 


2.  As  to  the  right  of  the  party  misled.  This  right  is 
one  which  requires,  and  in  several  modern  cases  of  import- 
ance has  received,  an  exact  limitation  and  definition.  It 
may  be  thus  described  : 

The  party  who  has  been  induced  to  enter  into  a  contract 
by  fiiud,  or  by  concealment  or  misrepresentation  in  any 
matter  such  that  the  truth  of  the  representation  made,  or 
the  dip'^Lsure  of  the  fact,  is  by  law  or  by  special  agreement 
of  the  parties  of  the  essence  of  the  contract,  may  affirm 
the  contract,  and  insist,  if  that  is  possible,  on  being  put  in 
the  same  position  as  if  the  representation  had  been  true  : 

Or  he  may  at  his  option  rescind  the  contract,  and  claim 
to  be  restored,  so  far  as  may  be,  to  his  former  position 
within  a  reasonable  time  (k)  after  discovering  the  mis- 
representation, unless  it  has  become  impossible  to  restore 
the  parties  to  the  position  in  which  they  would  have  been 
if  the  contract  had  not  been  made,  or  unless  any  third 
pe\son  has  in  good  faith  and  for  value  acquired  any 
interest  under  the  contract. 

It  will  be  necessary  to  dwell  separately  on  the  several 
points  involved  in  this.  And  it  is  to  l)e  observed  that  the 
principles  here  considered  are  not  confined  to  any  particular 
ground  of  rescission,  but  apply  generally  when  a  contract 
is  voidable,  either  for  fraud  or  on  any  other  ground,  at  the 
option  of  one  of  the  parties ;  on  a  sale  of  land,  for  example, 
it  is  constantly  made  a  condition  that  the   vendor  may 


As  to 

righto  of 

party 

mialed: 

general 

statement. 


{k)  But  qu.  whether  time  is  iu  itself  material : 
8  Ex.  205. 


see  L.  R.  7  Ex.  85, 


pRiP 


mtmm 
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rescind  if  the  purchaser  takes  any  objection  to  the  title 
which  the  vendor  is  unable  to  remove ;  and  then  those 
rules  apply  so  far  as  the  nature  of  the  case  admits. 


A.  As  to  the  nature  of  the  right  in  general,  and  what  is 
an  affirmation  or  rescission  of  the  contract. 


Of  Affirma- 
tion and 
reaoission 
in  general. 

"  A  contract  induced  by  fraud  is  not  void,  but  voidablo 
only  at  the  option  of  th(;  party  defrauded;"  in  other  words, 
valid  until  rescinded  (/). 

Where  the  nature  of  the  case  admits  of  it,  the  party 
misled  may  affirm  the  contract  and  insist  on  having  tho 
representation  made  good.  If  the  owner  of  an  estate  sells 
it  as  unincumbered,  concealing  from  the  purciiaser  the 
existence  of  incumbrances,  the  purchaser  may  if  he;  thinks 
fit  call  on  him  to  perform  his  contract  and  redeuni  the 
\  incumbrances  (m).  If  promoters  of  a  partnership  under- 
taking induce  pei"sons  to  take  part  in  it  by  untruly 
representing  that  a  certain  amount  o'-'  apital  has  been 
already  subscribed  for,  they  will  tht;asci^ch  be  put  on  the 
list  of  contributories  for  that  amount  (n). 
Eleot:ion  to  It  is  to  be  remembered  that  the  right  of  election,  and 
affirm.  ^^^  possibility  of  having  the  contract  performed  with  com- 
pensation, does  not  exclude  the  option  of  having  the 
contract  wholly  set  aside.  "  It  is  for  the  party  defrauded 
to  elect  whether  he  will  be  bound  "  (o).  But  if  he  does 
affirm  the  contract,  he  must  affirm  it  in  all  its  terms. 
Thus  a  veiuior  who  has  been  induced  by  fraud  to  sell 
goods  on  credit  cannot  sue  on  the  contract  for  the  price  of 
the  goods  before  the  expiration  of  the  credit :  th^>  proper 
coui'se  is  to  rescind  the  ccmtract  and  sue  i       rover  (p). 


(0  Oakea  v.  Tnrqunnd  (1867)  L. 
R.  2  H.  L.  846,  375-6. 

(m)  Per  Romilly  M.  R.  in  Piih- 
ford  V.  Richardt  (18E3)  17  Reav. 
96,  22  L.  J.  Ch.  559.  Op.  Vngley  v. 
Vngley  (1877)  5  Ch.  Div.  887,  46  L. 
J.  Ch.  854. 

(»i)  ^foorf  aud  De  la  Torre' »  en. 
(1874)  18  Eq.  (561,  43  L.  J.  Ch.  761. 


(o)  Havlint  V.  H'(Va7,  '/  ido8)  3 
De  G.  &  .T.  304,  322,  28  L.  T.  Ch. 
188. 

ip)  Fcryuaon  v.  Cnrrini/ton  (1829) 
9  B.  &  C.  59.  This  is  unimpurUnt 
in  English  practice  now  tliat  the 
old  formB  of  action  are  aboliBhd, 
but  it  is  retained  aa  a  good  illuotn- 
tiun  of  the  principle. 


W>..itX,i_- 
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When  the  contract  is  once  affirmed,  the  election  is  com-  ^*\ 
pletoly  determined ;  and  for  this  purpose  it  is  not  necessary  termine 
that  the   affirmation   shouhl   be   express.      Any   acts   or  *^*°**""' 
roiidiu't  which  une(piivocally  treat  the  contract  as  sub- 
sisting, after  the  facts  giving  the  right  to  rescin(i  have 
co'iie  to  the  knowledge  of  the;  party,  will  have  the  same 
I'tfcci  (q).     Taking  steps  to  enforce  the  contract  is  a  con- 
clusive  election   not   to   rescind  on  account  of  anything 
known  at  the  time  (r).     A  shareholder  cannot  repudiate 
his  shares   on   the   ground    of  misrepresentations  in  the 
prospectus  if  he  has  paid  a  call  without  protest  or  received 
a  dividend  after  he  has  had  in  his  hands  a  report  showing 
to  a  reader  of  ordinary  intelligence  that  the  statements  of 
the  prospcLjUS  were  not  true;  («),  or  if  aftcT  discovering  the 
true  Htat(!  of  things  he  has  taken  an  activo  part  in  the 
affairs  of  the  company  (/)  or  has  affirmed  his  ownership  of 
the  shares  by  taking  steps  to  soil  them  (tt);  and  in  general 
a  party  who  voluntarily  acts  upon  a  contract  which  is  void- 
able at  his  option,  having  knowledge  of  all  the  fificts,  cannot 
atU'rwards  repudiate  it   if  it  turns  out  to  his  disadvan- 
tage (.?;).     And  when  the  right  of  repudiation  has  once 
been  waived  by  acting  upon  the  contract  as  subsisting 
with  knowledge  of  facts  establishing  a  case  of  fraud,  the 
snbse(juc^nt  discovery  of  further  facts  constituting  "  a  new 
incident  in  the  iTaud  "  cannot  revive  it  (y).     The  exercise 
of  acts  of  ownership  over  property   accpiired   under   the 
contract  precludes  a  subsecpient  repudiation,  but  not  so 
much  because  it  is  evidencii  of  an  affirmative  election  as 


(7)  Clow/h  V.  //.  «(■  N.  W.  Jhj.  Co. 
(l«71)(Kx.  Ch.)  L.  K.  7  Ex.  at  p. 
34. 

(r)  (,rnij  v.  Fowler  (1873)  (fix. 
I'll.)  li.  H.  8  Ex.  240,  280,  42  L.  J. 
Ex.  161. 

(,i)  Sfliolfi/  V.  Cciitm/  Ity.  Co.  of 
Vuieznila  (1867-8)  9  Eq.  266,  n. 

[t)  .Shai'idci/  V.  Louth  A;  East  Coast 
R>l.  Co.  (1876)  2  Ch.  Div.  663,  46 
L.  J.  Ch.  269. 

(«)  Ex  parte  Brigys  (1866)  1  Eq. 
48a,  ;J5  L.  J.  Ch.  320;  this  however 


waa  a  canu  not  of  mis-stated  facta 
but  of  material  dbparture  from  the 
objects  of  the  company  as  stated  in 
the  proopectuB. 

(x)  Ormcs  v.  Jieadel  (1860)  2  D. 
F.  J.  332,  336,  30  L.  J.  Ch.  1. 

(y)  Campbell  v.  Flemiwj  (1834)  1 
A.  k  E.  40.  This  does  not  apply 
where  a  new  and  distinct  canse  of 
tesciHsion  arises :  Gray  v.  Fowler 
(1873)  L.  K.  8  Ex.  249,  42  L.  J.  Ex. 
161. 
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because  it  makes  it  impossible  to  replace  the  parties  in 
their  former  position ;  a  point  to  which  we  shall  come 
presently. 

When  the  acts  done  are  of  this  kind  it  seems  on 
principle  immaterial  whether  there  is  knowledge  of  the 
true  state  of  affairs  or  not,  unless  there  were  a  continuing 
active  concealment  or  misrt  presentation  practised  with  a 
view  to  prevent  the  party  deiVauded  from  discovering  the 
truth  and  to  induce  him  to  act  upon  the  contract;  for  then 
the  affirmation  itself  would  be  as  open  to  repudiation  as 
the  original  transaction.  Something  like  this  occurs  not 
unfrequently  in  cases  of  undue  influence,  as  we  shall  see 
in  the  next  chapter. 

Omission  to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an  election  to 
aflirm  the  contract ;  and  this  is  in  truth  the  only  effect  of 
lapse  of  time.  Still  it  will  be  more  convenient  to  consider 
this  point  separately  afterwards. 

If  on  the  other  hand  the  party  elects  to  rescind,  he  is  to 
manifest  that  election  by  distinctly  communicating  to  the 
other  party  his  intention  to  reject  the  contract  and  claim 
no  interest  under  it.  One  way  of  doing  this  is  to  institute 
proceedings  to  have  the  con  ^act  judicially  set  aside,  and 
in  that  case  the  judicial  rescission,  when  obtained,  relates 
back  to  the  date  of  the  commencement  of  such  proceed- 
ings (z).  Or  if  the  other  party  is  the  first  to  sue  on  the 
contract,  the  rescission  may  be  set  up  as  a  defence,  and 
this  is  itself  a  sufficient  act  of  rescission  without  any  prior 
declaration  of  an  intention  to  rescind  (a).     For  the  pur- 


(z)  Jieese  Rirer  Silver  Mining  Co. 
V.  Smith  (1869)  L.  R.  4  H.  T,.'73-5, 
39  L.  J.  Ch.  849.  What  if  proceed- 
ings were  coTnmenced  in  an  incum- 
petent  court  ?  On  principle  (here 
seems  no  reason  why  that  also 
should  not  be  effective  as  an  act  of 
rescission  in  pais.  The  proposition 
that  in  equity  "  the  mere  assertion 
of  a  claim  unaccompanied  by  any 
act    to    give  effect  to  it"   is  not 


enough  (Clegg  v.  Edmornhon  (1857) 
8  D.  M.  G.  787,  810)  refers  as  a 
general  proposition  only  to  «iib- 
stantive  orig~nal  rights.  In  the 
particular  case  it  was  a  claim  to 
share  in  certain  partnership  profitfi. 
As    to    shares    in    companies,  see 

(a)  Clo-'jgh  V.  L.  *t  N.  W.  Ry.  Co. 
(1871)  (Ex.  Cb.)  L.  R.  7  Ex.  36,  41 
L.  J.  Ex.  17. 
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poses  of  pleading   the   allegation   that  a  contract   was 
procured  by  fraud  has  been  held  to  import  the  allegation 
that  the  party  on  discovering  it  disaffirmed  the  contract  (5). 
Where  the  rescission  is  not  declared  in  judicial  proceedings, 
no  further  rule  can  be  laid  down  than  that  there  should  be 
"prompt  repudiation  and  i\,oultjution  as  far  as  possible  "  (c). 
The  communication  need  not  be  formal,  provided  it  is  a 
distinct  and  positive  rejection  of  the  contract,  not  a  mere 
request  or  inquiry,  which  is  not  enough  (d).    But  it  seems 
that  if  notwithstanding  an  express  repudiation  the  other 
party  persists  in  treating  the  contract  as  in  force,  then 
judicial  steps  should  be  taken  in  order  to  make  the  rescis- 
sion complete  as  against  rights  of  third  persons  which  may 
subsequently  intervene.     Especially  this  is  the  case  as  to 
repudiating  shares  in  a  company.     The  creditors  of  a  com- 
pany are  entitled  to  rely  on  the  register  of  shareholders 
for  the  time  being,  and  therefore  it  is  not  enough  for  a 
shareholder  to  give  notice  to  the  company  that  he  claims 
to  repudiate.     A  stricter  rule  is  applied  than  would  follow 
from  the  ordinary  rules  of  contract  (e).     "  The  rule  is  that 
the  repudiating  shareholder  must  not  only  repudiate,  but 
also  get  his  name  removed,  or  commence  proceedings  to 
^■ave  it  removed,  before  the  winding-up  ;  but  this  rule  is 
subject  to  the  qualification  that  if  one  repudiating  share- 
hold^jr  takes  proceedings  the  others  will  have  the  benefit  of 
them  if,  but  only  if,  there  is  an  agreement  between  them 
and  the  company  that  they  shall  stand  or  fall  by  the  result 


What 
cnmmQiii- 
catioD 
sufficient. 


(i)  Dawes  v.  Harriets  (1875)  L.  R 
IOC.  P.  166,  44  L.  J.  0.  P.  194. 
The  earlier  cases  there  cited, 
esnccijlly  Bepotit  Life  Aimrance 
Co.v.AyBcough  (1856)  6  E.  &;  B. 
761,  26  L.  J.  Q.  B.  29,  are  not 
wholly  consistent. 

(c)  Per  Bramwell  B.  Bwlch-y- 
Plwm  Lead  Mining  Co.  t.  Baynet 
(1867)  L.  R.  2  Ex.  826,  36  L.  J.  Ex. 
183. 

(d)  See  AsUey'B  ca.  (1870)  9  Eq. 
263,  39  L.  J.  Ch.  354. 

(e)  Kent  v.  Freehold  Lai'd,  ikc.  Co. 
""  3  Ch.  493,  Ifare's  oa.  (1869) 

P. 


4  Ch.  503,  Scottish  Petroleum  Co. 
(1883)  23  Ch.  Div.  413.  But  if 
there  are  several  repudiating  share- 
holders in  a  like  position,  proceed- 
ings taken  by  one  of  them  and 
treated  by  agreement  with  the  com- 
pany as  representative  will  ensure 
for  the  benefit  of  all  :  Pawle't  ca. 
(1867)  4  Ch.  497,  38  L.  J.  Ch.  318  ; 
McNieWs  ca.  (1870)  10  Eq.  503,  39 
L.  J.  Ch.  822,  apparently  rests  only 
on  this  ground,  see  review  of  oases 
per  Baggallay  L.  J.  28  Ch.  D.  at  p. 
433. 
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of  those  proceedings,  but  not  otherwise  "  (/).     Where  the 
original  contract  was  made  with  an  agent  for  the  other 
party,   communication  of  the  rescission  to  that  agent  is 
sufficient,  at  all  events  before  the  principal  is  disclosed  (o). 
And   where  good  grounds   for  rescission  exist,  and  the 
contract  is  rescinded  by  mutual  consent  on  other  grounds, 
those  grounds  not  being  such  as  to  give  a  right  of  rescis- 
sion,  and  the   agent's  consent  being  in   excess    of  his 
authority,  yet  the  rescission  stands  good.  There  is  nothing 
more  that  the  party  can  do,  and  when  he  discovers  the 
facts  on  which  he  might  have  sought  rescission  as  a  matter 
of  right  he  is  entitled  to  use  them  in  support  of  what  is 
already  done.     In  Wnght's  (h)  case  the  prospectus  of  a 
company    contained     material    miarepresentations.    The 
directors   had   at   a  shareholder's  request,  and  on  other 
grounds,  professed  to  cancel  the  allotment  of  his  shares, 
which  they  had  no  power  to  do,  though  they  had  power  to 
accept  a  surrender.     Afterwards  the  company  Avas  wound 
up,  and  then  only  was  the  misrepresentation  made  known 
to  him.      But  it  was  held  that  as  there  was  in  fact  a 
sufficient   reason   for  annulling   the  contract,  which  the 
directors  knew  at  the  time  though  he  did  not,  the  contract 
was  effectually  annulled,  and  he  could  not  be  made  a  con- 
tributory even  as  a  past  member  (i). 

Inasmuch  as  the  right  of  rescinding  a  voidable  contract 
is  alternative  and  co-extensive  with  the  right  of  affirming 
it,  it  follows  that  a  voidable  contract  may  be  avoided  by  or 
against  the  personal  representatives  of  the  contracting 
parties  (/i;).  And  further,  as  a  contract  for  the  sale  of  land 
is  enforceable  in  equity  by  or  against  the  heirs  or  devisees 


(/)  Lindley  L.  J.  'Id  Ch,  D.  at 
p.  437. 

(g)  Maynard  v.  Eaton  (1874)  9 
Ch.  414,  43  L.  J.  Ch.  641. 

(A)  (1871)  7  Ch.  55,  41  L.  J.  Oh. 
1.  Cp.  a<yugh  V.  L.  d:  N.  W.  Ry. 
Co.  mpra,  p.  551. 

(t)  But  Wickens  V.-C.  thought 
otherwise  in  the  court  below  (12 


Eq.  831)  and  the  correctness  of  the 
reversal  la  doubted  by  Lord  Justice 
Lindley  (2.  1426). 

(Jb)  Including  assignees  in  bank- 
ruptcy: Load  V.  Green  (1846)  16  M. 
&  W.  216,  16  L.  J.  Ex.  113; 
Donaldson  v.  Farwell  (1876)  3  Otto 
(93  U.  S.)  631. 


^'■^■*jC;^:''.'';;|''^;:;;' 


LIMITS  OF  THE  RIGHT. 

of  the  parties,  so  it  may  be  avoided  by  or  against  them 
where  grounds  of  avoidance  exist  (I). 

A  party  exercising  his  option  to  rescind  is  entitled  to 
be  restored  so  far  as  possible  to  his  former  position.  This 
includes  a  right  to  be  indemnified  against  obligations 
incurred  under  the  contract,  but  it  is  doubtful  whether  it 
extends  to  liabilities  which  are  natural  consequences  of  the 
contract  but  are  not  created  by  the  contract  itself ;  for  it 
may  be  said  that  an  indemnity  which  extended  so  far 
would  not  be  distinguishable  from  the  damages  recoverable 
in  an  action  for  deceit ;  and  the  remedy  of  rescission  is 
applicable  in  many  cases  where  deceit  is  not  in  question. 
It  has  not  yet  been  necessary  to  resolve  this  somewhat 
speculative  doubt  (m). 

B.  The  contract  cannot  be  rescinded  after  the  position 
of  the  parties  has  been  changed  so  that  the  former  state  of 
things  cannot  be  restored. 

This  may  happen  in  various  ways.  The  party  who  made 
the  misrepresentation  in  the  first  instance  may  have  acted 
on  the  faith  of  the  contract  being  valid  in  such  a  manner 
that  a  subsequent  rescission  would  work  irreparable  injury 
to  him.  And  here  the  rule  applies,  but  with  the  important 
limitation,  it  seems,  that  he  must  have  so  acted  to  the 
knowledge  of  the  party  misled  anc^  without  protest  from 
him,  so  that  his  conduct  may  be  said  to  be  induced  by  the 
other's  delay  in  repudiating  the  contract.  Thus  where  a 
policy  of  marine  insurance  is  voidable  for  the  non-disclosure 
of  a  material  fact,  but  the  delay  of  the  underwriters  in 
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(I)  Qndey  v.  MoutUy  (1861)  4  De 
6.  &  J.  78  :  and  see  cases  cited  in 
next  chapter,  ad  fin.,  and  Charter  v. 
Tmdyan  (1844)  11  CI.  k  F.  714, 
where  the  parties  on  both  sides 
were  ultimately  representatives,  and 
as  to  the  defendants  through  more 
than  one  succession. 

(m)  InNewhiggingw.  Adam{\%M) 
34  Ch.  Div.  682,  56  L.  J.  Oh.  275, 
Bowen  L.J.  proposed  to  limit  the 


indemnity  to  liabilities  created  by 
the  contract;  Cotton  and  Fry  L.  J  J. 
inclined  to  a  larger  view ;  but  the 
relief  actually  sought  came  within 
either  definition.  The  case  went  in 
1888  to  the  House  of  Lords,  where 
it  turned  out  that  in  the  circum- 
stances a  decision  upon  this  branch 
of  the  case  was  not  required,  and  no 
opinion  was  given  on  it :  13  App. 
Cfa.  808,  57  L.  J.  Ch.  1066. 
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repudiating  the  insurance  after  they  know  the  fact  induces 
the  assured  to  believe  that  they  do  not  intend  to  dispute 
it,  and  he  consequently  abstains  from  effecting  any  other 
insurance,  it  would  probably  be  held  that  it  is  then  too 
late  for  the  underwriters  to  rescind  (n).  Or  the  interest 
taken  under  the  contract  by  the  party  misled  may  have 
been  so  dealt  with  that  he  cannot  give  back  the  same 
thing  he  received.  On  this  principle  a  shareholder  cannot 
repudiate  his  shares  if  the  character  fc,nd  constitution  of 
the  company  have  in  the  meantime  bi^en  altered.  This 
was  the  case  in  Clarke  v.  Dickson  (o),  where  the  plaintiff 
had  taken  shares  in  a  cost-book  mining  company,  The 
company  was  afterwards  registered  under  the  Joint  Stock 
Companies  Act  then  in  force,  apparently  for  the  sole  pur- 
pose of  being  wound  up.  In  the  course  of  the  winding-up 
the  plaintiff  discovered  that  fraudulent  misrepresentations 
had  been  made  by  the  directors.  But  it  was  by  this  time 
impossible  for  him  to  return  what  he  had  got ;  for  instead 
of  shares  in  a  going  concern  on  the  .ost-book  principle  he 
had  shares  in  a  limited  liability  company  which  was  being 
wound  up  (p).  It  was  held  that  it  was  too  late  to  repu- 
diate the  shares,  and  his  only  remedy  was  by  an  action  of 
deceit  against  the  directors  personally  responsible  for  the 
false  statements  (q).  As  Crompton  J.  put  it,  "  You  can- 
not both  eat  your  cake  and  return  your  cake  "  (r).  A 
similar  case  on  this  point  is  Western  Bank  of  Scotland  v. 
Addie  (s).  There  the  company  was  an  unincorporated 
joint  stock  banking  company  when  the  respondent  took 
his  shares  in  it.     As  in  Clarke  v.  Dickson,  it  was  after- 


(n)  Per  Cur.  Mon'ison  v.  Univer- 
sal Marine  Insurance  Co.  (1873)  (Ex. 
Ch.)  L.  R.  8  Ex.  at  p.  205;  cp. 
Clough  V.  Z.  d:  N.  W.Ry.  Co.  (1871) 
(Ex.  Ch.)  L.  R.  7  Ex.  at  p.  35. 

(o)  (1859)  E.  B.  &  E.  148,  27  L. 
J.  Q.  B.  223. 

(jp)  The  fact  of  the  winding-ap 
having  begun  before  the  repndiation 
of  the  shares  is  of  itself  decisive  ao* 


cording  to  the  later  cases  under  the 
present  Companies  Act :  but  here 
the  point  was  hardly  made. 

{q)  Which  course  was  accordingly 
taken  with  success  :  Clarke  v.  Dkh 
son  (1859)  6  0.  B.  N.  S.  453,  28  L 
J.  0.  P.  225. 

(r)  (1867)  E.  B.  &  E.  at  p.  152. 

(«)  L.  R.  1  Sc.  ft  D.  145. 
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wards  incorporated  and  registered  for  the  purpose  of  a 
voluntary  winding-up.     It  was  held  as  a  probable  opinion 
by   Lord    Chelmsford,    and    more    positively    by    Lord 
Cranworth,  that  the  change  in  the  condition  of  the  com- 
pany and  of  its  shares  was  such  as  to  make  restitution 
impossible,  and   therefore    the    contract    could    not    be 
rescinded  (t).     There  is  some  reason  to  think  that  where 
goods  or  securities  have  been  delivered  under  a  contract 
voidable  by  the  buyer  on  the  ground  of  fraud,  and  before 
the  repudiation  their  value  has  materially  fallen  through 
some  cause  unconnected  with  the  fraud,  this  is  such  a 
change  in  the  condition  of  the  thing  contracted  for  as  to 
make  restitution  impossible  in  law  (u).  The  case  is  simpler  Conduct 
where  the  party  misled  has  himself  chosen  to  deal  with  ^JJ^^ 
the  subject-matter  of  the  contract,  by  exercising  acts  of 
OAvnership  or  the  like,  in  such  a  manner  as  to  make  restitu- 
tion impossible ;  and  it  is  still  plainer  if  he  goes  on  doing 
this  with  knowledge  of  all  the  facts ;  if  the  lessee  of  mines, 
for  example,  goes  on  working  out  the  mines  after  he  has 
full  information  of  the  circumstances  on  which  he  relies  as 
entitling  him  to  set  aside  the  lease  {w).     So  a  settlement 
of  partnership  accounts  or  a  release  contained  in  a  deed  of 
dissolution  (x)  cannot  be  disputed  by  one  of  the  parties  if 
in  the  meantime  the  concern  has  been  completely  wound 
up  and  he  has  taken  possession  of  and  sold  the  partnership 
assets  made  over  to  him  under  the  arrangement  (y) ;  and 
an  arrangement    between  a  company   and    one    of    its 
directors  which  has  been  acted  upon  by  the  company  so  as 
to  change  the  director's    position   caimot  afterwards  be 
repudiated  by  the  company  {z).     So  a  purchaser  cannot 


(()  It  would  seem,  but  it  does  not 
clearly  appear,  that  in  this  case  also 
the  misrepresentatioDB  were  not  dis- 
covered till  after  the  commencement 
of  the  winding-up. 

(u)  WaddeU  V.  Blockey  (1879)  4  Q. 
B.  Div.  678,  683,  48  L.  J.  Q.  B.  517, 

3t  Thesiger  L.  J. 

(id)  Vvjm  V.  Pike  (1840-2)  8  CI. 


&  F.  562,  650. 

{x)  Urquhart  v.  Macphcrson  (1878) 
3  App.  Ca.  831. 

(y)  Skilbeck  v.  HUton  (1866)  2  Eq. 
587. 

(z)  Sheffield  Nickel  Co.  v.  Unwin 
(1877)  2  Q.  B.  D.  214,  46  L.  J.  Q. 
B.  299. 
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after  taking  possession  maintain  an  a-  tioii  to  recover  back 
his  deposit  (a). 

The  right  to  recover  back  money  paid  under  an  agree- 
ment on  the  ground  of  mistake,  failure  of  consideration,  or 
default  of  the  other  party  is  also  subject  to  the  same  rule. 
Thus  a  lessee  who  has  entered  into  possession  cannot 
recover  back  the  premium  paid  by  him  on  the  ground  of 
the  lessor's  default  in  executing  the  lease  and  doing  repairs 
to  be  done  by  him  under  the  agreement  (6) :  nor  can  a 
party  recover  back  an  excessive  payment  after  his  own 
dealings  have  made  it  impossible  to  ascertain  what  was 
really  due  (c). 


No  rescis-       C.  The  contract  cannot  be  rescinded  after  third  persons 
Bsainst      bave  acquired  rights  under  it  for  value, 
innocent         The  present  rule  is  altogether,  as  the  last  one  is  to  some 
c^sers  for  extent,  a  corollary  from  the  main  principle  that  a  contract 


value. 


Fraudu- 
lent 9ale8. 


induced  by  fraud  or  misrepresentation  is  as  such  not  void 
but  only  voidable.  The  result  is  that  when  third  persons 
have  acquired  rights  under  the  transaction  m  good  faith 
and  for  value,  those  rights  are  indefeasible.  The  rule  is 
also  stated  to  be  an  application  of  the  principle  of  conve- 
nience "that  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one 
who  enabled  the  third  party  to  commit  the  fraud  "  {d). 

Thus  when  a  sale  of  goods  is  procured  by  fraud,  the 
property  in  the  goods  is  transferred  by  the  contract  (e), 
subject  as  between  the  seller  and  the  buyer  to  be  revested 
by  the  seller  exercising  his  option  to  rescind  when  he  dis- 


(a)  Blackburn  v.  Smith  (1848)  2 
Ex.  783,  18  L.  J.  Ex.  187  ;  but  it 
was  also  held  that  apart  from  this 
the  objection  came  too  late  under 
the  conditions  of  sale  in  the  particu- 
lar case. 

(6)  ffunt  y.  Silk  (1804)  5  East 
449. 

(c)  Freeman  v.  Jeffries  (1869)  L. 
R.  4  Ex.  189, 197,  38  L.  J.  Bx.  116. 

id)  Babeock  v.  Lawsan  (1880)  4  Q. 


B.  D.  at  p.  400. 

(e)  Load  v.  Green  (1846)  15  M.  t 
W.  216,  15  L.  J.  Ex.  113 ;  where 
it  was  held  that  a  fraudulent  buver 
becoming  bankrupt  had  not  the 
goods  in  bis  order  and  disposition 
with  the  consent  of  the  troe  owner ; 
for  the  vendors  became  the  true 
owners  only  when  they  elected  to 
rescind  and  demanded  the  goods 
from  the  assignees. 


:i '  VX'l^il^^iJU.'.  :^i  L- 
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covers  the  fraud.  A  purchaser  in  good  faith  from  the 
fraudulent  buyer  acquires  an  indefeasible  title  (/)  unless 
the  goods  were  obtained  by  fraud  amounting  to  a  crime,  in 
which  case  the  true  owner  has  an  unqualified  right  to 
restoration  of  the  goods  by  statute  (g).  And  a  person  who 
takes  with  notice  of  the  fraud  is  a  lawful  possessor  as 
against  third  persons,  and  as  such  is  entitled  to  sue  them 
for  all  injuries  to  the  property,  unless  and  until  the  party 
defrauded  exercises  his  right  of  rescission  (h). 

The  same  rule  holds  good  as  to  possession  or  other  partial 
interests  in  property.  A.  sells  goods  to  B.,  but  resumes 
the  possession,  by  arrangement  with  B.,  as  a  security  for 
the  price.  Afterwards  B.  induces  A.  to  re-deliver  posses- 
sion of  the  goods  to  him  by  a  fraudulent  misrepresentation, 
and  thereupon  pledges  the  goods  to  C,  who  advances 
money  upon  them  in  good  faith  and  in  ignorance  of  the 
fraud.  This  pledge  is  valid,  and  C.  is  entitled  to  the 
possession  of  the  goods  as  against  A.  (^). 

It  must  be  carefully  observed  that  a  fraudulent  possessor  Distinc- 
cannot  give  a  better  title  than  he  has  himself,  even  to  an  thCTela^n!! 
mnocent  purchaser,  if  the  possession  has  not  been  obtained  <"'"''*^» 
und  r  a  contract  with  the  true  owner,  but  by  mere  false  are  merely 
pretences  as  to  some  matter  of  fact  concerning  the  true  P^*?*"®^ 
owner's  contract  with  a  third  person.     To  put  a  simple  lent  pre- 
case,  A.  sells  goods  to  B.  and  desires  B.  to  send  for  them.  *®°*'®^* 
C.  obtains  the  goods  from  A.  by  falsely  representing  him- 
self as  B.'s  servant :  now  C.  acquires  neither  property  nor 
lawful  possession,  and  cannot  make  any  sale  or  pledge  of 
the  goods  which  will  be   valid  against  A.,  though  the 


(/)  White  V.  Garden  (1851)  10  0. 

B,  919,  20  L.  J.  0.  P.  167  ;  Steven- 
son V.  Newnham  (1853)  (Ex.  Cb.)  13 

C.  B.  285,  303,  22  L.  J.  C.  P.  110, 
115  ;  cp.  12  App.  Oa.  at  p.  483. 

(</)  24  &  25  Vict.  0.  96,  s.  100, 
Bmiey  v.  VUmoni  (1887)  12  App. 
Ca.  471,  57  L.  J.  Q.  B.  18,  over- 
ruling  koyce  v.  NewingUm  (1878)  4 
Q.  B.  D.  32,  48  L.  J.  Q.  B.  125, 
with  gome  reluctance. 

(ft)  Steventon   v.    Newnham,   see 


note  (/). 

(i)  Pease  v.  Ohahec  (1866)  L.  R. 
1  P.  C.  219,  35  L.  J.  P.  0.  66.  The 
dealings  were  in  fact  with  the  bill 
of  ladings ;  but  as  this  completely 
represented  the  goods  for  the  pur- 
poses of  the  case  the  statement  in 
the  text  is  simplified  in  order  to 
bring  out  the  general  principle  more 
clearly.  A  later  case  of  the  same 
kind  is  Bahcock  v.  Lawton  (1880)  5 
Q.  B.  Div.  284,  49  L.  J.  Q.  B.  408  . 
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person  advancing  his  money  have  no  notice  of  fraud. 
The  result  is  the  same  if  A.  means  to  sell  gooas  to  B.  & 
Co.,  and  0.  gets  goods  from  A.  by  falsely  representing 
himself  as  a  member  of  the  firm  and  authorized  to  act  for 
them  (k),  or  if  B.,  a  person  of  no  credit,  gets  goods  from  A. 
by  trading  under  a  name  and  address  closely  resembling 
those  of  C,  who  is  known  to  A.  as  a  respectable  trader  (l). 
It  is  also  the  same  in  the  less  simple  case  of  a  third  person 
obtaining  delivery  of  the  goods  by  falsely  representing 
himself  as  a  sub-purchaser ;  for  here  there  is  no  contract 
between  him  and  the  seller  which  the  seller  can  affirm  or 
disaffirm ;  what  the  seller  does  is  to  act  on  the  mistaken 
notion  that  the  property  is  already  his  by  transfer  from 
the  original  buyer.  This  was  in  effect  the  decision  of  the 
Exchequer  Chamber  in  Kingsford  v.  Merry  (m),  though 
the  case  was  a  little  complicated  by  the  special  considera- 
tion of  the  effect  of  delivery  orders  or  warrants  as  "  indicia 
of  title." 

The  decision  of  the  House  of  Lords  in  Oahea  v.  Tur- 
quand  (n),  which  settled  that  a  shareholder  in  a  company 
cannot  repudiate  his  shares  after  the  commencement  of  a 
winding-up,  proceeded  to  a  consid  able  extent  upon  the 
language  of  the  Companies  Act  i2,  in  the  sections 
defining  who  shall  be  contributories.  But  the  broad  prin- 
ciples of  the  decision,  or  if  we  prefer  to  say  so,  of  the  Act 
as  interpreted  by  it,  are  these.  The  rights  of  the  company's 
creditors  and  of  the  shareholders  are  fixed  at  the  date  of 
the  winding-up  and  are  not  to  be  afterwards  varied.  The 
creditors  are  entitled  to  look  for  payment  in  the  first  in- 


{Jc)  Hardman  v.  Booth  (1863)  1 H. 
&  0.  803,  32  L.  J.  Ex.  106 ;  Hoi- 
Una  V.  PowUr  (1874-5)  L.  R.  7  H. 
L.  757,  795. 

(I)  Cundy  v.  Lindsay  (1878)  8 
App.  Ca.  459,  47  L.  J.  Q.  B.  481. 
Otherwise  where  the  fraud  stops 
short  of  personation,  and  is  only  a 
false  representation  of  the  party's 
condition  and  means  :  Attenborough 
V.  St.  Katharine'a  Dock  Co.  (1878)  3 
C.  P.  Div.  450,  47  L.  J.  Ch.  763,  rp. 


Edmunds  v.  Mchts.  Besp.  Transp.  Co, 
135  Mass.  283,  which  goes  farther. 

(m)  (1856)  1  H.  &  N.  603,  26  L. 
J.  Ex.  83  (see  per  Erie  J.  at  p.  88), 
revg.  8.  c.  in  Court  below,  11  Ex. 
577,  26  L.  J.  Ex.  166. 

(n)  (1867)L.R.2H.L.325,36L. 
J.  Cb.  949.  Tliis  principle  applies  to 
a  voluntary  as  well  as  a  compulsory 
winding-up:  Stone  v.  City  and  County 
Bank  (1877)  8  0.  P.  Div.  282,  47 
L.  J.  C.  P.  681. 
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stance  to  all  persons  who  are  actually  members  of  the 
company  at  the  date  of  the  winding-up.  And  this  class 
includes  shareholders  who  were  entitled  as  against  the 
company  to  repudiate  their  shares  on  the  ground  of  fraud 
but  have  not  yet  done  so.  For  their  obligations  under 
their  contracts  with  the  company,  including  the  duty  to 
contribute  in  the  winding-up,  were  valid  until  rescinded, 
and  the  creditors  in  the  winding-up  must  be  considered  as 
being,  to  the  extent  of  their  claims,  purchasers  for  value 
of  the  company's  rights  against  its  members.  They  are 
not  entitled  to  any  different  or  greater  rights  :  no  share- 
holder can  be  called  upon  to  do  more  than  perform  his 
contract  with  the  company  (o). 

It  is  now  settled  law  that  the  same  rule  applies  to  joint- 
stock  companies  not  under  the  Companies  Acts.  And  the 
date  after  which  it  is  too  late  to  repudiate  shares  may  be 
earlier  than  the  commencement  of  the  winding-up.  Pro- 
bably the  actual  insolvency  of  the  company  fixes  this  date  ; 
at  all  events  a  shareholder  cannot  repudiate  after  the 
directors  have  convened  an  extraordinary  meeting  to  con- 
sider whether  the  compa  ty  shall  be  wound  up.  For  thus, 
"  by  holding  out  to  the  body  of  creditors  the  prospect  of  a 
voluntary  winding-up,"  the  directors,  who  are  the  share- 
holder's agents  as  long  as  he  remains  a  shareholder,  stay 
the  hands  of  the  creditors  from  compulsory  proceedings  (p). 
And  the  rule  holds  even  if  there  are  no  unpaid  creditors. 
"  The  doctrine  is,  that  after  the  company  is  wound  up  it 
ceases  to  exist,  and  rescission  is  impossible  "  (q). 

On  the  other  hand,  persons  who  have  taken  any  gra-  Persons 
tuitous  benefit   under   a  fraudulent   transaction,   though  volunteers 
themselves  ignorant  of  the  fraud,  are  in  no  better  position  ?"*^  _ 


(o)  Watei'housev.  Jamieson  (1870) 
li.  R.  2  Sc.  &  D.  29.  In  ITaU  v. 
Old  Talaraoch  Lead  Mining  Co.(  1876) 
3Ch.  D."'749,  45  L.  J.  Ch.  776,  an 
actioa  for  rescission  and  indemnity 
oommenced  by  a  shareholder  after  a 
resolution  for  winding-up  but  in 
ignorance  of  it  was  allowed  to  pro- 


ceed. Here  however  relief  was 
claimed  against  the  directors  per- 
sonally as  well  as  the  company. 

(p)  Tennent  v.  City  of  Glasgow 
Sank  (1879)  4  App.  Ca.  615. 

(q)  Burgess's  oa.  (1880)  15  Ch. 
D.  607,  609,  49  L.  J.  Ch.  541 
(.Tessel  M.B.). 
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than  the  original  contriver  of  it.  Thus  where  a  creditor 
was  induced  to  give  a  release  to  a  surety  by  a  fraud 
practised  on  him  by  the  principal  debtor,  of  which  the 
surety  was  ignorant,  and  the  surety  gave  no  consideration 
for  the  release,  it  was  held  that  this  release  might  be 
disaffirmed  by  the  creditor  on  discovering  the  fraud. 
But  third  persons  who  on  the  faith  of  the  release  being 
valid  had  advanced  money  to  the  surety  to  meet  other 
liabilities  would  be  entitled  to  asserL  a  paramount 
claim  (r). 


Reaoission 
most  be 
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D.  The  contract  must  be  rescinded  within  a  reasonable 
time,  that  is,  before  the  lapse  of  a  time  after  the  true  state 
of  things  is  known,  so  long  that  under  the  circumstances 
of  the  particular  case  the  other  party  may  fairly  infer  that 
the  right  of  rescission  is  waived. 

It  is  believed  that  the  statement  of  the  rule  in  some 
such  form  as  this  will  reconcile  the  substance  and  language 
of  all  the  leading  authorities.  On  the  one  hand  it  is  often 
said  that  the  election  muf.c  be  made  within  a  reasonable 
time,  while  on  the  other  hand  it  has  several  times  been 
explained  that  lapse  of  time  as  such  has  no  positive  effect 
of  its  own.  The  Court  is  specially  cautious  in  entertaining 
charges  of  fraud  or  misrepresentation  brought  forward 
after  a  long  interval  of  time ;  it  will  anxiously  weigh  the 
circumstances,  and  consider  what  evidence  may  have  been 
lost  in  consequence  of  the  time  that  has  elapsed  (s).  But 
time  alone  is  no  bar  to  the  right  of  rescinding  a  voidable 
transaction  ;  and  the  House  of  Lords  in  one  case  set  aside 
a  purchase  of  a  principal's  estate  by  his  agent  in  another 
name  after  the  lapse  of  more  than  half  a  century,  the 
facts  having  remained  unknown  to  the  principal  and  his 


(r)  Scholt;field  v.  Temple'  (1859) 
Johns.  155,  165,  4  De  U.  &  J.  429, 
28  L.  J.  Ch.  452.  The  Court  below 
endeavoured  to  provide  for  the  pay- 
ment of  the  third  persons  in  ques- 
tion, Johns.  171,  but  the  Court  of 


\ppeal  varied  the  decree  by  niiiking 
it  Rimply  without  prejudice  to  their 
rights,  4  De  a  &  J.  435. 

(«)  Cp.  Bright  v.  L^erton  (1861) 
2  D.  F.  J.  603,  617. 
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representatives  for  thirty-seven  years  (t).  In  a  later  case 
the  Lord  Justice  Turner  stated  expressly  that  "  the  two 
propositions  of  a  bar  by  length  of  time  and  by  acquiescence 
are  not  distinct  propositions."  Length  ^  f  time  is  evidence 
of  acquiescence,  but  only  if  there  is  knowledge  of  the 
facts,  for  a  man  cannot  be  said  to  have  acquiesced  in  what 
he  did  not  know  (u).  Lord  Campbell  slightly  qualified  this 
by  adding,  that  although  it  is  for  the  party  relying  on 
acquiescence  to  prove  the  facts  from  which  consent  is  to 
be  inferred,  "  it  is  easy  to  conceive  cases  in  which,  from 
great  lapse  of  time,  such  facts  might  and  ought  to  be 
presumed  "  (w). 

The  rule  has  been  laid  down  and  acted  upon  by  the 
Judicial  Committee  in  this  form :  "In  order  that  the  remedy 
should  be  lost  by  laches  or  delay,  it  is,  if  not  universally,  at 
all  events  ordinarily  .  .  .  necessary  that  there  should 
be  sufficient  knowledge  of  the  facts  constituting  the  title 
to  relief"  (x). 

To  the  same  effect  it  has  been  said  in  the  Supreme 
Court  of  the  United  States :  "  Acquiescence  and  waiver 
are  always  questions  of  fact.  There  can  be  neither  with- 
out knowledge."  And  the  knowledge  must  be  actual, 
not  merely  possible  or  potential :  "  the  wrongdoer  cannot 
make  extreme  vigilance  and  promptitude  conditions  of 
rescission  "  (y). 

Acquiescence  need  not  be  manifested  by  any  positive 
act ;  the  question  is,  whether  there  is  sufficient  evidence 
oither  from  lapse  of  time  or  from  other  circumstances  of 
"a  fixed,  deliberate  and  unbiassed  determination  that  the 


(0  Charter  v.  Trevelyan  (1844) 
11  CI.  k  F.  714,  740. 

(tt)  Life  A$soctation  of  Scotland  v. 
&\dM  (1861)  3  D.  F.  J.  58,  72,  74 : 
on  the  point  that  tLjre  cannot  be 
uquieacence  without  knowledge, 
cp,  Uiyd  V.  AUmod  (1858-9)  3  De 
G.tJ.  814,  660,  29  L.  J.  Oh.  97; 
per  Aldergon  B.  Load  v.  6Vem(1846) 
15  M.  &  W.  at  p.  217  :  "  A  man 
cannot  ptrmU  who  does  not  know 


that  he  has  a  right  to  refuse  -."  and 
per  Jessel  M.K.  1  Ch.  D.  528. 

(w)  3  D.  F.  J.  at  p.  77.  The  case 
was  one  not  of  reBcinding  a  contract 
but  of  a  breach  of  trust;  but  the 
principles  are  the  same. 

(x)  Lindiay  PelroUum,Co.y.  Hurd 
(1874)  L.  R.  6  P.  0.  241. 

(y)  Pence  v.Langdon  (1878)  9  Otto 
(99U.  S.)atp.  581. 
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transaction  should  not  be  impeached  "  (z).  In  estimating 
the  weight  to  be  given  to  length  of  time  as  evidence 
of  acquiescence  the  nature  of  the  property  concerned  is 
material  (a).  And  other  special  circumstances  may 
prevent  lapse  of  time  even  after  everything  is  known 
from  being  evidence  of  acnincscence ;  as  when  nothing 
is  done  for  some  years  because  the  other  party's  affairs 
are  in  such  a  condition  that  proceedings  against  him 
would  be  fruitless  (6). 

If  a  party  entitled  to  avoid  a  transaction  has  precluded 
himself  by  his  own  acts  or  acquiescence  from  disputing  it 
in  his  lifetime,  his  representatives  cannot  come  forward  to 
dispute  it  afterwards  (c). 

It  is  said  that  holders  of  shares  in  companies  are  under 
a  special  obligation  of  diligence  as  to  making  their  election, 
but  the  dicta  relate  chiefly  if  not  wholly  to  objections 
apparent  on  the  face  of  the  memorandum  or  articles  of 
association.  With  the  contents  of  these  a  shareholder  is 
bound  to  make  himself  acquainted,  and  must  be  deemed  to 
become  acquainted,  when  his  shares  are  allotted  (d).  But 
objections  which  can  be  taken  upon  these  must  proceed  on 
the  ground,  not  of  fraud  or  misrepresentation  as  such,  but 
of  the  undertaking  in  which  shares  are  allotted  being  sub- 
stantially a  different  thing  from  that  which  the  prospectus 
described  and  in  which  the  applicant  offered  to  take  shares. 
Nor  are  we  aware  of  any  case  in  which  the  rule  has  been 
applied  to  a  repudiation  of  shares  declared  before  a 
winding-up  and  on  the  ground  of  fraud  or  misrepresenta- 


(2)  Per  Turner  L.J.  Wright  v. 
Vanderptanic  (1855)  8  D.  M.  G.  133, 
1 47,  25  L.  J.  Ch.  763.  The  epithets, 
however,  are  more  Bpecially  appro- 
priate to  the  particular  ground  of 
rescission  (undue  influence)  then 
before  the  Cour^.  More  generally, 
the  only  proper  meaning  of  acqui- 
escence is  quiescence  under  such 
circumstances  that  assent  may  be 
reasonably  inferred  from  it :  per 
Cur.   in  De  Buaiche  v.  Alt   (1877) 


8  Cb.  Div.  at  p.  314,  47  L.  J.  Ch. 
386. 

(a)  8D.  M.  G.  atp.  150. 

(b)  Scholefield  v.  Tcmpkr  (1859) 
4  De  G.  &  J.  429,  28  L.  J.  Ch.  452. 

(c)  Skottowe  V.  William  (1861) 
3  D.  F.  J.  536,  641. 

(d)  Central  Ry.  Co.  of  Vencuda 
V.  KUch  (1867)  L.  R.  2  H.  L.  at  p. 
126  ;  OaJce$  v.  Turguand  (1867)  ib. 
at  p.  362  ;  and  lee.Ch.  IX.,  p.  41li, 
above. 
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tion  not  apparent  on  the  articles.  Still  it  seems  quite 
reasonable  to  hold  that  in  the  case  of  a  shareholder's 
contract  lapse  of  time  without  repudiation  is  of  greater 
importance  as  evidence  of  assent  than  in  most  other 
cases. 

The  authorities  thus  far  c'ted  have  been  from  courts  Same 
of  equity.     The  same  general  principle  was  laid  down  in  ^j^^^t 
the  Exchequer  Chamber  in  1871.     "  We  think  the  party  J^'^i  P*' 
defrauded   may  keep    the  question  open  so  long  as  he  Ex.  Ch. 
does  nothing  to  affirm  the  contract    ...     In  such  cases 
the  question  is,  has  the  person  on  whom  the  fraud  was 
practised,  having  notice  of  the  fraud,  elected  not  to  avoid 
the  contract  ?   or  has  he  elected  to  avoid  it  ?  or  has  he 
made  no  election  ?    We  think  that  so  long  as  he  has  made 
no  election  he  retains  the  right  to  determine  it  either 
way,  subject  to    this,  that   if  in   the  interval  whilst  he 
is  deliberating  an  innocent  third  party  has  acquired  an 
interest  in  the  property,  or  if  in  consequence  of  his  delay 
the  position  even  of  the  wrongdoer  is  affected,  it  will 
preclude  him  from  exercising  his  right  to  rescind.    And 
lapse  of  time  without  rescinding  will  furnish  evidence  that 
he  has  determined  to  affirm  the  contract,  and  when  the 
lapse  of  time  is  great  it  probably  would  in  practice  be 
treated  as  conclusive  evidence  to  show  that   he   has  so 
determined"  (e). 

The  French  law  treats  the  right  of  having  a  contract  Fixed 
judicially  set  aside  for  fraud,  &c.,  as  a  substantive  right  of  jtolution 
action,  and  limits  a  fixed  period  of  ten  years,  nmning  ^y  ''''• 
from  the  discovery  of  the  truth,  within  which  it  must  be 
exercised  (/). 


(e)  Per  Cur.  Clough  v.  L.  <fc  N.  W. 
%.  Co.  (1861)  L.  R.  7  Ex.  at  p.  34, 
repeftted  in  Morrison  v.  Universal 
Marine  Insurance  Co.  (1873)  L.  R. 
8  Ex.  at  p.  203,  and  cited  by  Lord 
BUciburn  in  Erlanger  v.  New  Som- 
bm  Phosphate  Co.  (1878)  3  App. 
Ct.  a*;  p.  1277.  See  the  remarlu 
OB  delay  and  aoquieaoence  in  the 


■everal  judgments  in  that  case. 

(/)  Code  Civ.  1304.  There  are 
proTiaiona  of  similar  effect  in  the 
procedure  codes  of  many  of  the 
United  States.  The  Indian  Limi- 
tation Act  (XV.  of  1877,  Sched.  2, 
No.  114)  fixea  » period  of  three 
years. 
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One  or  two  points  remain  to  be  mentioned,  which  we 
have  reserved  to  the  last  as  being  matter  of  procedure  but 
which  depend  upon  general  principles.  Courts  of  justice 
are  anxious  to  discover  and  discourage  fraud  in  every 
shape,  but  they  are  no  less  anxious  to  discourage  and 
rebuke  loose  or  unfounded  charges  of  fraud  and  personal 
misconduct.  The  facts  relied  on  as  establishing  a  case  of 
fraud  must  be  distinctly  alleged  and  proved  (g).  Where 
such  charges  are  made  and  not  proved,  this  will  not 
prevent  the  party  making  them  from  having  any  relief 
to  which  he  may  otherwise  appear  to  be  entitled,  but 
he  must  pay  the  costs  occasioned  by  the  unfounded 
charges  (h).  And  in  one  case,  where  the  plaintiff  made 
voluminous  and  elaborate  charges  of  fraud  and  con- 
spiracy, which  proved  to  be  unfounded,  the  Court  of 
Appeal  not  only  made  him  pay  the  costs  of  that  part 
of  the  case,  but  refused  to  allow  him  the  costs  even  of 
the  part  on  which  he  succeeded.  It  was  held  that  he 
had  so  mixed  up  unfounded  and  reckless  aspersions  upon 
character  with  the  rest  of  the  suit  as  to  forfeit  his  title 
to  the  costs  which  he  otherwise  would  have  been  entitled 
to  receive  (i). 

The  special  jurisdiction  of  courts  of  equity  to  order  the 
cancellation  of  an  instrument  obtained  by  fraud  or  mis- 
representation is  not  affected  by  the  probability  or  practical 
certainty  that  the  plaintiff  in  equity  would  have  a  good 
defence  to  an  action  on  the  instrument,  nor  is  it  the 
less  to  be  exercised  even  if  the  instrument  is  already 
in  his  possession.     He  is  entitled  not  only  not  to  have  the 


{g)  In  equity  pleading  a  charge  of 
fraud  in  general  terms  would  not 
support  a  bill  on  demurrer  :  OUbert 
V.  Lewis  (1862)  1  D.  J.  S.  at  p.  49, 
82  L.  J.  Cb.  847,  per  Lord  West- 
lury. 

(h)  ffiUiardv.  Eiffe  (1874)  L.  R. 
7  H.  L.  89,  51, 62;  London  Chartered 
Bank    of   AufAralia    v.    Lempriere 


(1873)  L.  R.  4  P.  C.  at  p.  697) 
Clinch  V.  Financial  Corporation 
(1868)  6  Eq.  at  p.  483,  88  L.  J.  Cb. 
1 ;  per  Lord  Cairna,  Thomson  v. 
Eoitwood  (1877)  2  App.  Ca.  st  p. 
243. 

(t)  Parker  v.  McKenna  (1874)  10 
Cb.  96, 123, 126,  44  L.  J.  Cb.  425. 
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contract  enforced  against  him,  but  to  have  it  judicially 

onnnllftd   (k\ 


annulled  {k). 


(Jc)  London  <fc  Provincial  Inturanee 
Co.  V.  Seymour  (1873)  17  Eq.  85, 
43  L.  J.  Oh.  120;  and  see  Hoare  v. 
Brmndge  (1872)  8  Oh.  22,  42  L.  J. 
Ch.  li  there  explained  and  distia- 
goished.  Therefore  a  defendant 
sued  on  an  inatrament  which  he 
alleges  to  be  voidable  may  properly 
add  to  bia  defence  a  connter-claim 
for  the  cancellation  of  the  inatra- 
ment.  It  may  also  be  proper  to 
ask  for  a  transfer  to  the  Chancery 


Division  if  the  action  is  in  the 
Queen's  Bench  Division,  but  this  ia 
not  a  matter  of  course.  See  Storey 
V.  Waddle  (1879)  4  Q.  B.  Div.  289. 
Where,  conversely,  a  purchaser  sues 
for  the  return  of  his  deposit,  and  the 
vendor  counter-claims  for  apecifio 
performance,  a  transfer  to  the  Ch. 
D.  will  generally  be  ordered:  London 
Land  Co.  v.  Harris  (1884)  13  Q.  B. 
D.  540. 
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CHAPTER  XII. 

DuKESs  AND  Undue  Influence. 

Contract  If  the  consent  of  one  party  to  a  contract  is  obtained 
conaent*  *  ^Y  ^^^  Other  under  such  circumstances  that  the  consent  is 
not  free,  the  contract  is  voidable  at  the  option  of  the  party 
whose  consent  is  so  obtained.  It  is  quite  clear  that  it 
is  not  merely  void  (a).  The  transaction  might  indeed 
be  void  if  the  party  were  under  actual  physical  constraint 
as  if  his  hand  were  forcibly  guided  to  sign  his  name- 
or  perhaps  if  he  were  so  prostrated  by  fear  as  not  to  know 
what  he  was  doing  (6) ;  but  this  would  be  not  because 
his  consent  was  not  free,  but  because  there  was  no  consent 
at  all. 

What  then  are  the  circumstances  which  are  held  by 
English  courts  to  exclude  freedom  of  consent  ?  The 
treatment  of  this  question  has  at  common  law  been 
singularly  narrow  and  in  equity  singularly  comprehensive. 


I.  Duress  at  Common  Law. 

The  com-  At  common  law  the  coercion  which  will  be  a  sufficient 
dcwtrinT  cause  for  avoiding  a  contract  may  consist  in  duress  or 
of  Duress,  menace ;  that  is,  either  in  actual  compulsion  or  in  the 
threat  of  it.  In  modern  books  the  term  duress  is  used  to 
include  both  species.  It  is  said  that  there  must  be  some 
threatening  of  life  or  member,  or  of  imprisonment,  or  some 
imprisonment  or  beating  itself  Threatening  to  destroy  or 
detain,  or  actually  detaining  property,  doe   not  amount  to 


(a)  Co.  2  Inst.  482,  and  2nd 
resolution  in  Whdpdale't  ca.  6  Kep. 
119. 

(b)  Savigny,  Syst.  8. 109.   Bat  the 


analogy  of  Matthews  v.  Baxter  (1878) 
L.  B.  8  Ex.  132,  42  L.  J.  Ex.  73,  is 
agaiubt  this. 
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duress  (c).     And  this  applies  to  agreements  not  under  seal 
as  well  as  to  deeds  (d).    The  reason  appears  to  be  that  the 
detainer  is  a  wrong  of  itself,  for  which  there  is  an  appro- 
priate remedy.     Should  the  party  choose  to  make  terms 
instead  of  pursuing  his  rights  (at  all  events  when  there  is 
nothing  to  prevent  him  from  so  doing),  he  cannot  after- 
wards turn  round  and  complain  that  the  terms  were  forced 
upon  him  (e).     "It  must  be  a  threatening,  beating,  or 
imprisonment  of  the  party  himself  that  doth  make  the 
deed,  or  his  wife"  (c)  or  (it  seems)  parent  or  child  (/). 
And  a  threat  of  imprisonment  is  not  duress  unless  the  o^menace 
imprisonment  would  be  unlawful.     This  is  illustrated  bv  *•»«  threat 
two  rather  curious  modem  cases,  in  both  of  which  the  of  aome- 
party's  consent  was  determined  by  the  fear  of  confinement  f^'^,'™* 
in  a  lunatic  asylum.    In  Cummiing  v.  Ince  (g)  the  plaintiff 
had  been  taken  to  a  lunatic  asylum  and  deprived  of  the 
title  deeds  of  certain  property  claimed  by  her.   Proceedings 
were  commenced  under  a  commission  of  lunacy,  but  stayed 
on  the  terms  of  an  arrangement  signed  by  counsel  on  both 
sides,  under  which  the   deeds  were   to   be   deposited   in 
certain  custody.     The  plaintiff  afterwards  repudiated  this 
arrangement  and  brought  detinue  for  the  deeds.     On  an 
issue  directed  to  try  the  right  to  the  possession  of  the 
deeds  as  between  herself  and  the  other  parties  the  Court 
held  that  in  any  view  the  defendants  were  wrong.     For  if 
their  own  proceedings  under  the  commission  were  justified, 
they  could  not  say  the  plaintiff  was  competent  to  bind 
herself,  and  if  not,  the  agreement  was  obtained  by  the  fear 
of  a  merely  unlawful  imprisonment  and  therefore  voidable 
on  the  '^  ai'^  '1  of  duress.     And  it  made  no  difference  that 
the  plaintiff's  counsel  was  party  to  the  arrangement.     His 
assent  must  be  considered  as  enforced  by  the  same  duress : 
for  as  her  agent  he  might  well  have  feared  for  her  the 


(c)  Shepp.  Touch.  61. 

(d)  Atite  V.  Backhouse  (1838)  3  M. 
tW,633;  Skeate  v.  BeaU  (1840) 
11  A.  k  E.  983. 

(e)  See  SilUnum  v.  United  States 

P. 


(1879)  11  Otto  (101  U.  S.)  465. 

(/)  Ro.  Ab.  1.  687,  pi.  5  ;  Bac. 
Ab.  Duress  (B). 

ig)  (1847-8)  11  Q.  B.  112,  17  L. 
J.  Q.  B.  105. 

P  P 


^""""Miiiilililpiilpp' 


^^^•mmmmmmm 


678 


DURESS  AND  UNDUE  INFLUENCE. 


same   evils  that   she   feared   for  herself.      In  3i§in    v. 

Bignell  (h),  on  the  other  hand,  the  defendant  was  sued  for 

necessaries  supplied  to  his  wife.    She  hixd  been  in  a  lunatic 

asylum  under  treatment  for  delirium  tremens,  and  on  her 

discharge  the  husband  promised  her  12s.  a  week  to  live 

apart  from  him,  adding  that  if  she  would  not  he  would 

send  her  to  another  asylum.     The  wife  was  accordingly 

living  apart  from  the  husband  under  this  agreement.    It 

was  held  that  her  consent  to  it  was  not  obtained  by  duress 

for  under  these  circumstances  "the  threat,  if  any,  was  not  of 

anything  contrary  to  law,  at  least  not  so  to  be  understood": 

consequently  the  presumption  of  authority  to  pledge  the 

husband's  credit  was  effectually  excluded,  and  the  phiintiff 

could  not  recover  (i). 

Money  /pj^g  narrowness  of  the  common   law   doctrines  above 

paid  tinder  ,  •  i  i 

oircum-      stated    is   considerably   mitigated   m   practice,   for  when 

money  has  been  paid  under  circumstances  of  practical  com- 
pulsion, though  not  amounting  to  duress,  it  can  generally 
be  recovered  back.  This  is  so  when  the  payment  is  made 
to  obtain  the  possession  of  property  wrongfully  detained  ((;); 
and  the  property  need  not  be  goods  for  which  the  owner 
has  an  immediate  pressing  necessity,  nor  need  the  claim  of 
the  party  detaining  them  be  manifestly  groundless,  to  make 
the  payment  for  this  purpose  involuntary  in  contemplation 
of  law  {I).  So  it  is  where  excessive  fees  are  taken  under 
colour  of  office,  though  it  be  usual  to  pay  them  (m) ;  or 
wlicre  an  excessive  charge  for  the  performance  of  a  duty  is 
^.aid  under  protest  (ti).  The  person  who  actually  receives 
the  money  may  properly  be  sued,  though  he  receive  it 


Btances  of 
compul- 
Bion  re- 
coverable 
back. 


(h)  (1862)  7  H.  &  N.  877,  31  L. 
J.  Ex.  189. 

(i)  Qu.  whether  in  any  case  he 
could  have  recovered  without  show- 
ing that  the  wife  had  repudiated  the 
arrangement. 

(A)  Wakefield  v.  Newbon  (1844) 
6  Q.  B.  276,  280,  13  L.  J.  Q.  1).  258; 
Oreen  v.  BuckeU  (1883)  11  Q.  B.  D. 
275,  52  L.  J.  Q.  B.  435. 


(l)  Shaw  V.  Wooikock  (1827)  7  B. 

6  C.  73. 

(m)  Dew  V.  Parsons  (ISlit)  2  B.& 
Aid.  562  ;  Steele  v.  Williamn  (1853) 
8  Ex.  625,  22  L.  J.  Ex.  225. 

(n)  Parker  v.  O.  W.  By.  Co.  (1844) 

7  M.  &  Gr.  253,  292,  13  L.  J.  C.  P. 
105.  And  Bee  other  authorities  col- 
lected in  notes  to  Marriott  v. 
Hampton  (1796)  2  Sin.  L.  C. 
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only  as  an  agent  (o).     The  case  of  one  creditor  exacting 
a  fraudulent  preference  from  a  debtor  as  the  price  of  his 
assent  to  a  composition  (p)  is  to  a  certain  extent  analogous.  ^^^  on  the 
But  in  all  these  cases  the  foundation   of  the   right   to  not  of 
recover  back  the  money  is  not  the  involuntary  character  of  ^?^^^  f" 
the  payment  in  itself,  but  the  fact  that  the  party  receiving  of  failure 
it  did  no  more  than  he  was  bound  to  do  already,  or  some-  gideration. 
thing  for  which  it  was  unlawful  to  take  money  if  he  chose 
to  do  it,  though  he  had  his  choice  in  the  first  instance. 
Such  payments  are  thus  regarded  as  made  without  con- 
sideration.    The   legal   effect   of  their  being  practically 
involuntary,  though  important,  comes  in  the  second  place ; 
the  circumstances  explain  and  excuse  the  conduct  of  the 
party  making  the  payment.    Similarly  in  the  kindred  case 
of  a  payment  under  mistake  the  actual  foundation  of  the 
right  is  a  failure  of  consideration,  and  ignorance  of  material 
facts  accounts  for  the  payment  having  been  made.     The 
common  principle  is  that  if  a  man  chooses  to  give  away  his 
money,  or  to  take  his  chance  whether  he  is  giving  it  away 
or  not,  he  cannot  afterwards  change  his  mind  ;  but  it  is 
open  to  him  to  show  that  he  supposed  the  facts  to  be 
otherwise  or  that  he  really  had  no  choice.     The  difference 
between  the  right  to  recover  money  back  under  circum- 
stances of  this  kind  and  the  right  to  rescind  a  contract  on 
the  gi'ound  of  coercion  is  further  shown  by  this,  that  an 
excessive  pa3nnent  is  not  the  less  recoverable  if  both  parties 
honestly  supposed  it  to  be  the  proper  payment  (q).     We 
therefore  dwell  no  farther  on  this  topic,  but  proceed  to 
consider  the  more  extensive  doctrines  of  equity. 


II.  The  equitable  doctrine  of  Undue  Influence. 

In  equity  there  is  no  rule  defining  inflexibly  what  kind  ^®     . 
or  amount  of  compulsion  shall  be  sufficient  ground  for  doctrine 


(o)  Steele  v.  Williamt,  supra. 

{p)  Atkinson  v.  Denby  (1861)  6  H. 
iN.  778, 30  L.  J.  £jf.  361,  in  Ex.  Ch 
/  ti.  93*,  31  L.  J.  Ex.  362.   Supra, 


Ch.  Vir.,  p.  365. 

{q)  Deio  V.  Parsons  (1819)  2  B.  & 
Aid.  662. 
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Gene- 
rality of 
the  prin- 
ciple. 


°'  Undue  avoiding  a  transaction,  whether  by  way  of  agreement  or  by 
way  of  gift.  The  cjuestion  to  be  decided  in  each  case  is 
whether  the  party  was  a  free  and  voluntary  agent  (r). 

Any  influence  brought  to  bear  upon  a  person  entering 
into  an  agreement,  or  consenting  to  a  disposal  of  property, 
which,  having  regard  to  the  age  and  capacity  of  the  party, 
the  nature  of  the  transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to  preclude  the 
exercise  of  free  and  deliberate  judgment,  is  considered 
by  courts  of  equity  to  be  undue  influence,  and  is  a  ground 
for  setting  aside  the  act  procured  by  its  employment. 

"The  principle  applies  to  every  case  where  influence 
is  acquired  and  abused,  where  confidence  is  reposed  and 
betrayed  "(s).  Such  cases  are  thus  classified  by  Cotton  L.J. 
"First,  where  the  Court  has  been  satisfied  that  the  gift 
was  the  result  of  influence  expressly  used  by  the  donee  for 
the  purpose;  second,  where  the  relations  between  the 
donor  and  donee  have  at  or  shortly  before  the  execution  of 
the  gift  been  such  as  to  raise  a  presumption  that  the 
donee  had  influence  over  the  donor.  In  such  a  case  the 
Court  sets  aside  the  voluntary  gift,  unless  it  is  proved  that 
in  fact  the  gift  was  the  spontaneous  act  of  the  donor 
acting  under  circumstances  which  enabled  him  to  exercise 
an  independent  will  and  which  justifies  the  Court  in 
holding  that  the  gift  was  the  result  of  a  free  exercise  of 
the  donor','  will.  The  first  class  of  cases  may  be  considered 
as  dependmg  on  the  principle  that  no  one  shall  be  allowed 
to  retain  any  benefit  arising  from  his  own  fraud  or  wrongful 
act.  In  the  second  class  of  cases  the  Court  interferes,  not 
on  the  ground  that  any  wrongful  act  has  in  fact  been 
committed  by  the  donee,  but  on  the  ground  of  public 
policy,  and  to  prevent  the  relations  which  existed  between 
the  parties  and  the  influence  arising  therefrom  being 
abused  "  (t).     Yet  in  many  cases  of  the  second  class  the 


(r)  Willtama  v.  Bayley  (1866)  L. 
R.  1  H.  L.  200,  210,  35  L.  J.  Cb. 
717. 

(«)  Per  Lord  KiDgtdown,  Smith 


V.  Kay  (1859)  7  H.  L.  C.  at  p.  779. 
(t)  AUcard  v.  Skinner  (1887)  36 
Ch.  Div.  145,   171,  56  L.  J.  Ch. 
1062. 
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circumstances  might,  if  they  could  be  fully  brought  out, 
amount  to  proof  of  actual  compulsion  or  fraud  (it) ;  so 
that  it  may  perhaps  be  said  that  undue  influence  means 
an  influence  in  the  nature  of  compulsion  or  fraud,  the 
exercise  of  which  in  the  particular  instance  to  determine 
the  will  of  the  one  party  to  the  advantage  of  the  other  is 
not  specifically  proved,  but  is  inferred  from  an  existing 
relation  of  dominion  on  the  one  part  and  submission  on 
the  other  (v).  Given  a  position  of  general  and  habitual 
influence,  its  exercise  in  the  particular  case  is  presumed. 

But  again,  this  habitual  influence  may  itself  be  presumed  General 
to  exist  as  a  natural  consequence  of  the  condition  of  the  preamned 
mrties,  though  it  be  not  actually  proved  that  the  one  "^J^ 
habitually  acted  as  if  under  the  domination  of  the  other,  relationa. 
There  are  many  relations  of  common  occurrence   in   life 
from  which  "  the  Court  presumes  confidence  put "  in  the 
general  course  of  affairs  "  and  influence  exerted "  in  the 
particular  transaction  complained  of  (x). 

Persons  may  therefore  not  only  be  proved  by  direct 
evidence  of  conduct,  but  presumed  by  reason  of  standing 
in  any  of  these  suspected  relations,  as  they  may  be  called, 
to  be  in  a  position  of  commanding  influence  over  those 
from  whom  they  take  a  benefit.  In  either  case  they  are 
called  upon  to  rebut  the  presumption  that  the  particular 
benefit  was  procured  by  the  exertion  of  that  influence,  and 
was  not  given  with  due  freedom  and  deliberation.  They 
must  "  take  upon  themselves  the  whole  proof  that  the 
thing  is  righteous  "  (y).     A  stringent  rule  of  evidence  is 


(«)  Cp.  per  Lindley  L.J.  36  Cb. 
Dir.  at  p.  183. 

(v)  In  Boyse  v.  Sossborough 
(1856-7)  6  H.  L.  C.  at  p.  48,  it  is 
said  that,  taking  the  words  in  a 
wide  Eense,  all  undae  influence  may 
lie  resolved  into  coercion  and  fraud: 
Init  the  case  there  considered  is 
tliat  of  a  will,  in  which  undue  in- 
Snence  has  a  more  restricted  mean- 
ing than  in  transactions  inter  vivos  : 


see  note  {h),  p.  560,  infra. 

{x)  Per  Lord  Kingsdown,  Smith 
V.  Kay  (1859)  7  H.  L.  C.  750,  779. 

{y)  Gibson  v.  Jeyes  (1801)  6  Ves. 
266,  276.  The  like  burden  of  proof 
is  cast  upon  those  who  take  any 
benefit  under  a  will  which  they 
have  themselves  been  instrumentfd 
in  preparing  or  obtaining :  Pulton 
V.  Andrew  (1875)  L.  R.  7  H.  L.  448, 
472,  44  L.  J.  P.  17. 


mmmm 


682  DURESS  AND  UNDUE  INFLUENCE. 

imposed  as  a  safeguard  against  evasions  of  the  substantive 
law. 

"Wherever  two  persons  stand  in  such  a  relation  that,  while  it  con- 
tinaes,  confidence  is  necessarily  reposed  by  one,  and  the  influence  which 
naturally  grows  out  of  that  confidence  is  possessed  by  the  other,  and  this 
confidence  is  abused,  or  the  influence  is  exerted  to  obtain  an  advantage 
at  the  expense  of  the  confiding  party,  the  person  so  availing  himgelf  of 
his  position  will  not  be  permitted  to  retain  the  advantace,  although  the 
transaction  could  not  have  been  impeached  if  no  such  confidential  relation 
had  existed  "  (z). 

"  Nothing  can  be  more  important  to  maintain  than  the 
jurisdiction,  long  asserted  and  upheld  by  the  Court,  in 
watching  over  and  protecting  those  who  are  placed  in  a 
situation  to  require  protection  as  against  acts  of  those  who 
have  influence  over  them,  by  which  acts  the  person  having 
such  influence  obtains  any  benefit  to  himself  In  such 
cases  the  Court  has  always  regarded  the  transaction  with 
jealousy  "  (a) — a  jealousy  almost  invincible,  in  Lord 
Eldon's  words  (6). 

"  In  equity  persons  standing  in  certain  relations  to  one  another,  such  as 
parent  and  child  (c),  man  and  wife  {d),  dootor  and  patient  (e),  attorney  and 
client  (/),  confessor  and  penitent,  guardian  and  ward  {g),  are  subject  to 


(2)  Per  Lord  Chelmsford,  Tate  v. 
Williamson  (1866)  2  Ch.  65,  61. 

(a)  Lord  Hatherley,  Tuitur  v. 
CoUim  (1871)  7  Ch.  329,  338. 

(b)  Hatch  V.  Hatch,  9  Ves.  at  p.  296. 

(c)  Archer  v.  Hudson  (1844)  7 
Beav.  551,  13  L.  J.  Ch.  380;  Turner 
v.  Coaina  (1871)  7  Ch.  329,  41  L.  J. 
Ch.  558. 

(d)  Lord  Hardwicke's  remarks  in 
Grlgby  v.  Cox  (1750)  1  Ves.  sen.  517 
(though  nut  the  decision,  for  it  was 
not  a  gift  but  a  purchase,  and  ap- 
parently there  was  no  evidence  to 
bear  out  the  charge  of  co)lusion), 
and  the  decision  in  NedAy  v.  Nedhy 
(1852)  5  De  (i.  &  Sm.  377,  seem 
contra ;  but  see  Cobbett  v.  Brock 
(1855)  20  Beav.  524;  Page  v.  Home 
(1846-8)  11  Beav.  227  ;  showing 
that  there  is  a  fiduciary  relation 
between  persons  engaged  to  be 
married  ;  and  Ooulaon  v.  AUiton 
(I860)  2  D.  F.  J.  521,  524,  the  like 


as  to  pereons  living  together  as 
man  and  wife  though  not  lawfully 
married.  In  all  these  cases  the 
burden  of  proof  wa^  beJd  to  be  on 
the  man  (as  holding  under  such 
circumstances  a  position  of  in- 
fluence) to  support  the  transaction. 
It  mty  not  be  so  however  in  a  case 
of  mere  ill'cit  intercourse :  see 
Farmer  v.  Farmer  (1848)  1  H.  L. 
C.  724,  752. 

(e)  Bent  v.  Bennett  (1839)  4  My. 
&  Cr.  269;  Ahearne  v.  Hogan(lSii) 
Dru.  310  ;  a.  v.  Blackie  v.  Clark 
(1852)  15  Beav.  at  p.  603. 

(/)  fJibson  V.  Jeyes  (1801)  6  Ves. 
266  ;  Holman  v  Loynes  (1^54)  4  D. 
M.  G.  270,  21  L.  J.  Ch.  529; 
Oresley  v.  Mouley  (1861)  4  De  G. 
&  J.  78,  94. 

ig)  Hatch  v.  Hatch  (1804)  9  Ves. 
297  ;  Maitland  v.  Irving  (1846)  15 
Sim.  437. 
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certain  preBumptlona  when  tranBaotions  between  them  are  brought  in 
qnestion  ;  and  if  a  gift  or  contract  made  in  favour  of  him  who  hol(1s  the 
position  of  influence  is  impeached  by  him  who  is  subject  to  that  influence, 
the  courts  of  equity  cast  upon  the  former  the  burthen  of  proving  that  the 
transaction  was  fairly  conducted  as  if  between  strangers,  that  the  weaker 
was  not  unduly  impressed  by  the  natural  inflaence  of  the  stronger,  or  the 
inexperienced  overreached  by  him  of  more  mature  intelligence  "  {h). 

This  and  all  similar  specifications  are  merely  illustra- 
tive— "  As  no  Court  has  ever  attempted  to  define  fraud,  so 
no  Court  has  ever  attempted  to  define  undue  influence, 
which  includes  one  of  its  many  varieties  "  (i).  The  cases 
in  which  this  jurisdiction  has  been  actually  exercised  are 
considered  as  merely  instances  of  the  application  of  a 
principle  "  applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over  another"  (k). 
As  to  certain  well-known  relations,  indeed,  the  Court  is 
now  bound  by  authority  to  presume  influence.  As  tio 
any  other  relation  which  the  Court  judges  to  be  of  a  con- 
fidential kind  it  is  free  to  presume  that  an  influence 
founded  on  the  confidence  exists,  or  to  require  such  proof 
thereof  as  it  may  think  fit. 


(k)  Per  Lord  Penzance,  Parfitt  v. 
Lavdm  (1872)  L.  R.  2  P.  &  D.  462, 
468,  41   L.  J.  P.  68.     It  is  to  be 
noted  that  this  does  not  apply  to 
wills,  as  to  which  undue  influence  is 
never  presumed  :  ib.  ;  Boyse  v.  Most- 
bomigh  (1856-7)  6  H.  L.  C.  2,  49  ; 
BindsoH  v.   WeatheriU  (1854)  5  D. 
M.  ti.  301,  811,  313  :  though  a  dis- 
position by  will  may  be  set  aside  as 
well  aa  an  act  inter  vivos  when  un- 
due influence  is  actually  proved:  but 
then,  it  s^emf^,  the  influence  must  be 
such  as  to  "  overpower  the  volition 
without  convincing  the  judgment :" 
Hdl  V.  HaU  (1868)  L.  R.  1  P.  &  D. 
482,  37  L.  J.  P.  40.     See  Walker  v. 
Umith  (1861)  29  Beav.  394,  where 
between  the  same  parties  gifts  by 
will  were  supported  and  a  gift  irUer 
vims  8et  aside.     Lord  Penzance  has 
rdded  to  the  liut  of  suspected  rela- 
tions that  of  promoters  of  a  company 
to  the   company    which    is    their 
creature  :  Erlanger  v.  Ntw  Som^ro 


Phosphate  Co.  (1877)  3  App.  Ca.  at 
p.  1230.  But  is  not  personal  con- 
fidence essential  to  make  the  present 
doctrine  applicable  ?  And  haa  any 
case  gone  the  length  of  casting  on  a 
promoter  the  burden  of  proving  in 
the  first  instance  that  a  contract 
between  him  and  the  company  was 
a  fair  one  ? 

(i)   Lindley  L.  J.  in  Allcard  v. 
Skirmer  (1887)  36  Ch.  Div.  at  p.  183. 

(k)  Sir  S.  Romilly,  arj.  Huguenin 
v.  Baseley  (1807)  14  Ves.  285, 
adopted  by  Lord  Cottenham,  Deni 
v.  Bennett  (1839)  4  My.  &  Cr.  269, 
277 ;  BiUage  v.  SoiUhee  (1852)  9  Ha. 
534,540.  Cp.D'Ague8seau(CEuvres, 
1.  299)  "Parceque  la  rais-n  de 
I'ordonnance  est  g^n^rale,  et  qu'elle 
comprend  ^galement  tous  ceux  qui 
peuvent  avoir  quelque  empire  sur 
I'esprit  des  donateurs,  vos  arrets  en 
ont  ^tendu  la  disposition  auxmattres, 
aux  mMeoins,  aux  confesseurs." 
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It  has  even  been  said  (1)  that  in  every  case  where  "  one 
person  obtains,  by  voluntary  donation,  a  large  pecuniary 
benefit  from  another,"  the  person  taking  the  benefit  is 
bound  to  show  "that  the  donor  voluntarily  and  deliberately 
performed  the  act,  knowing  its  nature  and  effect ; "  that 
for  this  purpose  a  voluntary  donation  means  any  trans- 
action in  which  one  person  confers  a  large  pecuniary 
benefit  on  another,  though  it  may  be  in  form  a  contr>  ct  (m); 
and  that  such  is  the  rule  whether  there  is  any  c^-  lential 
relation  or  not.  But  these  dicta,  though  noo  vxpressly 
contradicted  in  any  reported  case,  are  certainly  not  law. 
There  is  no  general  presumption  against  the  validity  of 
gifts  as  such  (n).  Where  grounds  of  unfavourable  pre- 
sumption exist,  it  is  easier  to  set  aside  p,  mere  gift  than  a 
transaction  from  which  the  plaintiff  has  derived  some 
benefit,  though  not  adequate  to  what  was  given  for  it;  and 
attempts  to  disguise  a  gift  as  a  dealing  for  value  are 
almost  always  fatal.  Beyond  this,  it  is  conceived,  the  law 
does  not  go. 

In  the  absence  of  any  special  relation  from  which  in- 
fluence is  presumed,  the  burden  of  proof  is  on  the  person 
impeaching  the  transaction  (o),  and  he  must  show  affir- 
matively that  pressure  or  undue  influence  was  employed. 

Having  thus  stated  the  fundamental  rules,  we  may  pro- 
ceed to  say  something  more  of — 

(1)  The  auxiliary  rules  applied  by  courts  of  equity  to 
voluntary  gifts  in  general : 

(2)  The  like  as  to  the  influence  presumed  from  special 
relations,  and  the  evidence  required  in  order  to  rebut  such 
presumption : 


{I)  By  Lord  Romilly  in  Cooke  v. 
Lamotte  (1851)  15  Beav.  234,  240, 
21  L.  J.  Ch.  371,  and  Hoyhton  v. 
Hoyhton  (1852)  15  B«><^v.  275,  298, 
Cp.  per  Lord  Hathtrlev  in  Philtipa 
V.  MuUings  (1871)  7  Ch.  244,  246, 
41  L.  J.  Ch.  211. 

{m)  F.  ij.  Cooke  v.  Lamotte  (1851) 
15  Beav.  234,  21  L.  J.  Ch.  371  ; 
LciU  V.  BenneU  (1839)  4  My.  &  Cr. 


269.  273. 

(n)  If  there  were,  the  eUboratv 
discussion  which  took  place;. y, in 
Attcard  v.  Stdnner,  36  Ch.  Div.  145, 
would  have  been  superfluouB. 

(o)  BfackU  V.  Clark  (1852)  If 
Beav.  595  ;  Taker  v.  Toker  (1863) 
31  Beav.  629,  3  D.  J.  S.  487,  32  L 
J.  CL  322. 


RULES  AS  TO  VOLUNTARY  SETTLEMENTS. 
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(3)  What  are  the  continuing  relations  between  the 
parties  from  which  influence  has  been  presumed  : 

(4)  From  what  circumstances,  apart  from  any  continuing 
relation,  undue  influence  has  been  inferred :  and  herein  of 
the  doctrine  of  equity  as  to  sales  at  an  undervalue  and 
"  catching  bargains  "  : 

(5)  The  limits  of  the  right  of  rescission. 

1.  As  to  voluntary  dispositions  in  general.     (Cp.  Dav.  Voluntary 
Conv.  3.  pt.  1.  Appx.  No.  4.)  tioiS^OTe- 

A  voluntary  settlement  which  deprives  the  settler  of  the  '•^^y* 
immediate  control  of  the  property  dealt  with,  though  it  be 
made  not  for  the  benefit  of  any  particular  donee,  but  for 
the  benefit  of  the  settlor's  children  or  family  generally,  and 
free  from  any  suspicion  of  unfair  motive,  is  not  in  a  much 
better  position  than  an  absolute  and  immediate  gift.  It 
seems  indeed  doubtful  whether  the  Court  does  not  consider 
it  improvident  to  make  in  general  indefinite  contemplation 
of  marriage  the  same  kind  of  settlement  which  in  contem- 
plation and  consideration  of  a  definitely  intended  marriage 
it  is  thought  improvident  not  to  make  {j>). 

It  is  conceived  that  the  ground  on  which  such  disposi- 
tions are  readily  set  aside  at  the  instance  of  the  settlor's 
representatives  is  not  the  imprudence  of  the  thing  alone, 
but  an  inference  from  that,  coupled  with  other  circum- 
stances— such  as  the  age,  sex,  and  capacity  of  the  settlor — 
that  the  effect  of  the  act  was  not  really  considered  and 
understood  at  the  time  when  it  was  done  (q). 

The  absence  of  a  power  of  revocation  has  often  been  Am  to 
insisted  upon  as  a  mark  of  improvidence  in  a  voluntary  P®^*' "' 
settlement ;  and  it  has  been  even  held  to  be  in  itself  an  tion. 


(p)  Everitt  v.  Everitt  (1870)  10  Eq. 
105,  39  L.  J.  Ch,  777  ;  bnt  here 
wme  uf  the  usuhl  (rovMions  were 
omitud. 

(?)  75.  ;  Prideattx  v.  Lonsdale 
(1863)  1  D.  J.  S.  433  :  this  ground 
uitrongly  taken  by  Jessel  M.  B.  in 
DuWm  V.  Thompton  (1883)  23  Ch. 


Div.  »t  p.  281,  52  L.  J.  Ch.  661 ; 
Jamei  v.  Couchman  (1885)  29  Ch.  D. 
212.  So  common  ignorance  or  mis- 
take of  both  parties  as  to  the  effect 
of  an  instrumtnt  may  sometimes  be 
inferred  on  the  face  of  i'.  from  its 
unreasonable  or  unusual  character  : 
see  p.  481,  tupra. 


^^m^miimmmmmmmmmmm'mm'i'mm'iiF''if^^iiii^ 
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almost  fatal  objection :  but  the  doctrine  now  settled  by  the 
Court  of  Appeal  is  that  it  is  not  conclusive,  but  is  only  to 
be  taken  into  account  as  matter  of  evidence,  and  is  of  more 
or  less  weight  according  to  the  other  circumstances  of  each 
case  (r). 

It  was  a  rule  of  Chancery  practice  that  a  voluntary 
settlement  could  not  be  set  aside  at  the  suit  of  a  de- 
fendant. The  person  impeaching  it  had  to  do  so  by  a 
substantive  proceeding  in  either  an  original  or  a  eross 
suit  (s).  Under  the  new  practice  he  will  proceed  by 
counter-claim  if  sued  on  the  deed. 


Special 
relations. 
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2.  Auxiliary  rules  as  to  the  influence  presumed  from 
special  relations. 

The  principle  on  which  the  Court  acts  in  such  cases  is 
not  affected  either  by  the  age  or  capacity  of  the  person 
conferring  the  benefit,  or  by  the  nature  of  the  benefit 
conferred  (t). 

"  Where  a  relation  of  confidence  is  once  established, 
either  some  positive  act  or  some  complete  case  of  abandon- 
ment must  be  shown  in  order  to  determine  it : "  it  will  not 
be  considered  as  determined  whilst  the  influence  derived 
from  it  can  reasonably  be  supposed  to  remain  (t). 

Where  the  influence  has  its  inception  in  the  legal 
authority  of  a  parent  or  guardian,  it  is  presumed  to  con- 
tinue for  s(mie  time  after  the  termination  of  the  legal 
authority,  until  there  is  what  may  be  called  a  complete 
emancipation,  so  that  a  free  and  unfettered  judgment  may 
be  formed,  independent  of  any  sort  of  control  (u).  It  is 
obvious  that  without  this  extension  the  rule  would  be 
practically  meaningless.     It  is  said  that  as  a  general  rule 


(r)  HaU  V.  Hatt  (1873)  8  Ch.  430, 
42  L.  J.  Ch.  444,  where  the  furmer 
cases  are  reviewed. 

(«)  Way's  tr.  (1864)  2  D.  J.  S. 
865,  372,  34  L.  J.  Ch.  49  ;  Jlall  v. 
H<Ul{Hi73)  14  Eq.  365,377. 

{t)  Per  Tomer  L.  J.  Modes  v. 
Bate  (1866)  1  Ch.  252,  257,  260,  85 


L.  J.  Ch.  267  ;  Hohnan  v.  iMijnei 
(1854)  4  D.  M.  G.  270, 283,  23  L.  J. 
Ch.  529. 

(«)  Archer  v.  Hudson  (1844)  7 
Beav.  551,  .^560.  13  L.  J.  Ch.  380; 
Wright  v.  Vmvderplank  (1856)  8  D. 
M.  G.  133,  137,  146,  25  L.  J.  Ch. 
763. 
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a  year  should  elapse  from  the  termination  of  the  authority 
before  the  judgment  can  be  supposed  to  be  wholly  emanci- 
pated:  this  of  course   does  not  exclude   actual  proof  of 
undue  influence  at  pny  subsequent  time  (x).     With  regard  Evidence 
to  the  evidence  to  be  adduced  to  rebut  the  presumption  in  to  rebut 
a  transaction  between  a  father  and  a  son  who  has  recently  PJ®*"™?- 
attained  majority,  the  father  is  bound   "  to  show  at  all  influence. 
events  that  the  son  was  really  a  free  agent,  that  he  had  ^»jhe' 
adequate  independent  advice  .  .  .  that  he  perfectly  under- 
stood the  nature  and  extent  of  the  sacrifice  he  was  making, 
and  that  he  was  desirous  of  making  it." 

"So  again,  where  a  sulioitur  purchases  or  obtuus  a  benefit  froui  a  client,  Solicitor 
%  court  of  equity  expects  him  to  be  able  to  show  that  he  has  taken  no  *'^"  cuent. 
advantage  of  his  professional  position ;  that  the  client  was  so  dealing 
with  him  as  to  be  free  from  the  influence  which  a  solicitor  must  necessarily 
poflsess,  and  that  the  solicitor  has  done  as  much  to  protect  his  client's 
interest  as  he  would  have  done  in  the  case  of  a  client  dealing  with  a 
ftranger "  (y). 

He  must  give  all  the  reasonable  advice  against  himself 
that  he  would  have  given  against  a  third  person  (z).  And 
he  must  not  deal  with  his  client  on  his  own  account  as  an 
undisclosed  principal.  "  From  the  very  nature  of  things, 
where  the  duty  exists  that  he  should  give  his  client  advice, 
it  should  be  disinterested  advice  ;  he  cannot  properly  give 
that  advice  when  he  is  purchasing  himself  without  telling 
his  client  that  he  is  purchasing  "  («).  If  the  client  becomes 
bankrupt,  his  trustee  is  entitled  to  tlie  benefit  of  this 
special  duty  (6). 

The  result  of  the  decisions  has  been  thus  summed  up 
by  the  Judicinl  Committee  of  the  Privy  Council,     "  The 


(x)  See  per  Lord  Cranworth,  7 
I'  L  C.  at  p.  772. 

)  Sarery  v.  King  (1865)  5  H.  L. 
C.  p.  655,  25  L.  J.  Oh.  482.  Cos- 
hn  .  Bursham  (1839)  2  Beav.  76, 
wem  not  quite  consistent  with  this, 
but  there  the  plaintiff  was  not  the 
client  himsel',  but  his  assignee  in 
iniolvency,  and  the  client's  own  evi- 
I  was  rather  favourable  to  the 


solicitor. 

(z)  Gibson  v.  Jeyes  (1801)  6  Ves. 
266,  278.  As  tu  Bolicitor's  chargt-s 
see  Lyddon  v.  Mogs  (1859)  4  Do  G, 
&  J.  1C4. 

(a)  McPhermn  v.  Watt  (1877) 
(Sc).  3  App.  Ca.  254,  272. 

(b)  LtuUlys  Trustee  v,  Peaiii 
(1886)  33  Ch.  D.  500. 
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Court  does  not  hold  that  an  attorney  is  incapable  of  pur- 
chasing from  his  client ;  but  watches  such  a  transaction 
with  jealousy,  and  throws  on  the  attorney  the  onus  of 
showing  that  the  bargain  is,  speaking  generally,  as  good 
as  any  that  could  have  been  obtained  by  due  diligence 
from  any  other  purchaser"  (c).  He  is  not  absolutely  bound 
to  insist  on  the  intervention  of  another  professional  adviser. 
But  if  he  does  not,  ho  must  not  be  surprised  at  the  trans- 
action being  disputed,  and  may  have  to  pay  his  own  costs 
even  if  in  the  result  it  is  upheld. 

"  The  broad  principle  on  which  the  Court  acts  in  cases  of  this  descrip. 
tion  is  that,  wherever  there  exists  such  a  confidence,  of  whatever  cbaracter 
that  oonfidence  may  be,  as  enables  the  person  in  whom  confidence  or 
trust  is  reposed  to  exert  influence  over  the  person  trusting  him,  the  Court 
will  not  allow  any  transaction  between  the  parties  to  stand  aniens  there 
has  been  the  fullest  and  fairest  explanation  and  communication  of  every 
particular  resting  in  the  breast  of  the  one  who  seeks  to  establiah  a  cun- 
( ract  with  the  |)erHon  so  trusting  him  "  {d). 

In  other  words,  every  contract  entered  into  by  persons 
standing  in  such  a  relation  is  treated  as  being  ubcrrimae 
Jldei,  and  may  be  vitiated  by  silence  as  to  matters  which 
one  of  two  independent  parties  making  a  similar  contract 
would  be  in  no  way  bound  to  communicate  to  the  other ; 
nor  does  it  matter  whether  the  omission  is  deliberate,  or 
proceeds  from  mere  error  of  judgment  or  inadvertence  (e). 

Thus  a  medical  attendant  who  makes  with  his  patient  a 
contract  in  any  way  deptmding  on  the  length  of  the  patient's 
life  is  bound  not  to  keep  to  himself  any  knowledge  he  may 
have  professionally  acquired,  whether  by  forming  his  own 
opinion  or  by  consulting  with  other  practitioners,  as  to  the 
probable  duration  of  the  life  (/).     Perhaps  the  only  safe 


(c)  Pimm  V.  A.-O.  for  (ftbraltar 
(1874)  L.  R.  5  P.  C.  516,  536,  540. 
According  to  Mtrrgan  v.  Mhiett  (1877) 
6  Ch.  D.  638,  there  is  a  still  more 
stringent  rule  as  to  giftt — an  abeo- 
lute  rule  of  law  "that  while  the 
relation  of  solicitor  and  client  sub- 
sists the  solicitor  cannot  take  a  gift 
from  bis  client."    Sed  qu.    See  at 


end  of  this  chapter. 

(d)  Ptr  Page  Wood  V.-C.  Tate 
V.  Williamson  (1866)  1  Eq.  at  p. 
536. 

(c)  Molnny  v.  Kermn  (1842)  2  Dr. 
&  W,  at  p.  39. 

(/)  Pophim  V.  Brooke  (1828)  5 
RusB.  8. 
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way,  and  certainly  the  best,  is  to  avoid  such  contracts 
altogether. 

In  OroHvenor  v.  Sherratt  (g),  where  a  mining  lease  had 
been  granted  by  a  young  lady  to  her  brother-in-law  (the 
son  of  her  father's  executor)  and  uncle,  at  the  inducement 
of  the  said  executor,  "  in  whom  she  placed  the  greatest 
confidence,"  it  was  held  that  it  was  not  enough  for  the 
lessees  to  show  that  the  terms  of  the  lease  were  fair ;  they 
ought  to  have  shown  that  no  better  terms  could  possibly 
have  been  obtained;  and  Jis  they  failed  to  do  this,  the 
lease  was  set  aside  (h). 

This  comes  very  near  to  the  case  of  an  agent  dealing  on 
his  own  account  with  his  principal,  when  "it  must  be 
proved  that  full  information  has  been  imparted,  and  that 
the  agreement  has  been  entered  into  with  perfect  good 
faith."      Nor    is    the    agent's    duty  altered    though    the 
proposal  originally  came  from  the  principal  and  the  prin- 
cipal shows  himself  anxious  to  complete  the  transaction  as 
it  stands  (i).     The  same  rules  apply  to  an  executor  who 
himself  becomes  the  purchaser  of  part  of  his  testator's 
estate  (/.;).     But  this  obligation  of  agents  and  trustees  for 
siile  appears  (as  we  have  already  considered  it,  p.  272, 
above)  to  be  incidental  to  the  special  nature  of  their  em- 
ployment, and  to  be  a  duty  founded  on  contract  rather 
than  one  imposed  by  any  rule  of  law  which  guards  the 
freedom  of  contracting  parties  in  general. 

The  duty  cast  upon  a  solicitor,  or  other  person  in  a  like 
position  of  confidence,  who  deals  on  his  own  account  with 


(,V)  (I860)  28  Beav.  659,  663. 

(A  I  Thia  is  an  extreme  case.  The 
Indian  Contract  Ac*;,  b.  16,  does  not 
Kem  to  go  80  far.  It  doei  make  It 
the  duty  of  a  contracting  party  in 
Im  parentis  to  the  otber  to  disclose 
til  material  facta  :  "  A.  sells  by 
xiction  to  B.  »  hone  which  A. 
Ifflovi  to  be  unsound.  A.  says 
nothing  to  B.  about  the  horse's  un- 
wondnfSJ.  This  is  not  fraud  in  A." 


(8.  17,  illust.  o):  but  if  "B.  is  A.'s 
daughter  and  is  just  come  of  age, 
here  the  relation  of  the  parties  would 
make  it  A.'s  duty  tn  tell  B.  if  the 
horse  is  unsound  "  {ib,  illust.  b). 

{i)  Dalit/  V.  Wonkam  (1863)  33 
Beav.  154. 

(k)  Bakei'  v.  liead  (1854)  18  Beav. 
398 ;  where  however  relief  was 
refused  on  the  ground  of  17  yean' 
dday. 
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his  client,  of  disclosing  all  material  circumstances  within 
his  knowledge,  does  not  however  bind  him  to  communicate 
a  "  speculative  and  consequential "  possibility  which  may 
affect  the  future  value  of  the  subject-matter  of  the  trans- 
action, but  which  is  not  more  in  his  own  knowledge  than 
in  the  client's  (l). 

It  must  not  be  forgotten  that  the  suspicion  with  which 
dealings  between  parents  and  children  presumably  still 
under  parental  influence  are  regarded  by  courts  of  equity 
is  to  a  certain  extent  counteracted  by  the  favour  with 
which  dispositions  of  the  kind  known  as  family  arrange- 
ments are  treated.     In  many  cases  a  balance  has  to  be 
struck   between    these    partly   conflicting    presumptions. 
"  Transactions  between  parent  and  child  may  proceed  upon 
arrangements  between  them  for  the  settlement  of  property, 
or  of  their  rights  in  property  in  which  they  are  interested. 
In  such  cases  this  Court  regards  the  transactions  with 
favour.     It  does  not  minutely  weigh  the  considerations  on 
one  side  or  the  other.     Even  ignorance  of  rights,  if  equal 
on  both  sides,  may  not  avail  to  impeach  the  transaction  {m). 
On  the  other  hand,  the  transaction  may  be  one  of  bounty 
from  the  child  to  the  parent,  soon  after  the  child  has 
attained  twenty-one.     In  such  cases  this  Court  views  the 
transaction  with  jealousy,  and  anxiously  interposes  its  pro- 
tection to  guard  the  child  from  the  exercise  of  parental 
influence"  (n). 


(I)  Edwards  v.  Meyrick  (1842)  2 
Ha.  60,  74 ;  ffolmanv.  Loynea  (1854) 
4  D.  M.  G.  at  p.  280. 

(m)  Perhaps  it  is  safer  to  say  that 
the  "almost  invincible  jealousy"  of 
the  Court  is  reduced  to  "  a  reason- 
able degree  of  jealousy : "  op.  Lord 
Eldon's  language  in  Hatch  v.  Hatch 
(1804)  9  Yes.  at  p.  296,  and  Twed- 
ddl  V.  Tweddell  (1822)  Turn.  &  R. 
at  p.  13.  On  the  question  of  con- 
sideration see  Williamt  v.  Williams 
(1866-7)  2  Ch.  294,  804,  36  L.  J. 
Ch.  200. 

(n)  BaJcer  v.  Bradley  (1855)  7  D. 
M.  G.  597,  620.  See  also  Wailace 
V.  Wallace  (1842)  2  Dr.  &  W.  452, 


470  ;  Bellamy  v.  Sabine  (1835)  2  Ph. 
425,  439;  Hofjhton  v.  Hoght(m(Ub'l) 
15  Beav.  278,  300  ;  and  on  the  doc- 
trine of  family  arrangement  not 
applying  when  a  son  without  con- 
sideration gives  up  valuable  rights 
to  his  father,  Savery  v.  Kiny  (1866) 
5  H.  L.  C.  at  p.  657.  A  sale  by  a 
nephew  to  his  [great]  uncle  of  his 
reversionary  inteieat  in  an  estate  of 
which  the  uncle  is  tenant  for  life  is 
not  a  family  arrangement ;  Talbot  v. 
Staniforth  (1861)  1  J.  &  H.  484, 
501.  As  to  the  amount  of  notice 
that  will  affect  a  purchaser,  Bain- 
brigge  v.  Browne  (1881)  18  Ch.  D. 
188,  50  L.  J.  Ch.  522. 
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It  must  be  observed  that  the  rules  concerning  gifts,  or 
transactions  in  the  form  c,i  contract  which  are  substantially 
gifts,  from  a  son  to  a  father,  do  not  apply  to  the  converse 
case  of  a  gift  from  aa  ancestor  to  a  descendant :  there  is 
no  presumption  against  the  validity  of  such  a  gift,  for  it 
may  be  made  in  discharge  of  the  necessary  duty  of  pro- 
viding for  descendants  (o). 

3.  Relations  between  the  parties  from  which  influence  Relationa 
has  been  presumed.  JjJ"h 

It  would  be  useless  to  attempt  an  exact  classification  of  influence 
that  which  the  Court  refuses  on  principle  to  define  or 
classify :  but  it  may  be  convenient  to  follow  an  order  of 
approximate  analogy  to  the  cases  of  well-known  relations 
in  which  the  presumption  is  fully  established. 

A.  Relations  in  which  there  is  a  power  analogous  to  that  Cases 

J .  analogotis 

of  parent  or  guardian.  to  parent 

and  child 
Uncle  in  loco  parentis  and  niece ;  Archer  v.  Hudson  (1844)  7  Beav.  551, 

13  L  J,  Oh.  380  ;  Maitkmd  v.  Irving  (1846)  16  Sim.  437.  Step-father  in 
loco  parentis  and  step-daughter  ;  Kempson  v.  Aahbee  (1874)  10  Ch.  15,  44  L. 
J.  Cb.  195  ;  Espey  v.  Lake,  10  Ha.  260.  Executor  of  a  will  (apparently  in 
a  like  position)  and  the  testator's  daughter;  Gro$venor  v.  SJierratt  (1860) 
28  Beav.  659. 

Husband  of  a  minor's  sister  with  whom  the  minor  had  lived  for  some 
time  before  he  came  of  age  :  Griffin  v.  BeveuiUe  (1781)  3  P.  Wms.  131,  n. 
But  the  mere  fact  of  a  minor  living  with  a  relative  of  full  age  does  not     , 
raise  a  presumption  of  influence  ;  or  the  presumption,  if  any,  is  rebutted    / 
by  proof  of  business-like  habits  and  capacity  on  the  donor's  part :  Taylor  { 
y.  Johnston  (1882)  19  Ch.  D.  603,  51  L.  J.  Ch.  879. 

Two  sisters  living  together,  of  whom  one  was  in  all  respects  the  head  of 
the  house,  and  might  be  considered  aa  in  loco  parentis  towards  the  other, 
though  the  other  was  of  mature  years  :  Harvey  v.  Mount  (1845)  8  Beav. 
439.  Brother  and  sister,  where  the  sister  at  the  age  of  46  executed  a 
voluntary  settlement  under  the  brother's  advice  and  for  his  benefit :  Sharp 
v,i;€rtd(1862)  31  Beav.  491. 

Husband  and  wife  on  the  one  part,  and  aged  and  infirm  aunt  of  the 
wife  on  the  other  :  Griffiths  v.  Robins  (1818)  3  Mad.  191. 

Distant  relationship  by  marriage  :  the  donor  old,  infirm,  and  his  sound- 
ness of  mind  doubtful ;  great  general  confidence  in  the  donee,  who  was 

(o)  Beardand  v.  Bradley  (1864)  2  Sm.  &  G.  339. 
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treated  by  him  m  » ion :  Steed  v.  CcMeff  (1836)  1  Kee.  620.    This  rather 
than  the  donor's  insanity  seems  the  true  ground  of  the  case,  see  p.  644. 

Keeper  of  Lunatic  Asylum  and  recovered  patient:  WrUjlu  v.  Proud 
(1806)  13  Ves.  136. 

There  are  also  cases  of  general  control  obtained  by  one  person  over 
another  without  any  tie  of  relationship  or  lawful  authority  :  Bridgrmn  v. 
Green  (1755)  2  Ves.  Sr.  627,  Wilm.  58,  where  »  servant  obtained  complete 
control  over  a  master  of  weak  understanding  :  Kay  v.  Smith  (1856)  21 
Beav.  522,  affirmed  nom.  Smith  v.  Kay  (1859)  7  H.  L.  C.  750,  where  an 
older  man  living  with  a  minor  in  a  joint  course  of  extravagance  induced 
him  immediately  on  his  coming  of  age  to  execute  securities  for  bills 
previously  accepted  by  him  to  meet  the  joiut  expenses. 

In  Lloyd  v.  Clark  (1843)  6  Beav.  309,  the  influence  of  an  officer  over 
Lis  junior  in  the  same  regiment  wa?  taken  into  account  as  increasing  the 
weight  of  other  suspicious  circumstances  ;  but  there  is  nothing  in  the  cose 
to  warrant  including  the  position  of  a  superior  officer  in  the  general 
category  of  "suspected  relations." 


Cases  B.  Positions  analogous  to  that  of  solicitor. 

Analogous 

to  solicitor      Certificated  conveyancer  acting  as  professional  adviser :  Rhodes  v.  Bate 

and  client,  (igge)  l  Ch.  252,  35  L.  J.  Oh.  267.     Counsel  and  confidential  adviser : 
Broun  v.  Kennedy  (1863)  33  Btav.  133,  148,  4  D.  J.  S.  217. 

Confidential  agent  substituted  for  solicitors  in  general  management  of 
affairs  :  Hvguenin  v.  Baseley  (1807)  14  Ves.  273  (p). 

A  person  deputed  by  an  elder  relation,  to  whom  a  young  man  applied  for 
advice  and  assistance  in  pecnniary  difficulties,  to  ascertain  the  state  of  his 
affairs  and  advise  on  relieving  him  from  his  debts :  Tate  v.  Williamson 
(1866)  1  Eq.  528,  2  Ch.  55. 

The  relation  of  a  medical  attendant  and  his  patient  is  treated  as  a  con- 
fidential relation  analogous  to  that  between  solicitor  and  client :  DaU  v. 
Bennett  (1839)  4  My.  &  Cr.  269 ;  Billage  v.  Southee  (1852)  9  Ha.  534 ; 
Aheame  v.  Hof/an  (1844)  Dru.  310  ;  though  in  Blackie  v.  Clark  (1852)  15 
Bes.  595,  603,  somewhat  less  weight  appears  to  be  attached  to  it.  It  does 
not  appear  in  the  last  case  whether  the  existence  of  "  anything  like  undue 
persuasion  or  coercion "  (p.  604)  was  merely  not  proved  or  positively 
disproved ;  on  the  supposition  that  it  was  disproved  there  would  be  no 


(p)  A  fortiori,  where  characters 
of  steward  and  attorney  are  com- 
bined :  Harris  v.  Tremenheere  (1808) 
15  Ves.  34.  A  flagrant  case  is 
Baker  v.  Loadei'  (1872)  16  Eq.  49, 
42  L.  J.  Ch.  113.  Cp.  Moxon  v. 
Payne  (1873)  8  Ch.  8»1,  43  L.  J. 
Ch.  240,  where  however  the  facts 
are  not  given  in  any  detail.  As  to 
a  land  agent  purchasing  or  taking  a 
lease  from  his  principal,  see  also 


Mohny  v.  Keman  (1842)  2  Dr.  & 
W.  31 ;  Lord  Selsey  v.  Rhoades  (1824) 
2  Sim.  &  St.  41, 1  Bli.  1.  In  Rostiter 
V.  Walsh  (1843)  4  Dr.  &  W.  485, 
where  the  transaction  was  between 
an  agent  and  a  sub-agent  of  the 
same  principals,  the  case  was  put  by 
the  bill  (p.  487),  but  not  decided,  on 
the  ground  of  fiduciary  relation. 
8*30  p.  589,  above. 
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iaoonsistenoy  with  the  other  authorities.  For  anothor  nnsucoesaful  attempt 
to  set  aside  a  gift  to  a  medical  attendant,  see  Pratt  /,  Barker  (1826)  1  Sim. 
1,  4  Boss.  607 ;  there  the  donor  was  advised  by  his  own  solioitor,  who  gave 
positive  evidence  that  the  act  was  free  and  deliberate. 


c.  Spiritual  influence. 

It  is  said  that  influence  would  be  presumed  as  between  a  clergyman  or 
any  persoa  in  the  habit  of  imparting  religions  instruction  and  another 
person  placing  confidence  in  him  :    Dent  v,  Bennett,   7  Sim.  at  p.  646. 
There  ha^e  been  two  remarkable  modern  cases  of  spiritual  influence  in 
which  there  were  claims  to  spiritual  power  and  extraordinary  gifts  on  the 
one  side,  and  implicit  belief  in  such  claims  on  the  other ;  it  was  not 
necessary  to  rely  merely  on  the  presumption  of  influence  resulting  there- 
from, for  the  evideno  which  proved  the  relation  of  spiritual  confidence 
also  went  far  to  prove  as  a  fact  in  each  case  that  a  general  influence  and 
control  did  actually  result :  Nottidge  v.  Prince  (1860)  2  Giff.  246,  29  L.  J. 
Ch.  857  ;  Lym  v.  Home  (1868)  6  Eq.  655,  37  L.  J.  Ch.  674  {q).    In  the 
former  case  at  all  events  there  was  gross  imposture,  but  the  spiritual 
dominion  alone  would  have  been  sufiicient  ground  to  set  aside  the  gift :  for 
the  Court  considered  the  influence  of  a  minister  of  religion  over  a  person 
nnder  his  direct  spiritual  charge  to  be  stronger  than  that  arising  from  any 
other  relation  (r).     There  seems  to  have  been  also  in  Norton  v.  Jtelly  (1764) 
2  Eden,  286,  the  earliest  reported  case  of  this  class,  a  considerable  admij> 
ture  of  actual  fraud  and  imposition. 

A  peculiar  case  is  jittcard  v.  Skinner  (1887)  36  Ch.  Div.  145,  56  L.  J. 
Ch.  1052.  The  plaintiff,  a  lady  of  full  age,  had  joined  a  religious  sister- 
hood, apparently  of  her  own  mere  motion  and  free  will.  Its  rules,  knonn 
to  her  before  she  applied  for  admission,  required  the  members  to  abai.don 
all  their  individual  property  ;  not  necessarily  to  the  sisterhood,  but  the 
common  practice  was  to  give  it  to  the  superior  for  the  purposes  of  the 
Bisterhood.  Other  rules  required  strict  obedience  to  the  sspv^rior, 
restrained  comminication  with  "  externs  "  about  the  affairs  of  the  convs>nt, 
and  forbade  members  to  '*  seek  advice  of  any  extern  without  the  superior's 
leave."  At  various  times  after  entering  the  sisterhood  the  plaintiff  made 
transfers  of  considerable  sums  of  money  and  stock  to  the  superior,  in  fact 
''gave  away  practically  all  she  could."  After  some  years  she  left  the 
sisterhood,  aid  after  nearly  six  years  more  she  claimed  the  return  of  the 
fonds  remaining  in  the  superior's  baud  s.  It  was  held  that,  having  regard 
to  the  position  of  the  plaintiff  as  a  membar  of  the  sisterhood,  aid  to  the 
nlei  she  had  undertaken  to  obey,  especially  the  rules  against  oommnnioa- 


Spiritual 
influence 
mixed 
character 
of  the 


cases. 


(})  In  Lyon  ▼.  Home  the  evidence 
appears  to  have  been  in  a  very  un- 
utisfiMtory  condition,  and  on  mvtif 
puticttlars  to  have  led  to  no  definite 

P. 


conclusion  :  the  cose  is  therefore 
more  curious  than  instructive, 
(r)  2  Giff.  269,  270. 
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tion  with  "externa,"  ahe  w»a  not  »  free  agont  at  the  time  of  nukiat;  the 
gifta.  But  the  majority  of  the  Oourt  held  that  her  aubaequent  conduct 
amounted  to  confirmation. 

The  authority  of  Huguenin  v.  Baneley  (1807)  14  Ves.  273,  aa  to  this 
particular  kind  of  influence,  is  to  be  found  not  in  the  judgmont,  which 
prooeeda  on  the  ground  of  confidential  agency,  but  in  Sir  S.  Romilly'g 
argument  in  reply,  to  which  repeated  judicial  approval  baa  givoa  a  weight 
Boarcely  if  at  all  inferior  to  that  of  the  decision  itaelf. 

4.  Circumstances  held  to  amount  to  proof  of  undue  in- 
fluence, apart  from  any  continuing  relation. 

In  a  case  where  a  father  gave  security  for  the  amount  of 
certain  notes  believed  to  have  been  forged  by  his  son,  the 
holders  giving  him  to  understand  that  otherwise  the  son 
would  be  prosecuted  for  the  felony,  the  agreement  was  set 
aside,  as  well  on  the  ground  that  the  father  acted  under 
undue  pressure  and  was  not  a  free  and  voluntary  agent, 
as  because  the  agreement  was  in  itself  illegal,  as  being 
substantially  an  agreement  to  stifle  a  criminal  prosecu- 
tion {s). 

In  Ellis  V.  Barker  {t)  the  plaintiff^'s  interest  under  a  will 
was  practically  dependent  as  to  part  of  its  value  on  his 
being  a*  pted  as  tenant  of  a  farm  the  testator  had  occu- 
pied as  yearly  tenant.  One  of  the  trustees  was  the  land- 
lord's steward,  and  in  order  to  induce  the  plaintiff  to  carry 
out  the  testator's  supposed  intentions  of  providing  for  the 
rest  of  the  family  he  persuaded  the  landlord  not  to  accept 
the  plaintiff  as  his  tenant  unless  he  would  make  such  an 
arrangement  with  the  rest  of  the  family  as  the  trustees 
thought  right.  Under  this  pressure  the  arrangement  was 
executed  :  it  was  practically  a  gift,  as  there  was  no  real 
question  as  to  the  rights  of  the  parties.  Afterwards  the 
deeds  by  which  it  was  made  were  set  aside  at  the  suit  of 
the  plaintiff,  and  the  trustees  (having  thus  unjustifiably 
made  themselves  partisans  as  between  their  cestuis  que 
trust)  had  to  pay  the  costs. 


(«)  WiUiatM  V.  Bayley  (1866)  L. 
R.  1  H.  L.  200,  86  L.  J.  Ch.  717  ; 
op.  p.  314,  above. 


64. 


(t)  (1871)7Ch.  104,  41L.  J.Ch. 
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These  ^are  the  most  distinct  cases  we  have  met  with  of  a 
transaction  being  set  aside  on  the  ground  of  undue  in- 
fluence specifically  proved  to  have  been  used  to  procu  ro 
the  party's  consent  to  that  particular  transaction  (m). 

In  Smith  v.  Kay  (x)  a  young  man  completely  under  the  Smith  v. 
influence  and  control  of  another  person  and  acting  under  *^" 
that  influence  had  been  induced  to  execute  securities  for 
bills  which  he  had  accepted  during  his  minority  without 
any  independent  legal  advice ;  and  the  securities  were  set 
aside.  There  was  in  this  case  evidence  of  actual  fraud  ; 
but  it  was  distinctly  affirmed  that  the  decision  would  have 
been  the  same  without  it,  it  being  incumbent  on  persons 
claiming  under  the  securities  to  give  satisfactory  evidence 
of  fair  dealing  (y). 

This  comes  very  near  to  the  peculiar  class  of  cases  on 
"catching  bargains  "  with  which  we  shall  deal  presently. 

Undue  influence  may  be  inferred  when  the  benefit  is  9*^®' 

such  as  the  taker  has  no  right  to  demand  [i.  e.  no  natural  stancei 

or  moral  claim]  and  the  grantor  no  rational  motive  to  ^u?*u 

give  (z).  undue 

influence 
inferred. 

Inadequacy  of  the  consideration,  though   in   itself  not  As  to 

decisive,  may  be  an  important  element  in  the  conclusion  value." 

anived  at  by  a  court  of  equity  with  respect  to  a  contract 

of  sale. 

The  general  rule  of  equity   in   this   matter   has   been  General 
"  .  rule :  un- 

thus  stated  by  Lord  Westbury  :  "  It  is  true   that   there  dervalue 

is  an  equity   which  may  be  founded  upon  gross   inade-  ^^x  „<, 

quacy  of  consideration.     But  it  can  only  be  where   the  eflfeofc 

juacy  is  such  as  to  involve  the  conclusion  that  the 


(u)  Cp.  Ormes  v.  Beadd  (1860)  2 
Giff.  166,  30  L.  J.  Ch.  1,  revd.  2  D. 
F.J.  333,  on  the  ground  that  the 
ignenent  had  afterwards  been 
Tolantarily  acted  upon  with  a 
knowledge  of  all  the  facts. 

(x)  (1859)  7  H.  L.  0.  760. 


(y)  Pp.  761,  770.  The  securities 
given  were  for  an  amount  very 
much  exceeding  the  whole  of  the 
sums  really  advanced  and  the  in- 
terest upon  them :  p.  778. 

(z)  Pureell  v.  htNomara  (1807) 
14  Vea.  91,  115. 

Q  Q  2 
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party  either  did  not  understand  what  he  was  about  or  was 
the  victim  of  some  imposition  "  (a). 

The  established  doctrine  is  that  mere  inadequacy  of 
price  is  in  itself  of  no  more  weight  in  equity  than  at 
law  (6).  It  is  evidence  of  fraud,  but,  standing  alone,  by  no 
means  conclusive  evidence  (c).  Even  when  coupled  mth 
an  incorrect  statement  of  the  consideration  it  will  not  alone 
be  enough  to  vitiate  a  sale  in  the  absence  of  any  fiduciary 
relation  between  the  parties  (d). 

But  if  there  are  other  circumstances  tending  to  show 
that  the  vendor  was  not  a  free  and  reasonable  agent,  the 
fact  of  the  sale  having  been  at  an  undervalue  may  be  a 
material  element  in  determining  the  Court  to  set  it  aside. 
Thus  it  is  when  one  member  of  a  testator's  family  conveys 
his  interest  in  the  estate  to  others  for  an  inadequate  con- 
sideration, and  it  is  doubtful  if  he  fully  understood  tlie 
extent  of  his  rights  or  the  effect  of  his  act  (e).  If  property 
is  bought  at  an  inadequate  price  from  an  uneducated  man 
of  weak  mind  (/)  or  in  his  last  illness  (g),  who  is  not  pro- 
tected by  independent  advice,  the  burden  of  proof  is  on  the 
purchaser  to  show  that  the  vendor  made  the  bargain 
deliberately  and  with  knowledge  of  all  the  circumstances. 
Nay,  more,  when  the  vendor  is  infirm  and  illiterate  and 
employs  no  separate  solicitor,  "  it  lies  on  the  purchaser  to 
show  affirmatively  that  the  price  he  has  given  is  the  value," 


(a)  Tennent  v.  Tennents  (1870)  L. 
R.  2  Sc.  &  D.  6,  9.  For  a  modern 
instance  of  such  a  conclusion  being 
actually  drawn  by  the  Court  from  a 
sale  at  a  gross  undervalue,  see  Jlice 
V.  Gordon  (1847)  11  Beav.  265,  270; 
cp.  Underhill  v.  Horwood  (1804)  10 
Ves.  at  p.  219 ;  Summers  v.  Oriffitha 
(1866)  35  Beav.  27,  33,  and  the 
earlier  dictum  there  referred  to  of 
Lord  Thurlow  in  Qwynne  v.  Beaton 
(1778)  1  Bro.  C.  C.  1,  9,  that  "  to 
set  aside  a  conveyance  there  mast 
be  an  inequality  so  strong,  gross, 
and  manifest,  that  it  must  be  im- 
possible to  state  it  to  a  man  of 
common  sense  without  produdng 
an  exclamation  at  th«  inequality  of 


it." 

(6)  Wood  V.  Abrey  (1818)  3  Mad. 
417,  423  ;  Peacock  v.  Evam  (1809) 
16  VeB.  512, 517  ;  StUhoeU  v.  Wilkim 
(1821)  Jac.  280,  282. 

(c)  Cockdl  V.  Taylm-  (1851)  15 
Beav.  105,  116,  21  L.  J.  Ch.  645. 

(d)  Harrism  v.  Guest  (1855)  6  D, 
M.  G.  424,  8  H.  L.  C.  481. 

(e)  Sturge   v.  Sturge  (1849)  12 
Beav.   229,  19  L.  J.  Cb.  17 ;  cp.  1 
Dunnage  v.  White  (1818)  1  Swanst. 
137,  150. 

(/)  Longmate  v.  Ledger  (1860)  S| 
Oiff.  157,  163  (affirmed  on  sppei^i 
■ae  4  D.  F.  J.  402). 

(g)  Clark  v.  Malpas  (1862)  811 
Beav.  80,  4  D.  F.  J,  401. 
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and  if  ho  cannot  do  this  the  sale  will  be  set  aside  at  the 
suit  of  the  vendor  (h).  In  1871  a  case  in  the  Court  of 
Appeal  was  decided  on  the  ground  that  "  if  a  solicitor  and 
mortgagee  .  .  .  obtains  a  conveyance  [of  the  mort- 
gaged property]  from  the  mortgagor,  and  the  mortgagor  is 
a  man  in  humble  circumstances,  without  any  legal  advice, 
then  the  onus  of  justifying  the  transaction,  and  showing 
that  it  was  a  right  and  fair  transaction,  is  thrown  upon  the 
mortgagee  "  (i).  Still  more  lately  the  poverty  and  ignor- 
ance of  the  seller  of  a  reversionary  interest  have  been  held  1 
enough,  without  infirmity  of  body  or  mind,  to  throw  the 
burden  of  proof  on  the  buyer  (k). 

Similarly  if  a  purchase  is  made  at  an  inadequate  price 
from  vendors  in  great  distress,  and  without  any  professional 
assistance  but  that  of  the  purchaser's  solicitor,  "  these  cir- 
cumstances are  evidence  that  in  this  purchase  advantage 
was  taken  of  the  distress  of  the  vendors,"  and  the  con- 
veyance will  be  set  aside  {I). 

It  has  even  been  said  that  to  sustain  a  contract  of  sale  ••  Equality 
m  equity  "  a  reasonable  degree  of  equality  between  the  ^''^^ 
contracting  parties"  is  required  (-ni).     But  such  a  dictum  traotinfr 
can  be  accepted  only  to  this  extent :  that  when  there  is  a  **"^ 
very  marked   inequality  between   the    parties   in    social 
position  or  intelligence,  or  the  transaction  arises  out  of  the 
necessities  of  one  of  them  and  is  of  such  a  nature  as  to  put 
him  to  some  extent  in  the  power  of  the  other,  the  Court 
will  be  inclined  to  give  much  more  weight  to  any  suspicious 


(/i)  Baker  v.  Monk  (1864)  33 
Be»v.  419.  4  D.  J.  S.  388,  391. 

(i)  Lord  Hatherley  C.  Preea  v. 
Coke  (1870-1)  6  Oh.  645,  649 : 
tboaghin  general  there  ia  no  rule 
agaimt  a  mortgagee  buying  from 
hii  mortgagor  :  Knight  v.  Marjori' 
knkt  (1849)  2  Mac.  &  G.  10  ;  and 
see  Ford  v.  Olden  (1867)  3  £q.  461, 
36L.J.  Ch.  651. 

(k)  Pry  V.  Lane  (1888)  40  Ch.  D. 
312,58L.  J.  Ch.  113. 

I')  Wood  V.  Abrey  (1818)  3  Mad. 
417, 424. 


(m)  Longmate  v.  Ledger  (1860) 
2  Gitf.  at  p.  163,  by  Stuart  V.C:  cp. 
the  aauie  judge's  remarks  in  Barrett 
V.  Hartley  (1866)  2  Eq.  at  p.  794. 
But  see  the  more  guarded  statement 
in  Wood  V.  Abrey,  3  Mad.  at  p.  423. 
"  A  court  of  equity  will  inquire 
whether  the  parties  leally  did  meet 
on  equal  terms ;  and  if  it  be  found 
that  the  vendor  uxu  in  distressed  cir- 
cumstances, and  that  advanto/ye  was 
taken  of  that  distress,  it  will  avoid 
the  contiact." 
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circumstances  attending  the  formation  of  the  contract,  and 
will  be  much  more  exacting  in  its  demands  for  a  satisfactory 
explanation  of  the*  >,  than  when  the  parties  are  on  such  a 
footing  as  to  be  pre  imably  of  equal  competence  to  under- 
stand and  protect  their  respective  interests  in  the  matter 
in  hand.  The  true  doctrine  is  well  expressed  in  the  Indian 
Contract  Act,  s.  25,  expl.  2.  "An  agreement  to  which  the 
consent  of  the  promisor  is  freely  given  is  not  void  merely 
because  the  consideration  is  inadequate;  but  the  inadequacy 
of  the  consideration  may  be  taken  into  acconnt  by  the 
Court  in  determining  the  question  whether  the  consent  of 
the  promisor  was  freely  given."  A  sale  made  by  a  person 
of  inferior  station,  and  for  an  inadequate  price,  was  upheld 
by  the  Court  of  Appeal  in  Chancery,  and  ultimately  by  the 
House  of  Lords,  when  it  appeared  by  the  evidence  that  the 
vendor  had  entered  into  the  transaction  deliberately,  and 
had  deliberately  chosen  not  to  take  independent  profes- 
sional advice  (n). 

It  is  not  so  clear  however  that  a  degree  of  inadequacy  of 
consideration  which  does  not  amount  to  evidence  of  fraud 
be  refused  j^^y  not  yet  be  a  suflBcient  ground  for  refusing  specific 
ground  of  performance.  The  general  rule  as  to  granting  specific 
Tahw'  performance,  so  far  as  it  bears  on  this  point,  is  that  the 
•lone  ?  /  Court  has  a  discretion  not  to  direct  a  specific  performance 
I  in  cases  where  it  would  be  highly  unreasonable  to  do  so :  it 
I  is  also  said  that  one  cannot  define  beforehand  what  shall 
I  be  considered  unreasonable  (o).  On  principle  it  might 
perhaps  be  doubted  whether  it  should  ever  be  considered 
unreasonable  to  make  a  man  perform  that  which  he  has 
the  present  means  of  performing,  and  which  with  his  eyes 
open  he  has  bound  himself  to  perform  by  a  contract  valid 
in  law.  And  it  is  said  in  Wat807i  v.  Marston  (o)  that  the 
Court  "must  be  satisfied  that  the  agreement  would  not  have 


Can  spe- 
cific per- 
formance 


(n)  Earriton  v.  Guett  (1856)  6D. 
M.  G.  424,  8  H.  L.  C  481;  cp./?o«Aer 
V.  Williams  (1876)  20  Ea.  210,  44  L. 
J.  CL.  419. 


-  (o)  See  Wahon  v.  Atanton  (1863) 
4  D.  M.  G.  230,  239,  240,  auddicti 
there  referred  to. 
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been  entered  into  if  its  true  effect  had  been  understood." 
Possibly  this  may  be  considered  to  overrule  those  earlier 
decisions  which  furnish  authority  for  refusing  a  specific 
performance  simply  on  the  ground  of  the  apparent  hardship 
of  the  contract.     The  question  now  in  hand  is  whether 
inadequacy  of  consideration,  not  being  such  as  to  make  the 
validity  of  the  contract  doubtful  (p),  is  regarded  as  making  / 
the  performance   of  it  highly  unreasonable   within   the  / 
meaning  of  the  above  rule :  and  for  this  purpose  we  assume/ 
the  generality  of  the  rule  not  to  be  affected  by  anything 
that  was  said  in  Wat807i  v.  Marston. 

The  authorities  are  so  conflicting  that  the  best  course  Conflict- 
seems  to  be  to  set  them  against  one  another  and  leave  the  ^^^ 
matter  to  the  reader's  judgment.     Our  own  impression  is  coUectwi. 
that  the  opinion  to  which  Lord  Eldon  at  least  inclined, 
and  which  was  expressed  by  Lord  St.  Leonards  and  Lord 
Romilly,  is  the  better  entitled  to  prevail.     The  weight  of 
American  authority  seems  to  be  on  the  same  side. 


'n  favour  of  treating  inadequacy 
of  consideration  oa  a  ground  for 
rtfming  specific  perfminance. 

Youngv.  Clark  (1720)  Pre.  Ch.  538. 

Saville\.Savaie  (1721)  1  P.Wms. 
745. 

Undenvood  v.  Hitchcox  (1749) 
1  Ves.  Sr.  279. 

Other  cases  of  the  early  part  of 
the  l&th  century  cited  from  MS.  in 
mmll  V.  Gewge  (1815)  1  Mad.  p.  9, 
note  [I). 

Day  V.  A'm-n i'TM  (1788)  2  Cox  77, 
Bee  p.  80,  and  ad  fin. ;  the  case  was 


Contra. 


CoUier  v.  Brou-n  (1788)  1  Cox  A'i%. 


Anon.  Cii^Am  Mortimer  \,  Capper 
(1782)  1  Bro.  C.  C.  158:  (sale  of  an 


(p)  Doubt  as  to  the  validity  of 
the  contract,  short  of  the  conclusion 
that  it  is  not  valid,  has  always  been 
held  a  sufficient  ground  for  refusing 
ipecitic  performance.  Probably  this 
irose  from  the  habit  or  etiquette  by 
which  courts  of  equity,  down  to 
recent  times,  never  decided  a  legal 
point  whtn  they  could  help  it.    Now 


that  legal  and  equitable  jurisdiction 
are  united,  the  Court  will  consider 
the  question  of  damnges  if  an  action 
for  specific  performance  is  brought 
in  a  case  such  that  under  the  old 
practice  the  bill  would  have  been 
dismit«irti<l  without  prejudice  to  an 
action  :  Tamplin  v.  Jamet  (1880)  16 
Cb.  Div.  215. 
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of  a  salo  at  a  great  over- value 
(nearly  double  the  real  value),  and 
there  were  crosH  suitH  for  specific 
perfornianoo  and  for  rCHciMnion. 
Thor«'  was  nothinj^  to  show  fraud, 
but  it  was  ivnsiderotl  "(oo  haul  a 
bargain  ftvr  tho  (^)urt  to  asHist  in." 
I^oth  bills*  wore  diKniiHsed. 

W/ilt,  V.  Damon  (1802)  7  Vos.  30, 
before  Lord  Uosslyn. 


ttk  We^tifM'ooil  V.  A<iams  (184*)  6 
Beav.  6(H),  6t><5,  ajHx-ific  perfom»»noe 
was  B\^  enfomxl  against  trustees 
fc*  sale,  whta  the  con(r«v>t  >iva  tho 
Coari  inclined  to  think,  but  with 
SMue  doubt  whether  such  could 
have  been  the  real  intention  of  the 
particfl)  bound  theni  persouiilly  to 
exonerate  tho  estate  from  incum- 
brauccH,  and  it  was  doubtful 
whether  thcHo  did  not  exceed  the 
amount  of  the  purchase-money. 
But  this  was  not  like  tho  ordinary 
case  of  an  agreement  betv.eon  a 
purchaser  and  a  vendor  in  his  own 
right,  since  the  trustees  undertook  a 
personal  risk  without  even  the  chance 
of  any  personal  advantage. 

Fainc  v.  Jinmu  (1750)  before 
Lord  Hardwicke,  cittd  2  Ves.  Sr. 
307,  and  referred  to  by  Lord  Lang- 
dale  in  Wedg^oomi  v.  Adams,  wiis  a 
peculiar  case  :  the  hardship  was  not 
in  any  inadeipiacy  of  the  ptirchaso- 
money,  but  in  the  fact  that  the 
vendor  would  lose  half  of  it  by  the 
condiftion  on  which  he  was  entitled 
to  the  property. 

In  Fah'ke  v.  Orai/  (1859)  4  Drew. 
651,  2l»  L.  J.  Ch.  28,  there  was 
boniethiug  beyon:^  mere  iuade({uacy : 
the  agreement  was  for  a  purchase 
at  a  valuation,  and  there  was  no 
valuation  by  a  competent  person. 
V.-C.  Kinderilcy  huwevsr  expressed 


allotment  to  be  made  by  Inclosuro 
Commissioners  ;  value  unascertained 
at  date  of  coutioct). 


Whi/t  V.  Dmmon  (1802)  7  Voh.  S<\ 
:M,  on  re  •  hearing  before  Lw\l 
KUlou  (but  liniitsxi  to  nOKh  V 
iMulhvn). 

tWt'a  V.  ?>wotA»V/l-  (18oi)  i)  Vto. 
234,  24rt,  jK>r  Loid  Eldon:  "imless 
tho  inade(iuacy  of  price  is  such  m 
shocks  the  conscience,  and  8nnMiiit« 
in  itself  to  conchmive  and  dociMve 
evidence  of  fraud  in  the  transaction, 
it  is  not  itself  a  sr^ticient  ground  for 
rcfuhing  a  specific  perlonuance." 


Western  v.  Russell  (1814)  3  Vtn.  & 
13.  187,  193. 

BvrtU  V.  Dann  (1843)  2  Ha.  410, 
450,  per  Wigram  V.-C. 


Abbott  V.  Sworder  (1852)  4  D« 
(J.  &  Sm.  4  18,  461 :  ptr  Lord  Si. 
Leonards,  "  the  undervalue  muBtlte 
such  as  to  shock  the  cunBcience' 
[i.  €.  iM  t»>  lie  sufficient  cvideon 
of  fraud,  <  Lord  Eldou'v  dictum 
$ujiru\. 
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t  diBtinot  opinion  that  specific  per- 
formanoe  ought  to  be  refused  on  the 
mere  ground  of  inadequacy,  even  if 
there  were  nctno  other,  itlying 
chiefly  on  White  v.  Damon  anil 
Day  V.  Nnoman. 
Ho  referred  also  to    Vauyhan  v. 

Th as  (1783)  1  Bro.  C!.  C.  556  (a 

not  very  intelligibly  reported  case, 
where  the  agreement  was  for  the  re- 
purchane  of  an  auniiitv      tlio  state- 
mint  iif  tht(  imU  \«yUe8  some  huh- 
jikion  of  ^ftud) :-  lu  UnMhvoie   v. 
Po/f/noH  (Ua?)   a  Hro.  (J.  ('   107; 
(but  this  and  uthta'  eases  there  cited 
in  tin    rei>()rtor'8    notes   prove  ton 
iiiucb,  for  they  are  atiMMtl'lticH  nut 
lor  rrfiiuhiM    |i|Miii|llti   |M<i(iiriiiiiiice, 
but  for  actually  setting  iiHide  ugreu- 
luentB  on  the  ground  of  uiiiIm|  if(t|||H 
alone,  wbioh  wu  have  aeon  Ih  con- 
trary to  the  modem  law) : — and  to 
A'lf,!  V.  Stuhhy  (1  722)  1  Bro.  P.  C. 
11)1,  wliero  Hpeclfljj  j^)i//^^//Hnaiice  was 
rttuHed  by  the  House  of  Lordn,  re 
Tenting  the  decree  of  the  Kxche()uer 
in  t(|mty  (but  on  another  ground, 
the  question  ()f  value  being  "a  very 
doubtful  point  among  the  Lords,  ' 
S.  ('.    Gilb.     155,    num.    Keen    v. 

The declHious  in Cogliijtinv.Hilnlhf' 
(1604)  2  Sch.  &  L,  1«(),  and  fhitell 
wllamje  (1815)  1  Ma<l.  i  (though 
lh(  dicta  go  farther),  «))ow  on/y  that 
aiiiun  who  has  (;t)utrael<irl  to  diH|joHe 
III  a  gruuttr  interest  than  fie  has  will 
uut  Ijti  ('oiiiliitlhtd  to  i:(titi\iii:iA!  his 
title  by  pumliHsu  In  order  to  perform 
the  contract. 


Lord  Justice  Fry,  wilting  in  1858, 
considered  this  to  be  "  the  well 
established  principle  of  the  Court " 
(On  Specific  Performance,  §  281)  ; 
and  this  Ik  repeated  in  the  second 
edition,  1881  (§  424,  p.  194),  not- 
withstanding the  ease  of  Palcke  v. 
Gi'ai/,  which  is  said  to  "break  the 
recuut  current  of  authorities." 

llaiiwoml  V.  Cope  (1858;  25  Beav. 
140,  153,  27  L.  J.  Ch.  468. 


A  brief  iinl-ico  (tf  Continental  laws  as  to  sales  at  an 
imdervnlne,  and  of  the  French  law  on  the  head  oi  captation 
(paitl)  corresponding  to  oiir  Undue  Influence;,  will  be 
fi'iiwi  in  the  Appendix  ((/). 

(,<l)  Not*.  K. 
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Excep- 
tional 
cases  of 
expectant 
heirs  and 
rever- 
■ioners. 


We  have  still  to  deal  with  an  important  exceptional 
class  of  cases.     That  which  may  have  been  a  discretionary 
inference  when  the  discretion    of  courts   of  equity  was 
larger  than  it  now  is  has  in  these  cases  become  a  settled 
presumption,  so  that  fraud,  or  rather  undue  influence,  is 
"presumed  from  the  circumstances  and  condition  of  the 
parties  contracting"  (r).     The    term  fraud  is   indeed  of 
common  occurrence  both  in  the  earlier  (r)   and  in  the 
later  authorities :  but  "  fraud  does  not  here  mean  deceit 
or  circumvention  ;  it  means  an  unconscieiifious  use  of  thi 
power  arising  out  of  these  circumstances  and  conditions" (s): 
and  this  does  not  come  within  the  proper  meaning  of  fraud, 
which  is  a  misrepresentation  (whether  by  untrue  assertion, 
suppression  of  truth  or  conduct)  made  with  the  intent  oi 
creating  a  particular  wrong  belief  in  the  mind  of  the  party 
defrauded.     Perhaps  the  best  word  to  use  would  be  impo- 
sition, as  a  sort  of  middle  term  between  fraud,  to  which  it 
comes  nearer  in  popular  language,  and  compulsion,  which 
it  suggests  by  its  etymology. 

The  class  of  persons  in  dealing  with  whose  contracts 
the  Court  of  Chancery  has  thus  gone  beyond  its  general 
principles  are  those  who  stand,  in  the  words  of  Sir 
George  Jessel,  "  in  that  peculiar  position  of  reversioner 
or  remainderman  which  is  oddly  enough  described  as  an 
expectant  heir.  This  phrase  is  used,  not  in  its  literal 
meaning,  but  as  including  every  one  who  has  either  a 
vested  remainder  or  a  contingent  remainder  in  a  family 
property,  including  a  remainder  in  a  portion  as  well  as  a 
remainder  in  an  estate,  and  every  one  who  has  the  hope 
of  succession  to  the  property  of  an  ancestor — either  by 
reason  of  his  being  the  heir  apparent  or  presumptive,  or 


(r)  Lord  Hardwicke  in  Chester- 
field V.  Janssen  (1750-1)  2  Ves.  Sr. 
at  p.  125,  classifieB  this  in  general 
terms  as  "  a  third  kind  of  fraud :" 
be  proceeds  (at  p.  157)  to  make  a 
separate  head  of  catching  bargains, 
as  "mixed  cases  compounded  of  all 
or  leveral  species  of  fraud  :"  but  the 


phrase  as  to  presumption  in  almost 
literally  repeated,  and  it  is  obvious 
that  these  cases  really  come  under 
his  third  head. 

(«)  Per  Lord  Seiuorne,  Earl  of 
Aylesford  v.  Morrii  (1873)  8  Ch. 
484,  491,  42  L.  J.  Ch.  546. 
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by  reason  merely  of  the  expectation  of  a  devise  or  bequest 
on  account  of  the  supposed  or  presumed  affection  of  his 
ancestor  or  relative.  More  than  this,  the  doctrine  as  to 
expectant  heirs  has  been  extended  to  all  reversioners  and 
remaindermen,  as  appears  from  Tottenham  v.  Emmet  (t) 
and  Earl  of  Aylesford  v.  Morris  (u).  So  that  the 
doctrine  not  only  includes  the  class  I  have  mentioned, 
who  in  some  popular  sense  might  be  called  expectant 
heirs,  but  also  all  remaindermen  and  reversioners  "  (x). 

The  Act  31  Vict.  c.  4  has  modified  the  practice  of  the  Motivea 
Court  of  Chancery  (which  now  continues  in  the  Chancery  ceptional 
Division)  less  than  might  be  supposed:   it  is  therefore  *'^***'"*^°*= 
necessary  to  give  in  the  first  place  a  connected  view  of  the  Bu,^^on 
whole  doctrine  as  it  formerly  stood.    It  was  considered  that  of  fraud. 
persons  raising  money  on  their  expectancies  were  at  such  a 
disadvantage  as  to  be  peculiarly  exposed  to  imposition  and 
fraud,  and  to  require  an  extraordinary  degree  of  protec- 
tion (y) :  and  ii  was  also  thought  right  to  discourage  such  2.  Public 
dealings  on  a  general  ground  of  public  policy,  as  tending  fo^^Jf'JlJ.^ 
to  the  ruin  of  families  (z)  and  in  mest  cases  involving  "a  of  fami- 
sort  of  indirect  fraud  upon  the  heads  of  families  from  whom 
these  transactions  are  concealed  "  (a) 

Moreover  laws  against  usuiy  were  in  force  at  the  time  3.  Evaaion 
when  courts  of  equity  began  to  give  relief  against  these  ?*  "^""^ 
"catching  bargains"  as  they  are  called  (6);  any  transactions 


(t)  (1865)  14  W.  E.  3. 

(«)  (1873)  8  Ch.  484,  42  L.  J. 
Ch.  546. 

(x)  Bcynov.  v.  Cook  (1875)  10  Ch. 
391,  n. 

(y)  "A  degree  of  protection  ap- 
pioaching  nearly  to  an  incapacity 
to  bind  tbempelveB  by  any  con- 
tract:" Sir  W.  Grant  in  Peacock  v. 
fraria  (1809)  16  Ves.  at  p.  514. 

(2)  Tviskton  V.  Gi-iffith  (1716) 
1  P.  Wms.  at  p.  312 ;  Colev.  Gibbom, 
3  P.  Wms.  at  p.  293  ;  Chtiterfield 
v./ojimn  (1750-1)  2  Ves.  Sr.  at 
p.  158. 

(a)  Vit  Lord  Selbome,  Earl  of 
iyUtford  v.  Morris  (1873)  8  Ch. 
♦84,  492,  42  L.  J.  Ch,  546;  ChtaUr- 
idds.Jantten  (1750-1)  2  Ves.  8r. 


124,  157. 

{h)  In  Wisejnan  v.  Bcake,  2  Vem. 
121,  it  appears  from  the  statement 
of  the  facts  that  twenty  years  or 
thereabouts  after  the  Restoration 
this  jurisdiction  was  regarded  as 
a  noveltj  :  for  the  defendant'«i 
testator  "understanding  that  the 
Chancery  began  to  i-elieve  against 
such  bargains"  took  certain  sttps 
to  make  himself  safe,  but  without 
success,  the  Court  pronouncing  them 
"a  contrivance  only  to  double  hatch 
the  cheat."  But  in  Ardglatae  v. 
Mvschamp  (1684)  1  Vem.  238,  it 
:s  said  that  many  precedents  from 
Lord  Bacon'?,  Lord  EUeemere's^ 
and  Lord  Coventry's  timeB  were 
produced.  . 
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which  looked  Uke  an  evasion  of  those  laws  were  very  nar- 
rowly watched,  and  it  may  be  surmised  that  when  thev 
could  not  be  brought  within  the  scope  of  the  statutes  the 
Courts  felt  justified  in  ing  astute  to  defeat  them  on  any 
other  grounds  that  coula  bo  discovered  (c). 

The  doctrine  which  was  at  first  introduced  for  the  pro- 
tection of  expectant  heirs  was  in  course  of  time  extended 
to  all  dealings  whatever  with  reversionary  interests.  In  its 
finally  developed  form  it  had  two  branches : — 

1.  As  to  reversionary  interests,  whether  the  reversioner 
were  also  an  expectant  heir  or  not : 

A.  The  rule  of  law  that  the  vendor  might  avoid  the  sale 
for  undervalue  alone  : 

B.  The  rule  of  evidence  that  the  burden  of  proof  was  on 
the  purchaser  to  show  that  he  gave  the  full  value. 

It  is  this  part  of  the  doctrine  that  is  changed  by  the 
Act  31  Vict.  c.  4. 

2.  As  to  "  catching  bargains  "  with  expectant  heirs  and 
remaindermen  or  reversioners  in  similar  circumstances, 
i.e.  bargains  made  in  substance  on  the  credit  of  their 
expectations,  v/hether  the  property  in  expectancy  or  re- 
version be  ostensibly  the  subject-matter  of  the  transaction 
or  not  (d) : 

The  rule  of  evidence  that  the  burden  of  proof  lies  on 
the  other  contracting  party  to  show  that  the  transaction 
was  a  fair  one.     We  use  the  present  tense,  for  neither  the 
last-mentioned  Act  nor  the  repeal  of  the  usury  laws,  as  we 
shall  see  presently,  has  made  any  change  in  this  respect. 
The  part  of  the  doctrine  which  is  abrogated  was  in- 
to sales  oT  timately    connected    both    in    principle    and  in  practice 
revewdon-    ^^^j^  ^j^^^^  which  remains ;  and  though  it  seems  no  longer 


Former 
doctrine  as 


(c)  The  reports  of  the  cases  on 
this  head  anterior  to  Chctterfidd  v 
Jansten  are  unfortunately  so  meagre 
that  it  Is  difficult  to  ascertain 
whethe.  they  proceeded  on  any 
uniform  principle.  But  the  motives 
above  alleged  ssem  on  the  whole  to 
hATe  been  those  which  determined 


the  policy  of  the  Court.  On  the 
gradual  extensiou  of  the  remedy 
cp.  the  remarks  of  Burnett  J.  in 
Chettcrfidd  v.  Jaimen  (1750-1)  2 
Ves.  Sr.  at  y.  146. 

(d)  Ecurl  of  Ayle^ford  v.  Morrit 
(1873)  8Ch.  at  p.  497. 
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necessary  to  go  through  the  authorities  in  detail,  it  may  »t  in- 
still be  advisable  to  give  some  account  of  the  manner  in 
which  it  was  applied  (e). 

The  general  rule  established  by  the  cases  was  that  the 
purchaser  was  bound  to  give  the  fair  market  price,  and 
to  preserve  abundant  evidence  of  the  price  having  been 
adequate,  however  difficult  it  might  be  to  ascertain  what 
the  true  value  was.    It  was  applied  to  reversionary  interests 
of  every  kind,  and  the  vendor  was  none  the  less  entitled 
to  the  benefit  of  it  if  he  had  acted  with  full  deliberation. 
The  presumption  originally  thought  to  arise  from  transac- 
tions of  this  kind  had  in  fact  become  transformed   into 
an  inflexible  rule  of  law,  which,  consistently  carried  out, 
made  it  well  nigh  impossible  to  deal  with  reversionary 
interests  at  all.      The  modem  cases  almost   look  as  if 
the  Court,  finding  it  too  late  to  shake  off  the  doctrine, 
had  sought  to  call  the  attention  of  the  legislature  to  its 
inconvenience  by  extreme  instances.     Sales  were  set  aside 
after  the  lapse  of  such  a  length  of  time  as  19  years,  and 
even  40  years  (f).     A   sub-purchaser  who  bought  at  a 
considerably  advanced  price  was  held  by  this  alone  to  have 
notice  of  the  first  sale  having  been  at  an  undervalue  (g). 
In  one  case  where  the  price  paid  was  200^.,  and  the  true 
value  as  estimated  by  the  Court  2S81.,  the  sale  was  set 
aside  on  the  ground  of  this  undervalue,  though  the  ques- 
tion was  only  incidentally  raised  and  the  plaintiff's  case 
failed  on  all  other  points  (h). 

Finally  Parliament  found  it  necessary  to  interfere,  and  Act  to 
by  the  "Act  to  amend  the  law  relating  to  sales  of  rever-  uwre- 
sions,"  31  Vict.  c.  4  (7th  Decembe.-,  1867),  it  was  enacted  ||^5'°8j** 

(s.  1)  that  no  purchase  (defined  by  s.  2  to  include  every  reveniont, 
contract,  &c.,  by  which  a  beneficial  interest  in  property  may  ^^^'^**'*' 
be  acquired),  made  bona  fide  and  without  fraud  or  unfair 


(e)  A  digest  of  the  cases  wam  given 
in  the  first  two  editions  (p.  550, 
2ad  ed.). 

(/)  St.  Alhan  V.  Hailing  (1869) 
27  Beav.   11  ;  SnUer  v.   Bradihaio 


(1858)26  B3W.  16'. 

{g)  Neshitt  v.  Berridge  (1863)  82 
Beav.  280. 

(k)  Jonet  V.  Richettt  (1862)  81 
Beav.  180,  31  L.  J.  Ch.  758. 
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dealing  of  any  reversionary  interest  in  real  or  personal 
estate,  should  after  January  1, 1868  (s.  3),  be  opened  or  set 
aside  merely  on  the  ground  of  undervalue.  Subject  only 
to  a  saving  of  pending  suits  (s,  3)  this  act  is  retrospective 
and  this  is  the  more  remarkable  inasmuch  as  the  right 
taken  away  by  it  from  any  vendor  of  a  reversion  who  mi^ht 
otherwise  have  set  aside  the  sale  on  the  ground  of  under- 
value alone  was  (as  in  the  case  of  a  sale  voidable  on  any 
other  ground)  not  a  mere  right  of  suit,  but  an  interest 
which  was  transmissible  by  descent  or  devise  (i). 

The  Act  is  carefully  limited  to  its  special  object  of 
putting  an  end  to  the  arbitrary  rule  of  equity  which  was 
an  impediment  to  fair  and  reasonable  as  well  as  to  uncon- 
scionable bargains.  It  leaves  undervalue  still  a  material 
element  in  cases  in  which  it  is  not  the  sole  equitable 
ground  for  relief  (k). 

It  had  already  been  decided  {l)  that  the  repeal  of  the 
usury  laws  (m)  did  not  alter  the  general  rules  of  the  Court 
of  Chancery  as  to  dealings  with  expectant  heirs.  This 
decision  was  followed  in  Miller  v.  Cook  (n),  and  adhered 
to  in  Tyler  v.  Yates  (o),  and  lastly  in  Earl  of  Aylesford  v. 
Morris  (p)  and  Beynon  v.  Cook  (q),  and  in  the  two  latter 


(i)  Qredey  v.  Momley  (1861)  4  De 
G.  &  J.  78,  93. 

(jfc)  Earl  of  Aylesford  v.  Morris 
(1873)  8  Ch.  at  p.  490.  See  also 
O'Rorke  v.  Bolingbroke  (1877)  2  App. 
Ca.  814;  Fry  v.  Lane  (1888)  40  Ch. 
D.  312,  58  L.  J.  Oh.  113. 

(I)  Oroftv.  Qrakam  (1863)  2  D. 
J.  S.  155. 

(m)  17  &  18  Vict.  c.  90.  But  be- 
fore  this  complete  repeal  exceptions 
had  been  made  from  the  usury  laws 
in  favour  of  certain  bills  of  exchange 
and  loans  exceedinsr  10^.  not  secured 
on  land  :  3  &  4  Wm.  4,  c.  98,  s.  7, 
2  &  3  Vict.  c.  37,  8. 1,  and  comments 
thereon  in  Lane  v.  Horlock  (1855) 
5  H.  L.  C.  480,  25  L.  J.  Ch.  253. 

(n)  (1870)  10  Eq.  641,  40  L.  J. 
Ch.  11. 

(o)  (1871)  11  Eq.  265,  6  Oh.  665, 
40  L.  J.  Oh.  768. 

(p)  8  Oh  484 ;  this  may  now  be 
regarded  as  the  leading  case  on  the 


subject.  It  should  be  observed  that 
in  Tyler  v.  Yates  a  principal  and 
surety  made  themselves  liable  for  a 
bill  which  the  principal  had  accepted 
during  his  minority,  without  know- 
ing that  there  wai  no  existing  legal 
liability  on  the  bill,  and  all  the  sub- 
sequent transactions  were  bound  up 
with  this  :  and  the  case  was  rested 
on  this  ground  in  the  Court  of  Ap- 
peal (p.  671).  Op.  on  thia  point 
Coward  v.  Hughes  (1855)  1  K.  &  J. 
443,  where  a  widow  who  during  her 
husband's  life  had  joined  as  surety 
in  bis  promissory  note  executed  a 
new  note  under  the  impression  that 
she  was  liable  on  the  old  one,  and 
without  any  new  consideration,  and 
the  note  was  set  aside ;  see  SouthaU  v. 
Rigg  (1861)  and  Forman  v.  Wright 
(1851)  11  0.  B.  481,  20  L.  J.  C 
P.  145. 
(j)  (1875)  10  Ch.  389. 
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cases  it  has  been  clearly  laid  down  that  the  rules  are  in 
like  manner  unaffected  by  the  change  in  the  law  concerning 
gales  of  reversions.  And  this  was  confirmed  by  all  the 
opinions  delivered  in  O'Rorke  v.  BolinghroJce  (r)  in  the 
House  of  Lords,  though  the  particular  transaction  in  dis- 
pute was  upheld. 

The  effect  of  these   rules  is  not  to  lay  down  any  pro- 
position of  substantive  law,  but  to  make  an  exception  from 
the  ordinary  rules  of  evidence  by  throwing  upon  the  party 
claiming  under   a   contract   the   burden   of  proving  not 
merely  that  the  essential  requisites  of  a  contract,  including 
the  other  party's   consent,   existed,  but  .  also   that   such 
consent  was   perfectly   free.     The  question   is   therefore,  Conditions 
what  are    "  the  conditions   which  throw  the  burden   of  burden  of 
justifying  the  righteou  iuess  of  the  bargain  upon  the  party  pro«'oQ 
who  claims  the  benefit  of  it "  (s).     Now  these  conditions 
have  never  been  fixed  by   any  positive  authority.     We 
have  seen  that  the  Court  of  Chancery   has   refused   to 
define  fraud,  or  to  limit  by  any  enumeration  the  standing 
relations  from  which  influence  will  be  presumed.     In  like 
manner  there  is  no  definition  to  be  found  of  what  is  to 
be  understood  by  a  "catching  bargain."     This  being  so  we 
can  only  observe  the  conditions  which  have  in  fact  been 
generally  present  in  the  bargains  against  which  relief  has 
been  given  in  the  exercise   of   this  jurisdiction.     These 
are: — 


1.  A  loan  in  which  the  borrower  is  a  person  having  little 
or  no  property  immediately  available,  and  is  trusted  in 
substance  on  the  credit  of  his  expectations. 

Obs,  It  18  imoaaterial  whether  there  is  or  not  any  actual  dealing  with  the 
estate  in  raoiaiader  or  exprasaion  of  llio  contingency  on  which  the  fund  for 
piytncat  of  the  principal  alvanoed  substantially  depends.  Earl  of  Aylesford 
'  Vorrw  (1873)  8  Ch.  at  p.  497.  It  is  also  immaterial  whether  any  par- 
ticolkr  property  is  looked  to  for  ultimate  payment.     A  general  expectation 


(f)  (1877)  2  App.  Oa.  814. 

(»)  Earl  of  AyUiford    v.   MorrU 


(1873)  8  Ch.  at  p.  492. 
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derived  from  the  position  in  society  of  the  borrower's  family,  the  lender 
intending  to  trade  on  their  probable  fear  of  exposure,  may  have  the  same 
effect.  NevM  v.  SndUng  (1880)  15  Ch.  D.  679,  702,  49  L.  J.  Ch.  777 
(Denman  J.). 

2.  Terms  prima  facie  oppressive  and  extortionate  {i.e. 
such  that  a  man  of  ordinary  sense  and  judgment  cannot  be 
supposed  likel}^  to  give  his  free  consent  to  them). 

Oha.  An  excessive  rate  of  interest  is  in  itself  nothing  more  than  a  dis- 
proportionately large  consideration  given  by  the  borrower  for  the  loan :  and 
it  is  not  sufficient,  standing  alone,  to  invalidate  a  contract  in  equity : 
Webster  v.  Cook  (1867)  2  Ch.  542,  where  a  loan  at  60  per  cent,  per  annum 
was  upheld.  Stuart  V.-C.  disapproved  of  the  case  in  Tyler  v.  Yates  (1871) 
(11  Eq.  at  p.  276)  but  on  another  point.  And  see  Parker  v.  Batcher  (1867) 
3  Eq.  762,  767,  86  L.  J.  Cb.  552. 

3.  A  considerable  excess  in  the  nominal  amount  of  the 
sums  advanced  over  the  amount  actually  received  by  the 
borrower. 

Obs.  This  appears  in  all  the  recent  cases  ia  which  relief  has  been  given  : 
deductions  being  made  on  every  advance,  according  to  the  common  practice 
of  professed  money-lenders,  under  the  name  of  discount,  commiHRion,  and 
the  like.  The  result  is  that  the  rate  of  interest  appearing  to  be  taken 
does  not  show  anything  like  the  terms  on  which  the  loan  is  in  truth 
made  :  and  this  may  be  considered  evidence  of  fraud  so  far  as  it  argues 
a  desire  on  the  part  of  the  lender  to  gloze  over  the  real  terms  of  the 
bargain.  A  jury  could,  perhaps,  not  be  directed  so  to  consider  it  in  a 
trial  where  fraud  was  distinctly  in  issue  ;  though  no  doubt  such  circum- 
stances, or  even  an  exorbitant  rate  of  interesh,  would  be  mide  matter  of 
observation. 


4.  The  absence  of  any  real  bargaining  between  the 
parties,  or  of  any  inquiry  by  the  lender  into  the  exact 
nature  or  value  of  the  borrower's  expectations. 

Obs.  These  circumstances  are  relied  on  in  Earlof  Aylesfordv.  Morm 
(1873)  (8  Cb.  at  p.  496)  as  increasing  the  difficulty  of  upholding  the  trans- 
action :  cp.  NeviU  v.  SneUinsf  (1880)  15  Ch.  D.  at  pp.  702-3.  This  again  is 
the  usual  practice  of  the  money-lenders  who  do  this  kind  of  business. 
Their  terms  are  calculated  to  cover  the  risk  of  there  being  no  secnrity  at 
all ;  moreover  the  borrower  often  wishes  the  lender  not  to  make  any 
Inqulrlei  which  might  end  in  the  matter  coming  to  the  knowledge  of  the 
Iknoeitor  or  other  penon  from  whom  the  expectations  are  derived.   Tbi 


"  CATCHING  BAEGAINS." 


609 


concealment  of  the  transaction  from  the  ancestor  was  held  by  Lord 
Brougham  in  King  v.  Hamlet  (1836)  2  M.  &;  K.  466,  to  be  an  indispensable 
condition  of  equitable  relief ;  but  this  opinion  is  not  now  accepted  {Earl  of 
Ayle^ord  v.  Morris  (1873)  8  Ch.  at  p.  491).  The  decision  in  King  v.  Hamlet 
(BflSrmed  in  the  House  of  Lords,  but  without  giving  any  reasons,  3  CI.  Sc 
F.  218)  can  be  supported  on  the  ground  that  the  party  seeking  relief  had 
hiouelf  acted  on  the  contract  he  impeached  so  as  to  make  restitution 
impossible. 


It  seems  safe  to  assert  that  in  any  case  where  these 
conditions  concur,  the  burden  of  proof  is  thrown  on  the 
lender  to  show  that  the  transaction  was  a  fair  one  :  it 
seems  equally  unsafe  to  assert  that  they  must  all  concur, 
or  that  any  one  of  them  (except  perhaps  the  first)  is 
indispensable. 

It  may  then  be  asked,  By  what  sort  of  evidence  is  the  Qu.  if 
lender  to  satisfy  the  Court  that  the  borrower  was  not  gi°„gA^° 
imposed  on?     As  there  is  no  reported  case  in  which  it  was  can  in 
considered  that  the  burden  of  proof  lay  upon  the  lender,  ^^  ^, 
and  yet  he  did  so  satisfy  the  Court,  it  is  impossible  to  give  onerate 
any  certain  answer  to  this  question.     It  is  evidently  most 
improbable  that  in  any  case  where  the  above-mentioned 
conditions  are  present,  any  satisfactory  evidence  should  be 
forthcoming  to  justify  the  lender  {t).    Practically  the  ques- 
tion is  whether  in  the  opinion  of  the  Court  the  transaction 
was  a  hard  bargain  (u) — that  is,  not  merely  a  bargain  in 
which  the  consideration  is  inadequate,  but  an  unconscion- 
able bargain  where  one  party  takes  an  unfair  advantage  of 
the  other  (a?). 

An  account  stated  for  the  purpose  of  a  contract  of  this 
description  is  of  no  more  validity  than  the  contract  itself, 
and  a  recital  of  it  in  the  security  does  not  preclude  the 


'■'Ml 


,.;  -M 


!>  ill 


(()  "No  attempt  has  been  made 
to  show  by  any  independent  evi- 
dence (if  such  a  thing  could  be  con- 
ttived  poisibk)  that  the  terms  thus 
imposed  on  the  plaintiff  were  fair 
ud  reasonable."  8  Cb.  496. 

(u)  See  the  judgment  of  the  M.R. 
%i«nv.  Cooit  (1875)  10  Ch.  391,  n., 
aiNmll  v.  Undling  (1880)  15  Ch. 

P. 


D.  at  p.  703. 

(x)  Per  Jesael  M.R.  in  Middleton 
V.  Brown  (C.A.)  (1878)  47  L.  J.  Cb. 
411 ;  Nevill  v.  SneUing  (1880)  15  Ch. 
D.  679,  49  L.  J.  Ch.  777,  where  the 
lender  systematically  took  advantage 
of  a  mistaken  over-payment  of 
interest  by  the  borrower. 
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Terms  on 
\'rhioh  re- 
Uef  is 
given. 


As  tc  the 
lender 
suing  on 
the  con- 
tract. 


borrower  from  re-opening  the  account  even  as  against  pur- 
chasers or  sub-mortgagees  of  the  original  lender  who  have 
notice  of  the  genera)  character  of  the  transaction.  For 
such  notice  is  equivalent  to  notice  of  all  the  legal  conse- 
quences (y). 

The  borrower  who  seeks  relief  against  a  contract  of  this 
description  must  of  course  repay  whatever  su  ,ns  have  been 
actually  advanced,  with  reasonable  interest  (according  to 
the  usual  practice  of  the  Court,  5  per  cent.),  and  the  relief 
is  granted  only  on  those  terms.  Moreover  it  is  held  not 
unjust  that  he  should  obtain  it  at  his  own  expense,  since 
he  calls  in  the  assistance  of  the  Court  to  undo  the  con- 
sequences of  his  own  folly  (z) :  and  accordingly  the  general 
rule  is  to  give  no  costs  on  either  side  (a). 

The  rule  of  evidence  casting  a  special  burden  of  proof 
on  the  lender  being  peculiar  to  equity,  there  was  generally 
no  defence  at  law  to  an  action  brought  by  him  to  enforce 
a  contract  of  this  kind.  But  since  the  rule  of  evidence 
established  in  equity  now  prevails  in  every  branch  of  the 
High  Court,  it  seems  that  when  a  lender  of  money  sues 
on  a  special  contract,  whether  the  contract  be  embodied 
in  a  negotiable  instrument  or  not,  and  the  borrower  proves 
facts  which  bring  the  contract  Avithin  the  description  oi  a 
"  catching  bargain  "  as  understood  by  courts  of  eipiity,  the 


{y)  Tottenham  v.  Green  (1863)  32 
L.  J.  Ch.  201 :  a  case  decided  under 
the  old  rule  as  to  dealings  with 
reversionary  interests,  but  the  prin- 
ciples seem  applicable  in  all  cases 
where  the  burden  of  proof  is  still  on 
the  lender. 

(z)  Earl  of  Ayleiford  v.  Morris 
(1873)  8  Ch.  at  p.  499. 

(a)  In  the  cases  of  sales  of  rever- 
sions under  the  former  law  on  that 
head  the  practice  was  for  some  time 
to  treat  the  cuit  as  a  redemption 
suit,  and  give  the  purchaser  his  costs 
as  a  mortgagee  :  but  the  later  rule 
was  to  (jive  no  costs  on  either  side, 
except  that  the  plaintiff  had  to  bear 
such  M  were    occasioned    by  any 


unfounded  ch&rgeH  of  actual  fraud  : 
Edvxmls  V.  Burt  (18.'i2)  2  1).  M.  G. 
at  p.  65  :  Bromlo/  v.  Smith  (1859) 
26  BoHV.  at  p.  676,  and  'scHts  might 
he  given  against  the  defendant  an  to 
any  transxction  in  which  there  had 
been  misconduct  on  his  part :  Tot- 
tenham v.  Green  (1863)  32  L.  J.  Ih. 
201,206.  In  NeviUv  ,S>(«//i'my  (1880) 
the  plaintiff  having  offered  before 
action  brought  to  repay  the  suma 
actually  advanced  with  interest  at 
6  per  cent.,  the  defendant  was 
order"!  to  pay  the  costs  :  15  Ch.  D. 
at  p.  706,  cp.  Beynon  v.  Cook  (1876) 
10  Ch.  at  p.  393,  in  judgment  of 
Jessel  M.K 
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lender  must  prove  the  reasonableness  of  the  bargain  (6) ; 

and  if  he  fails  to  do  so,  he  cannot  recover  on  the  special 

contract,  but  can   recover   his  principal   and   reasonable 

interest  as  on  a  common  count  for  money  lent.     It  must 

be  noticed  that  the  im.portance  of  this  class  of  cases  is 

much  diminished,  thcagh  the  law  is  not  affected,  hy  the 

Infants'  Relief  Act,  1874,  which  makes  loans  of  money  to 

infants  absolutely  void  and  forbids  any  action  to  be  brought 

on  a  promise  to  pay  debts  contracted  during  infancy.     See 

p.  60,  supra. 

The  same  principles  apply,  so  far  as  they  are  applicable  Applies- 

to  a  transaction  of  sale  as  distinguished  from  loan,  to  the  phiciplM 

sale  of  reversionary  interests  by  persons  who  are  not  in  an  *°  **^®"  °' 
.  *;  •'   ^  .  rever- 

independent  position,  as  when  the  sale  is  made  by  a  man  Bionaty 
only  just  of  age  in  pursuance  of  terms  settled  while  he  w'^^^m 
was  still  an  infant.     Here  the  burden  is  on  the  purchaser  in  depen- 
to  show  the  fairness  of  the  transaction.     He  is  not  bound  ^jon. 
to  show  thrt  the  price  given  was  absolutely  adequate  ;  but 
he  is  bound,  notwithstanding  the  Act  of  1867  (81  Vict.  c.  4, 
p.  605  above),  to  show  that  it  was  such  as,  upon  the  facts 
kno^vn  to  him  at  the  time,  he  might   have  reasonably 
thought  adequate.     Moreover  he  ought  to  see,  where  prac- 
ticable, that  the  seller  has  independent  legal  advice.    These 
rules  seem  to  be  established  by  O'Rorke  v.  Bolmghroke  (c), 
which  is  remarkable  as  an  almost  singular  instance  of  an 
imneached  transaction  with  an  "  expectant  heir "  being 
upheld.     There  a  father  and  son  negotiated  with  a  pur- 
chaser for  the  sale  of  the  son's  reversionary  interest  ex- 
pectant on  the  death  of  tne  father.  The  sale  was  completed 
three  weeks  after  the  son  came  of  age.     The  price  was 
agreed  to  after  some   bargaining ;   it  was  founded  on  a 
statement  of  value  furnished  by  a  third  person,  and  would 


(h)  Qu.  ia  thifl  a  qnestinn  for  the 
i«ry  or  for  the  Court  ?  Prima  fads 
<t  should  be  a  question  of  fact :  but 
tbere  are  some  analo^es  {e.  g.  the 
cues  oa  restraint  of  trade)  for 
trekting  it  an  a  qoestion  of  law. 


(c)  (1877)  2  Apr-  Ca.  814.  Cp, 
Fry  V.  Lam  (1888)  40  Ch.  D.  312, 
68  L.  J.  Ch.  1 1 3,  where  the  seller 
was  poor  and  ignorant,  and  the 
same  solicitor  purported  to  act  for 
both  parties. 

11K2 
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"Surprise' 
and  "  im- 
provi- 
dence." 


have  been  adequate  if  the  father's  life  had  been  a  good 
one.  The  purchaser  did  not  know  and  had  no  reason  to 
believe  anything  to  the  contrary,  but  it  was  in  fact  a  bad 
life.  The  young  man  took  no  independent  advice,  being 
"  penniless,  and  except  for  his  father  friendless  "  (d).  The 
father  died  within  three  month  after  the  sale.  Four  years 
later  the  son  sued  to  have  the  whole  transaction  set  aside, 
but  failed  in  the  House  of  Lords  after  succeeding  in  the 
Court  of  Appeal  in  Ireland.  The  majority  of  the  Lords  (e) 
held  that  the  burden  of  proof  was  indeed  on  the  buyer, 
but  that  he  had  satisfied  it.  Lord  Hatherley  dissented, 
thinking  that  it  was  the  buyer's  absolute  duty  to  see  that 
the  young  man  had  independent  advice. 

Another  alleged  ground  of  equitable  relief  against  con- 
tracts, founded  en  the  notion  of  an  inequality  between  the 
contracting  parties,  has  been  "  surprise,"  or  "  surprise  and 
improvidence."  But  this  seems  to  be  only  a  way  of 
describing  evidence  of  fraud  or  of  a  relation  of  dependence 
between  the  parties. 

The  case  of  Evans  v.  Llewellyn  (/)  may  be  taken  as 
ewe  jn.  ^^^  typical  instance.  The  plaintiff  was  a  person  of  inferior 
station  and  education  who  acquired  by  descent  a  title  in 
fee  simple  to  a  share  in  land  in  which  the  defendant  had  a 
limited  interest.  His  title  was  first  communicated  to  him 
by  the  defendant,  who  represented  to  him  (as  the  fact 
appears  to  have  been)  that  the  circumstances  of  the  family 
created  a  moral  obligation  in  the  plaintiff  not  to  insist  on 
his  strict  lights,  and  offered  to  purchase  his  interest  for 
a  substantial  though  not  adequate  consideration.  The 
defendant  suggested  to  the  p^iintiff  to  consult  his  friends 
in  the  matter,  which  however  he  did  not  do.  Throe  days 
intervened  between  the  first  interview  and  the  conclusion 
of  the  business  by  the  acceptance  of  the  defendant's  offer. 
It  was  considered  that  the  plaintiii  was  under  the  circum- 
stances not  a  free  agent  and  not  equal  to  protecting  him- 


Evana 


(d)  Lord  Blackburn,  at  p.  837. 

(e)  Lord  Blackburn,  Lord  O'Ha- 


gan,  and  Lc  1  Gordon. 
(/)  See  following  note. 
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self,  and  was  taken  by  surprise,  and  the  sale  was  set 
aside  (g).  The  case  seems  somewhat  anomalous,  but  it  has 
been  suggested  by  very  high  authority  that  it  would  still 
be  followed  in  setting  aside  a  contract  as  "  improvident 
and  hastily  carried  into  execution "  (/i),  and  it  has  been 
distinctly  approved  in  the  Court  of  Appeal  in  Chancery  (i). 
It  is  submitted,  however,  that  there  is  no  intelligible 
reason  for  treating  surprise  or  improvidence  as  a  suustan- 
tive  cause  for  setting  aside  contracts,  much  less  for 
attempting  to  give  these  words  a  technical  signification. 
Both  tenns  are  in  fact  merely  negative  and  relative. 
Surprise  is  nothing  else  than  the  want  of  mature  delibera- 
tion :  improvidence  is  nothing  else  than  the  want  of  that 
degree  of  vigilance  which  a  man  of  ordinary  prudence  may 
be  expected  to  use  in  guarding  his  own  interest,  ^ow  one 
man's  deliberation  and  prudence  are  not  the  same  as 
another  man's,  nor  is  the  same  man  equally  deliberate  or 
pmdent  at  all  times.  A  man  may  enter  into  a  contract 
with  less  deliberation  than  the  average  wisdom  of  mankind 
would  counsel,  or  than  he  himself  commonly  uses,  in  affairs 
of  the  like  nature,  and  yet  the  contract  may  be  perfectly 
valid.  But  if  it  be  disputed  whether  there  was  or  not  any 
real  consent,  or  whether  consent  was  or  not  freely  given, 
then  circumstances  of  what  is  called  surprise  or  improvi- 
dence may  be  very  material  as  evidence  bearing  on  those 
issues.  Unusual  haste  or  folly  in  entering  into  an  engage- 
ment is  a  circumstance  to  be  accounted  for :  and  the  best 
way  of  accounting  for  it  may  in  all  the  circumstances  of  a 
particular  case  be  to  suppose  that  the  party  did  not  know 


QuAt 
"ourprw*," 
&e.  any 
substan- 
tive caiue 
for  avoid- 
ing con- 
tracts. 


Bat 
ciroum- 
titances  of 
this  kind 
may  be 
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for  prov- 
ing the 
existence 
of  distinct 
grounds 
for  avoid- 
ing the 


(g)  (1787)  2  Bro.  C.  C.  150  ;  1 
Cox  333,  a  fuller  report,  which  is 
here  followed  ;  the  other  if  correct 
would  reduce  it  to  a  plain  case  of 
fraud  or  at  all  events  misrepresenta- 
tion. In  Haygarthv.  Wearing  [1871) 
12  Eq.  320,  40  L.  J.  Oh.  577,  which 
to  lome  extent  resembled  this,  the 
ground  of  the  decision  was  a  posi- 
tive misrepresentation  as  to  the 
value  of  the  property. 


(A)  Lord  St.  Leonards  in  Cnrzon 
v.  Bdworthy  (1852)  3  H.  L.  C.  742  : 
there  the  appellant  relied  on  express 
charges  of  fraud,  which  were  not 
made  out :  but  Lord  St.  Leonards 
thought  he  might  possibly  have 
succeeded  if  he  had  rested  bia  case 
on  the  ground  suggested. 

(t)  Per  Turner  L.J.  in  BaKtr  v. 
Monk  (1864)  4  D.  J.  S.  at  p.  392. 
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what  he  was  about,  or  that  he  was  wrought  upon  by  con- 
duct of  the  other  party  of  such  a  kind  as  to  make  the 
contract  voidable  on  the  ground  of  fraud.  Suvprise  and 
improvidence,  therefore,  are  matters  from  which  it  may 
be  inferred,  as  a  fact  in  particular  cases,  that  there  was  no 
true  consent,  or  thai  the  consent  was  nrt  free.  But  it  is 
not  to  be  affirmed  as  a  general  proposition  of  law  that 
haste  or  impnidence  can  of  itself  be  a  sufficient  cause  for 
setting  Jiside  a  contract,  nor  even  that  there  is  any  par- 
ticular degree  of  haste  or  imprudence  from  which  funda- 
mental error,  fraud,  or  undue  influence,  will  be  invariably 
presumed.  "  The  Court  will  not  measure  the  degrees  of 
understanding"  (^*).  It  seems  to  follow  that  what  is 
recorded  in  such  a  case  as  Evans  v.  Llewellyn  {I)  is  not  an 
enunciation  of  law,  but  an  inference  of  fact.  Such  an 
inference  may  be  useful  in  the  way  of  analogy  when 
similar  circumstances  recur,  but  is  not  binding  as  an 
authority.  The  view  here  taken  may  be  supported  by  the 
observations  of  the  judges  in  the  EoH  of  Bath  and  Moun- 
tague's  Case  (a.d.  1693)  (m).  In  that  case  Baron  Powel 
said  (3  Ch.  Ca.  at  p.  56) : 

"  It  is  said,  This  is  a  Deed  that  was  obtained  by  Surprize  and  Circum- 
vention. Now  I  perceive  this  word  Surprize  is  of  a  very  large  and  general 
lixtent  ...  I  hardly  know  any  Surprize  that  should  be  sufficient  to 
set  aside  a  Deed  after  a  Verdict,  unless  it  be  mixed  with  Fraud,  and  that 
expressly  proved."  [i.  e.  the  verdict  in  favour  of  the  deed  precludes  the 
party  from  asserting  in  equity  that  he  did  not  know  what  he  was  about : 
for  he  should  have  set  up  that  case  at  law  on  the  plea  of  non  est  factum]. 
"  It  must  be  admitted  that  there  was  Deliberation,  and  Consideration  and 
Intention  enough  proved  to  make  it  a  good  Deed  at  Law,  otherwise 
there  would  not  have  been  a  Verdict  for  it "  :  per  L.  0.  J.  Treby,  ib. 
at  p.  74. 

The  judgment  of  the  Lord  Keeper  Somers  is  even  more 
decided,  and  points  out  clearly  the  difference  between  an 


(*)    Bridgnum    v.    Green    (1755) 
Wilmot,  58,  61. 
(i)  (1787)  1  Cox  333. 


(m)  3  Ch.  Ca.  56.  Cp.  Story,  Eq. 
Jiuisp.  §  251. 
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instrument  which  is  void  both  at  law  and  in  equity,  and 
one  which  is  voidable  in  equity  (p.  108) : — 

"  It  is  true,  it  is  charged  in  the  Bill  that  thid  Deed  was  obtained  by 
Fraud  and  Surprize  .  .  But  whosoever  reads  over  the  Depositions  will 
see  that  the  End  they  aimed  at  was  to  attack  the  Deeds  themselves  as 
false  Deeds  and  not  truly  executed  ;  but  that  being  Tried  at  Law,  and 
the  Will  and  Deeds  verified  by  a  Verdict,  the  Counsel  have  attempted  to 
make  uie  of  the  same  Evidence,  and  read  it  all,  or  at  least  the  greatest 
Part  of  it,  as  Evidence  of  Surprize  and  Circumvention 

"  Now,  for  this  word  (Surprize)  it  is  a  Word  of  a  general  Signification, 
80  general  and  so  uncertain,  that  it  is  impossible  to  fix  it ;  a  Man  is  sor- 
priz'd  in  every  rash  and  indiscreet  Action,  or  whatsoever  is  not  done  with 
BO  much  Judgment  and  Consideration  as  it  ought  to  be  :  But  I  suppose 
the  Gentlemen  who  use  that  Word  in  this  Gnae  mean  such  Surprize  as  is 
attesded  and  accompanied  with  Fraud  and  Circumvention  ;  such  a  Sur- 
prize indeed  may  be  a  good  ground  to  set  aside  a  Deed  so  obtain'd  in 
Equity  and  hath  been  so  in  all  times  ;  but  any  other  Surprize  never  was, 
and  I  hope  never  will  be,  because  it  will  introduce  such  a  wild  Uncer- 
tainty in  the  Decrees  and  Judgments  of  the  Court,  as  will  be  of  greater 
Consequence  than  the  Belief  in  any  Case  will  answer  for." 

Moreover  the  doctrine  thus  stated  is  exactly  analogous  Analogy 
to  the  undoubted  law  concerning  inadequacy  of  considera-  g^  ^  in- 
tion.    The  value  of  the  subject-matter  of  a  contract,  and  adequacy 

'  .  .  .  of  consi- 

therefore  the  adequacy  of  the  consideration,  which  depends  deration. 

on  it,  is  in  most  cases  easier  to  measure  than  the  degree 
of  deliberation  or  prudence  with  which  the  contract  was 
entered  into.  "  Surprise  "  or  "  improvidence  "  represents 
nothing  but  an  opinion  of  the  general  character  of  a  trans- 
action, founded  on  a  precarious  estimate  of  average  human 
conduct,  and  cannot  well  have  a  greater  legal  effect  than 
inadequacy  of  consideration,  which  generally  admits  of 
being  determined  by  reference  to  the  market  value  of  the 
object  at  the  date  of  thci  contract. 

5.  Limits  of  ths  right  of  rescission. 

The  riffht   of  setting  aside  a  contract  or   transfer   of"^®*^*** 

property  voidable  on  the  ground   of  undue  influence  is  aion  la  like 

analogous  to  the  right  of  rescinding  a  transaction  voidable  oajlwof 

on  any  other  ground,  and  follows  the  same  rules  with  some  frwi,  4a 

slight  modifications  in  detail.  vemed  by 

same  rules. 
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What  is  said  in  the  last  chapter  of  rescinding  contracts 
for  fraud  or  misrepresentation  may  be  taken  as  generally 
applicable  here.  We  proceed  to  give  some  examples  of 
the  special  application  of  the  principles. 
Examples.  The  right  to  set  aside  a  gift  or  beneficial  contract  void- 
able for  undue  influence  may  be  exercised  by  the  donor's 
representatives  or  successors  in  title  (n)  as  well  as  by  him- 
self, and  against  not  only  the  donee  but  persons  claiming 
through  him  (o)  otherwise  than  as  purchasers  for  value 
without  notice  (p).  But  the  jurisdiction  is  not  exercised 
at  the  suit  of  third  persons.  The  Court  will  not  refuse,  for 
example,  to  pay  a  fund,  at  the  request  of  a  petitioner 
entitled  thereto,  to  the  trustees  of  a  deed  of  gift  previously 
executed  by  the  petitioner,  because  third  parties  suggest 
that  the  gift  was  not  freely  made  (q). 
Jarigdic-  On  the  other  hand  it  is  not  necessary  to  the  support  of 
confined  to  ^  claim  to  set  aside  a  contract  on  the  ground  of  undue  in- 

inflnenoe    fluence  to  show  that  the  influence  was  directly  employed 

of  actual      ,  -  ,        ,  •  ,  X,    •  1  , 

party  to     by  another  contractmg  party.     It  is  enough  to  show  that 

it  was  employed   by  some  one  who  expected  to  derive 

/   benefit  from  the  transaction,  and  with  the  knowledge  of 

the  other  party  or  under  circumstances  sufficient  to  give 

him  notice  of  it.     The  most  frequent  case  is  that  of  an 

ancestor  or   other  person  in  loco  parentis  inducing  a 

descendant,  etc.,  to  give  security  for  a  debt  of  the  ancestor. 

But  if  the  other  party  does  all  he  reasonably  can  to  guard 

against  undue  influence  being  exerted  (as  by  insisting  on 

the   person  in  a  dependent  position  having  independent 

professional  advice),  and  the  precautions  he  demands  are 


the  con 
tract. 


(n)  E.g.  Executor :  Hunter  v.  At- 
kins  (1832)  3  M.  &;  K.  113  ;  CotUts 
V.  Acworth  (1869)  8  Eq.  558. 
Assignee  in  baiikniptcy  :  Ford  v. 
Olden  (1867)  3  Bq.  461, 36  L.  J.  Ch. 
651.  Devisee  :  Qredey  v.  Mouiley 
(1861)  4  De  G.  &  J.  78.  Heir  : 
Uolman  t.  Loynet  (1854)  4  D.  M.  G. 


270,  23  L.  J.  Ch.  529. 

(o)  Huguenin  v.  Baseley  (1807)  14 
Ves.  273,  289.  Cp.  Mohny  v. 
Keman  (1842)  2  Dr.  &  W.  31,  40. 

(p)  Cobbett  V.  Brock  (1855)  20 
Beav.  524,  528. 

iq)  Metcalfe's  tr.  (1864)  2  D.  J.S. 
122,  83  L.  J.  Ch.  308. 
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satisfied  in  a  manner  he  cannot  object  to  at  the  time,  the 
contract  cannot  as  against  him  be  impeached  (r). 

It  appears  to  be  at  least  doubtful  whether  a  contract  can 
be  set  aside  on  the  ground  of  influence  exerted  on  one  of 
the  parties  by  a  stranger  to  the  contract  who  did  not 
expect  to  derive  any  benefit  from  it  (s)  :  except  where  the 
contract  is  an  arrangement  between  cestuis  que  trust 
claiming  under  the  same  disposition,  and  the  trustee  puts 
pressure  on  one  of  the  parties  to  make  concessions ;  the 
ground  in  this  case  being  the  breach  of  a  trustee's  special 
duty  to  act  impartially  (t). 

The  right  to  set  aside  a  contract  or  gift  originally  void-  Confirm*. 
able  on  the  ground  of  undue  influence  may  be  lost  by  acqui- 
express  confirmation  (u)  or  by  delay  amounting  to  proof  escence. 
of  acquiescence  (x).    But  any  subsequent  confirmation  will 
be  inoperative  if  made  in  the  same  absence  of  independent 
advice  and  assistance  which  vitiated  the  transaction  in  the 
beginning  (y).     This  has  been  strongly  stated  in  the  judg- 
ment of  the  Lords  Justices  in  Moxon  v.  Payne  (z) :  "Frauds 
or  impositions  of  the  kind  practised  in  this  case  cannot  be 
condoned  ;  the  right  to  property  acquired  by  such  means 
cannot  be  confirmed  in  this  Court  unless  there  be   full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable 
rights  arising  out  of  those  facts,  and  an  absolute  release 
from  the  undue  influence  by  means  of  which  the  frauds 


(r)  Compare  Cobhett  v.  Brock 
(1855)  20  Beav,  524,  with  Berdoe  v. 
dawion  (1865)  34  Beav.  603.  As  to 
what  amounts  to  notice,  Maitland 
V.  Backhouse  (1847)  16  Sim.  58  ; 
Tottenham  v.  Green  (1863)  32  L.  J. 
Ch.  201. 

(>)  BenOey  v.  Mackay  (1869)  31 
Beav.  143,  151.  On  principle  the 
answer  should  clearly  be  in  the 
negative. 

[t]  Ellis  V.  Barker  (1871)  7  Ch. 
104,  41  L.  J.  Ch.  64. 

(u)  Stump  V.  Oahy  (1852)  2  D. 
M.  G.  623,  22  L.  J.  Ch.  352 ;  Morse 
T.%oi(I806)  12  Ves.  355. 

(a!)  Wright  y.  Fanoferptenife  (1855) 


8  D.  M.  G.  133,  147,  25  L.  J.  Ch. 
753  ;  Turner  v.  CoUins  (1871)  7  Ch. 
329,  41  L.  J.  Ch.  658  ;  Allcard  v. 
Skinner  (1887)  36  Ch.  Div.  145,  see 
especially  per  Lindley  L.J.  at 
p.  187. 

(y)  Savery  v.  King  (1856)  6  H.  L. 
C.  at  p.  664,  25  L.  J.  Ch.  482. 

(3)  (1873)  8  Ch.  881,  885,  43  L. 
J.  Ch.  240.  And  a  confirmation 
will  not  be  helped  by  the  presence 
of  an  independent  adviser  of  the 
party  confirming,  if,  in  consequence 
of  the  continuing  influence  of  the 
other  party,  his  advice  is  la  fact 
disregarded  :  ib. 


I 

( 
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StinMe, 
nopre- 
Bumptioti 
of  undue 
inflaenoe 


were  practised.     To  make  a  confirmation  or  compromise  of 
any  value  in  this  Court  the  parties  must  be  at  arm's 
length,  on  equal  terms,  with  equal  knowledge,  and  with 
sufficient  advice  and  protection."    And  delay  which  can  be 
accounted  for  as  not  unreasonable  in  all  the  circumstances 
is  no  bar  to  relief  (a).     In  short,  an  act  "  the  effect  of 
which  is  to  ratify  that  which  in  justice  ought  never  to 
have  taken  place  "  ought  to  stand  only  upon  the  clearest 
evidence  (6).    The  effect  of  delay  on  the  part  of  the  person 
seeking  relief  is  also  subject  to  a  special  limitation.    In  a 
case  between  solicitor  and  client,  or  parties  standing  in 
any  other  confidential  relation,  less  weight  is  given  to  the 
lapse  of  time  than  is  due  to  it  when  no   such  relation 
subsists  (c). 

In  the  case  of  a  deliberate  confirmation  after  the  rela- 
tion of  influence  has  ceased  to  exist,  it  need  not  be  shown 
that  the  donor  knew  the  gift  to  be  voidable  {d) :  other- 
wise Mhere  the  alleged  confirmation  is  connected  with  the 
original  transaction  and  takes  place  under  similar  circum- 
stances (e). 

An  adoption  of  the  instrument  impeached  for  a  par- 
ticular purpose  (as  by  the  exercise  of  a  power  contained 
in  it)  may  operate  as  an  absolute  confirmation  of  the 
whole  (/). 

It  seems  that  the  presumption  of  influence  arising  from 
confidential  relations  is  not  to  be  extended  to  cases  where 
a  merely  trifling  benefit  is  conferred  {g).    This  is  more 


(a)  Kem/p8<m  v.  Ashhee  (1874)  10 
Ch.  15,  44  L.  J.  Ch.  195. 

(6)  Mvrte  v.  Boyal  (1806)  12  Ves. 
at  p.  374. 

(c)  Gredeyv.Mou»ley(liQl)i'De 
G.  &  J.  78,  96.  But  even  in  a  case 
between  solicitor  and  client  a  delay 
of  eighteen  years  has  been  held 
fatal ;  Champion  v.  Ri^hy  (1830)  1 
Rubs.  &  M.  539 

(d)  MitcheU  v.  Homfray  (1881) 
8  Q.  B.  Div.  587, 50  L.  J.  Q.  B.  460. 
In  Tomaon  v.  Judge  (1855)  3  Drew. 
306,  there    was    not    independent 


advice,  and  there  was  an  attempt  to 
conceal  the  real  character  of  the 
transaction.  But  the  considered 
opinion  of  Kindersley  Y.-O.  on  the 
general  principle  is  doubtless  a 
weighty  one. 

(c)  Kempsun  v.  Athbee  (1874)  10 
Ch.  15,  44  L.  J.  Ch.  195. 

(/)  Jarrait  v.  Aldam  (1870)  9  Eq. 
463,  39  L.  J.  Ch.  349. 

{g)  Per  Turner  L.J.  Ehodes  v. 
Bate  (1866)  1  Ch.  at  p.  258,  and 
liindley  L.J.  Allcard  v.  Skinmr, 
86  Ch.  Div.  at  p.  185. 
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than  a  simple  application  of  the  maxim  De  minimis  non  ^J|«f?  *•»« 
cwivt  lex,  for  the  transaction  brought  in  question  might  trifling. 
be  in  itself  of  great  magnitude  and  importance,  though 
the  advantage  gained  by  one  party  over  the  other  were 
not  large.  Indeed  the  case  to  which  this  principle  seems 
most  likely  to  be  applicable  is  that  of  a  transaction  not  of 
a  commercial  nature,  and  on  such  a  scale  that  the  parties, 
dealing  fairly  and  deliberately,  might  choose  not  to  be 
curious  in  weighing  a  comparatively  small  balance  of  profit 
or  loss. 

As  regards  the  relation  between  solicitor  and  client,  it  Special 
is  a  question  whether  there  is  not  an  inflexible  nile  of  ^^^j^^^ 
public  policy  against  the  solicitor  taking  a  gift  from  the  »'  Bolicitor 
client,  irrespective  of  any  presumption  of  influence.     Such 
a  rule,  if  it  exists,  is  outside  the  law  of  contract  altogether. 
It  would  apply  only  during  the  actual  continuance  of  the 
relation :  and  the  mere  fact  that  A.  has  been  B.'s  solicitor 
would  not  raise  a  presumption  against  an  act  of  bounty 
from  B.  to  A.  after  that  relation  had  been  fully  deter- 
mined.   But  the  subject  has  never  been  authoritatively 
discussed,  with  regard  to  the  supposed  distinction,  in   a 
Court  of  Appeal ;  and  existing  authorities  (h)  can  hardly 
be  deemed  conclusive. 

(A)  See  Morgan  v.  Minett  (1877)  6  Ch.  D.  638. 
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CHAPTER  XIII. 


Agreements  of  Imperfect  Obligation. 

Nature  of  Under  this  head  we  propose  to  deal  with  topics  of  a  mis- 
ob^-  cellaneous  kind  as  regards  their  subject-matter,  and  forming 
anomalies  in  the  general  law  of  contract,  but  presenting  in 
those  anomalies  some  remarkable  uniformities  and  analo- 
gies of  their  own. 

Between  contracts  which  can  be  actively  enforced  by  the 
persons  entitled  to  the  benefit  of  them,  and  agreements  or 
promises  which  are  not  recognized  as  having  any  legal 
effect  at  all,  there  is  another  class  of  agreements  which 
though  they  confer  no  right  of  action  are  recognized  by 
the  law  for  other  purposes.  These  may  be  called  agree- 
ments of  imperfect  obligation.  Some  writers  (as  Pothier) 
speak  of  imperfect  obligations  in  the  sense  of  purely  moral 
duties  which  are  wholly  without  the  scope  of  law :  and 
what  we  here  call  Imperfect  Obligations  are  in  the  civil 
law  called  Natural  Obligations.  But  this  term,  the  use  of  j 
which  in  Roman  law  is  intimately  connected  w'th  the  dis- 
tinction between  ius  civile  and  ius  gentium  (a),  would  be  | 
inappropriate  in  English. 

Where  there  is  a  perfect  obligation,  there  is  a  right! 
coupled  with  a  remedy,  i.e.  an  appropriate  process  of  law] 
by  which  the  authority  of  a  competent  court  can  be  set  in 
motion  to  enforce  the  right. 

Where  there  is  an  imperfect  obligation,  there  is  a  right] 
without  a  remedy.  This  is  an  abnormal  state  of  thinga,! 
making  an  exception  whenever  it  occurs  to  the  general  law] 


How  pro* 
duced. 


(a)  Savigny,  Obi.  1.  22,  Bqq.  For 
a  Bummary  statement  of  the  effects 
of  a  natural  obligation  in  Roman 


law  see  Prof.  Muirhend's  note  otl 
Gai.  8. 119  a.  ' 
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expressed  in  the  maxim  Ubi  ius  ibi  remedium.  And  it 
can  be  produced  only  by  the  operation  of  some  special  rule 
of  positive  law  (6).  Such  rules  may  operate  in  the 
following  ways  to  produce  an  imperfect  obligation : 

1.  By  way  of  condition   subsequent,   taking  away   a 
rem-dy  which  once  existed. 

2.  By  imposing  special  conditions  as  precedent  to  the 
existence  of  the  remedy. 

3.  By  exclu(iing  any  remedy  altogether. 

We  shall  now  endeavour  to  show  what  are  the  effects  of 
ail  imperfect  obligation  in  these  three  classes  of  cases. 

1.  Under  the  first  head  we  have  to  notice  the  operation  1-  Remedy 
of  the  Statutes  of  Limitation,  so  far  as  it  illustrates  the  statutes  of 
present  subject  (c).     The  statute  of  limitation  of  James  I.  I/imita- 
(21  Jac.   1,  c.  16,  8.  3)  enacts  that  the  actions  therein 
enumerated — which,   with   an  exception   since   repealed, 
comprise  all  actions  on  simple    contracts  (d) — "  shall  be 
commenced  and  sued  "  within  six  years  after  the  cause  of 
action,  and  not  after.      By  the  modem  statute   3  &   4 
Wm.  4,  c.  42,  s.  3  (e),  following  the  presumption  of  satis- 
faction after  the   lapse   of  twenty   years   which   already 
obtained  in  practice  (f),  it  is  enacted  that  (inter  alia)  all 
actions  of  covenant   or  debt   upon   any  bond   or   other 


(i)  It  was  once  held  that  a  purely 
moral  obligation  might  f;ive  ri»e  to 
u  inchoate  right  which  could  be 
made  binding  and  enforceable  by  an 
eipnas  promise.  And  if  this  were 
» t'ae  statement  in  the  text  would 
not  i)e  correct :  but  the  modern 
ntborities  disallow  such  a  doctrine. 
'^  2  Wms.  Saund.  428  ;  supra, 
pp.  168-9. 

(c)  Debts  contracted  by  an  infant 
ue  often  compared  to  debts  barred 
by  tlie  statutes  of  limitation  :  and 
thecom  jarison  is  just  to  this  extent, 
thit  at  common  law  they  might  be 
tendered  enforceable  in  much  the 
ume  manner,  and  practically  the 
nthorities  are  interchangeable  on 


this  point.  But  an  infant's  coi  i  luct 
is  in  its  inception  not  of  imperfect 
obligation,  but  simply  voidable. 

(d)  As  to  the  extent  to  which 
the  statute  applies  to  proceedings 
in  equity  see  Knox  v.  Gye  (1871-2) 
L.  R.  5  H.  L.  656,  4^  L.  J.  Ch.  234, 

(e)  This  section  is  not  affected  by 
the  Real  Property  Limitation  Act, 
1874,  except  that  proceedings  to 
recover  rent  or  money  charged  on 
land  now  have  to  be  taken  within 
12  years  :  37  &  38  Vict.  c.  57, 
se.  1,  8. 

(/)  Bac.  Abr.  5.  226  (Limitation 
D.  1)  ;  Roddam  v.  Morley  (1856-7) 
1  De  G.  &  J.  17,  26  L.  J.  Ch.  438. 
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The  right 
not  gone. 


Results. 
Incidental 
rights  of 
creditor 
preserved. 


speciality  "  shall  be  commenced  and  sued  "  within  twenty 
years  of  the  cause  of  action.  We  need  not  stop  to  consider 
the  exceptions  for  disability,  or  the  rules  as  to  the  time 
from  which  the  statutes  begin  to  run  :  for  the  object 
throughout  this  chapter  will  not  be  to  define  to  what 
cases  and  under  what  conditions  the  laws  under  considera- 
tion apply,  when  that  is  abundantly  done  in  other  treatises 
but  to  observe  the  general  results  which  follow  when  thev 
do  apply. 

Now  there  is  nothing  in  these  statutes  to  extinguish  an 
obligation  once  created.  The  party  who  neglects  to  en- 
force his  right  by  action  cannot  insist  upon  so  enforcing  it 
after  a  certain  time.  But  the  right  itself  is  not  gone.  It 
is  not  correct  even  to  say  without  qualification  that  there 
is  no  right  to  sue,  for  the  protection  given  by  the  statutes 
is  of  no  avail  to  a  defendant  unless  he  expressly  claims  it. 
Serjeant.  Williams,  after  noticing  the  earlier  conflicts  of 
opinion  on  this  point,  and  some  unsatisfactory  reasons 
given  at  different  times  for  the  rule  which  has  prevailed, 
concludes  the  true  reason  to  be  that  '  the  Statute  of  Limi- 
tations admits  the  cause  or  consideration  of  the  action  still 
existing,  and  merely  discharges  the  defendant  from  the 
remedy  "  (  g).  This  alone  shows  that  an  imperfect  obliga- 
tion subsists  between  the  parties  after  the  time  of  limita- 
tion has  run  out.  In  the  case  of  unliquidated  demands  that 
obligation  is  practicall}  inoperative,  since  an  unliquidated 
demand  cannot  be  rendered  certain  except  by  action  or  an 
express  agreement  founded  on  the  rel'nquishment  of  an 
existing  remedy.  But  in  the  case  of  a  liquidated  debt  the 
continued  existence  of  the  debt  after  the  loss  of  the  remedy 
by  action  may  have  other  ii  -portant  effects.  Although 
the  creditor  cannot  enforce  payment  by  direct  process  of 
law,  he  is  not  the  less  entitled  to  use  any  other  means  of 


{g)  2  Wms.  Saund.  163;  cp. 
Scarpellini  v.  Atcheson  (1846)  7  Q. 
B.  at  p.  878,  14  L.  J.  Q.  B.  at  p. 
838,  on  the  teohnioal  effect  of  a  plea 


of  the  statute.     The  mle  continoei  { 
under  the  new  practice,  Order  XIX. 
r.  15  [No.  211]. 


!■ 
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obtaining  it  which  he  might  lawfully  have  used  before. 
Thus  if  he  has  a  lien  on  goods  of  the  debtor  for  a  general 
accounfc,  he  may  hold  the  goods  for  a  debt  barred  by  the 
statute  (h).    And  any  lien  or  express  security  he  may  have 
for  the  particular  debt  remains  valid  (i).     If  the  debtor     / 
pays  money  to  him  without  directing  appropriation  of  it 
to  any  particular  debt,  he  may  appropriate  it  to  satisfy  a 
debt  of  this  kind  (A;) :  much  more  is  he  entitled  to  keep 
the  money  if  the  debtor  pays  it  on  account  of  the  particu- 
lar debt,  but  not  knowing,  whether  by  ignorance  of  fact  or 
of  law,  that  the  creditor  has  lost  his  remedy.     So  an  exe- 
cutor may  retain  out  of  a  legacy  a  barred  debt  owing  from 
the  legatee  to  the  testator  (l).     He  may  also  retain  out  of 
the  estate  such  a  debt  due  from  the  testator  to  himself : 
and  he  may  pay  the  testator's  barred  debts  to  other  per- 
sons (w) :  and  this  even  if  the  personal  estate  is  insuiii- 
cient  (n).     But  though  a  creditor  may  retain  a   barred 
debt  if  he  can,  he  may  not  resist  another  claim  of  the 
debtor  against  him  by  a  set-off  of  the  barred  debt :  for  the 
right  of  set-off  is  statutory,  and  introduced  merely  to  pre- 
vent cross  actions,  so  that  a  claim  pleaded  by  way  of  set- 
off is  subject  to  be  defeated  in  any  way  in  which  it  could 
be  defeated  if  made  by  action  (o).     This  reason  applies 
equally  to  all  other  eases  of  imperfect  obligations.     Herein 
our  law  differs  from  the  Roman,  in  which  compensatio  did 
not  depend  on  any  positive  enactment,  but  was  an  ccjuit- 
able  right  derived  from  the  iu8  gentium. 
Again,  the  creditor's  lost  remedy  may  be  revived  by  the  Acknow- 


(A)  Spears  V.  Hartly  (1800)  8  Esp. 
81. 

(i)  Ht(/gim  v.  Scott  (1831)  2  B.  & 
Ad.  413  ;  Seager  v.  Aston  (1857)  26 
L.  J.  Ch.  b09  (oD  the  statute  of  3  & 
4Wm.  4). 

\k)  Mills  V.  Fowkes  (1839)  5  Binsr. 
N.  C.  465  ;  Nash  v.  Hodgson  (1855) 
6D.M.  G.  474,25  L.  .1.  Ch.  186. 

(/)  Courtenay  v.  W ilium*  (1844) 
3  H».  539,  13  L.  J.  Ch.  461  ;  op. 
huy.  Oould  (1852)  15  Beav.  189. 

(m)  Hill  V.  Walker  (1858)  4  K.  4 


J.  163  ;  Stahlschmidt  v.  Lett  (1853) 
i  Sm.  &  U.  415. 

(n)  Lovis  V.  Rumney  (1867)  4  Eq. 
451.  This  is  a  pt^culiar  rule.  It  ia 
otherwise  as  to  claims  not  enforce- 
able by  reason  of  the  Statute  of 
FraudH  :  Re  Rownson  (1885)  29  Ch. 
Div.  358,  54  L.  J.  Ch.  950. 

(o)  The  defence  of  set-off  must 
be  specially  met  Ly  replying  the 
statute  of  limitation,  see  1  Wmb. 
Saund.  431. 
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lodgment 
by  debtor. 


What  is 
sufficient 
aoknow- 
ledgment 


act  of  the  debtor.  The  deciaions  on  the  statute  of  James  I 
have  established  that  a  renewed  promise  to  pay,  or  an 
acknowledgment  from  which  a  promise  can  be  inferred 
excludes  the  operation  of  the  statute.  It  was  formerly 
held  that  the  statute  rested  wholly  on  a  presumption  of 
payment,  and  therefore  that  any  acknowledgment  of  the 
debt  being  unpaid,  even  though  coupled  with  a  refusal  to 
pay,  was  sufficient.  But  this  opinion  has  long  since  been 
overruled  (p).  Again,  it  has  been  said  that  although  the 
original  remedy  is  gone,  the  original  consideration  remains 
as  a  sufficient  foundation  for  a  subsequent  promise.  But 
this  explp<,nation  is  not  satisfying,  since  the  consideration 
for  the  new  promise  is  wholly  past,  and  therefore  insuffi- 
cient according  to  modem  doctrine  (q).  The  only  theory 
tenable  on  principle  seems  to  be  that  the  statute  is  a  law 
merely  of  procedure,  giA'ing  the  debtor  a  defence  which  he 
may  waive  if  he  think  fit.  Nevertheless  it  is  held  that 
the  acknowledgment  operates  as  evidence  of  a  new  promise, 
and  therefore  is  not  effectual  unless  made  before  action 
brought  (r). 

The  modern  law  has  been  concisely  stated  by  Mellish  L  J. 
"  There  must  be  one  of  three  things  to  take  the  case  out  of 
the  statute.  Either  there  must  be  an  acknowledgment  of 
the  debt,  from  which  a  promise  to  pay  is  to  be  implied;  or 
secondly,  there  must  be  an  unconditional  promise  to  pay 
the  debt ;  or  thirdly,  there  must  be  a  conditional  promise 
to  pay  the  debt,  and  evidence  that  the  condition  has  been 
performed  "  (s).  The  promise  must  be  to  pay  the  debt  as 
eob  dehito  institiae;  a  promise  to  pay  as  a  debt  of  honour 


(p)  2  Wmei.  Saund.  183,  184. 

(q)  S«-e  p.  170,  above. 

(r)  Bateman  v.  Pinder  (1842)  3  O. 

B.  674, 11  L.  J.  Q,  B.  281. 

(«)  Mitchell's  claim  (1871)  6  Cb. 
at  p.  828.  And  see  WUby  v.  Elyee 
(1875)  L.  R.  10  C.  P.  497,  44  L.  J. 

C.  P.  264 ;  C/uuemore  v.  Turner 
(1874)  (Ex.  Ch.),  L.  R.  10  Q.  B.  500, 
606,  510,  520,  46  L.  J.  Q.  B.  66,  and 
the  later  case  of  Meyerhoff  v.  FrQh- 


lich  (1878)  3  C.  P.  D.  333,  in  C.  A., 
4  C.  P.  Div.  63,  48  L.  J.  C.  P.  43, 
which  also  show  how  much  difficulty 
there  may  be  in  determining  in  a 
particular  case  whether  there  hftc 
been  an  unconditionHl  promise  ; 
Quincey  v.  Sharpe  (1876)  1  Ex.  J). 
72,  45  L.  J.  Ex.  347  ;  Skeet  v.  Lind- 
say (1877)  2  Ex.  D.  314,  46  L.  J. 
Ex.  249. 
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is  insufficient,  as  it  excludes  the  admission  of  legal  lia- 
bility (t).  V7hen  the  promise  is  implied,  it  must  be  as  an 
inference  of  fact,  not  of  law;  the  payment  of  interest  under 
compulsion  of  law  does  not  imply  any  promise  to  pay  the 
principal  (u). 

The  acknowledgment  or  promise,  if  express,  must  be  in 
writing  and  signed  by  the  debtor  (9  Geo.  4,  c.  14,  s.  1)  or 
his  agent  duly  authorized  (Mercantile  Law  Amendment 
Act,  1856,  19  &  20  Vict.  c.  97,  s.  13).  But  an  acknow- 
ledgment may  still  be  implied  from  the  payment  of  interest, 
or  of  part  of  the  principal  on  account  of  the  whole,  without 
any  admission  in  writing  (x). 

The  more  recent  statute  which  limits  the  time  for  suing 
on  contracts  by  specialty  contains  an  express  proviso  as  to 
acknowledgment  and  part  payment  (3  &  4  Wm.  4,  c.  42, 
s.  5)  iy).  The  cpses  as  to  acknowledgment,  &c.  under  the 
statute  of  James,  and  Lord  Tentorden's  Act,  are  not  applic- 
able to  this  proviso.  Here  the  operation  of  the  acknow- 
ledgment is  independent  of  any  new  promise  to  pay,  and 
the  action  in  which  the  acknowledgment  is  to  be  operative 
must  be  founded  on  the  original  obligation  alone  {z). 

The  Act  for  the  Limitation  of  Actions  and  Suits  relating 
to  Real  Property  (3  &  4  Wm.  4,  c.  27,  s.  34)  does  not  only 
bar  the  remedy,  but  extinguishes  the  right  at  the  end  of 
the  period  of  limitation.  It  is  therefore  unconnected  with 
our  present  subject. 

We  have  seen  that  by  the  operation  of  the  statutes  of 
limitation  applicable  to  contracts  the  right  itself  is  not 
destroyed,  but  only  the  conditions  of  enforcing  it  are 
affected.  The  law  of  limitation  is  a  law  relating  not  to 
the  substance  of  the  cause  of  action,  but   to   procedure. 


Statutory 

provision 

for  ac- 

knowledge 

ment  of 

specialty 

debts. 


Stat,  of 
Limitation 
as  to  real 
property ; 
right  as 
well  as 
remedy 
taken 
away. 

English 

statutes  of 

limitation 

and 

analogous 

foreign 

laws 


(!)  Maccord  v.  Osborne  (1876)  1 
C.P.D.568,  46L.  J.  0.  P.  727  (on 
Lord  Tenterden's  Act). 

(u)  Mmjan  v.  Jioulandt  (1872)  L. 
B. "  Q,  B.  493,  498,  41  L.  J.  Q.  B. 
187. 

(x)  2  Wms.  Sannd.  181,  187,  see 
tin  the  notes  to  Whiteomb  v.  Whit- 


ing (1781)  1  Sm.  L.  C. 

(y)  See  Pears  v.  Laing  (1871)  12 
Eq.  41,  40  L.  J.  Ch.  225. 

(z)  Roddam  v.  M(yrley  (1856-7)  1 
De  G.  &  J.  1,  26  L.  J.  Ch.  438, 
opinion  of  Williams  and  Crowder 
J  J.  at  p.  15. 
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treated  as 
part  of 
lex  fori. 


affecting     Hence  follows  a  consequence  which  is  important  in  private 
only,  international  law,  namely  that  these  enactments  belong  to 

the  lex  fori,  not  to  the  lex  contractus,  and  are  binding  on 
all  persons  who  seek  their  remedy  in  the  courts  of  this 
country.     A  suitor  in  an  English  court  must  sue  Avithin 
the  time  limited  by  the  English  statute,  though  the  cause 
of  action  may  have  arisen  in  a  country  where  a  longer  time 
is  allowed  {a).  Conversely,  an  action  brought  in  an  English 
court  within  the  English  period  of  limitation  is  maintain- 
able although  a  shorter  period  limited  by  the  law  of  the 
place  where  the  contract  was  made  has  elapsed,  even  if  a 
competent  court  of  that  place  has  given  judgment  in  favour 
of  the  defendant  on  the  ground  of  such  period  having 
expired  (6).     And  for  this  purpose  a  document  under  seal 
has  been  treated  by  an  English  court  as  creating  a  specialty 
debt,  though  made  in   a  country  where  our  distinction 
between  simple  contract  and  specialty  debts  does  not  exist, 
and  more  than  six  years  before  action  brought  (c). 

The  House  of  Lords,  as  a  Scotch  court  of  appeal,  has 
had  to  decide  a  similar  question  as  between  the  law  of 
Scotland  and  the  law  of  France.  It  was  held  that  the 
Scottish  law  of  prescription  applied  to  an  action  brought 
in  Scotland  on  a  bill  of  exchange  drawn  and  accepted  in 
France,  the  right  of  action  on  which  in  France  had  been 
saved  by  judicial  proceedings  there  {d).  In  the  case  where 
the  shorter  of  the  two  periods  of  limitation  is  that  allowed 
by  the  foreign  law  governing  the  substance  of  the  contraet, 


(a)  British   Linen  Co,    v.   Drum- 
mond  (1830)  10  B.  &  C.  903. 

(b)  Huber  v.  Steincr  (1835)  2  Bing. 
N.  C.  202  (debt  barred  by  French 
law) :  Harris  v.  Quine  (1869)  L.  R. 
4  Q.  B.  653,  38  L.  J.  Q.  B.  331  (debt 
barred  by  Manx  law) :  in  the  latter 
case  Cockburn  C.J.  expressed  some 
doubt  as  to  the  principle,  admitting 
however  that  the  rule  was  settled  by 
authority  :  Savigny  too  (Syst.  8. 
273)  u  for  applying  that  law  which 
governs  the  substance  of  the  con- 
tract. 


(c)  Alliance  Bank  of  Simla  v. 
Carey  (1880)  5  C.  P.  I).  429,  49  L. 
J.  C.  P.  781  (a  bund  executed  in 
British  India).  Posoibly  the  use  by 
British  subjects  of  an  English  fcnn, 
unmeaning  at  the  place  of  execu- 
tion, may  justify  the  inference  that  j 
they  at  the  time  iuteuded  the  docu- 
ment to  operate  as  an  English  deed.  I 
Otherwise  the  decision  seems  nol| 
easy  to  support. 

(d)  Don  V.  Lippmann  (1837)  5CL| 
&;  F.  1.     tiee  also  2  Wms.  iSauud 
399. 
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and  that  period  has  elapsed,  it  is  of  course  necessary  to 
ascertain  that  the  foreign  law  is  analogous  to  our  own  in 
its  operation,  and  merely  takes  away  the  remedy  without 
making  the  contract  void  at  the  end  of  the  time  of  pre- 
scription. But  it  is  considered  that  an  actual  destruction 
of  the  right  would  be  so  inconvenient  and  unreasonable 
that  it  may  almost  be  presumed  that  such  is  not  the 
operation  of  the  law  of  any  civilized  state ;  and  the 
English  courts  would  not  put  such  a  construction  on 
the  foreign  law  unless  compelled  so  to  do  by  very  strong 
evidence  (e). 

We  shall  presently  see  that  analogous  questions  con- 
cerning the  lex  fori  may  arise  in  other  cases  of  imperfect 
obligations. 

2.  Under  the  second  head  fall  the  cases  of  particular  2-  Condi. 
classes  of  contracts  where  the  law  requires  particular  acts  cedent  to 
to  be  done  by  the  parties  or  one  of  them  (in  respect  of  the  ^"af  ^z, . 
form  of  the  contract  or  otherwise)  as  conditions  precedent  of  Frauds, 
to  the  contract  being  recognized  as  enforceable.  ""  * 

A.  The  most  important  of  the  enactments  thus  imposing 
special  conditions  on  contracts  is  the  fourth  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3). 

The  fourth  section  enacts  that  after  the  date  there  men- 
tioned 

"  no  action  shall  be  brouf^ht  whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages  out  of  bis  own  estate  ; 
or  whereby  to  charge  the  defendant  upon  any  special  prcfmise  to  answer 
for  the  debt,  default,  or  miscarriages  of  another  person  ;  oil'  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of  marriage  ;  or 
npon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
inttreiit  in  or  concerning  them  ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof  ;  unless 
the  agreement  upon  which  such  action  shall  be  wrought  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith  or  some  other  person  thereunto  by  him  lawfully 
wthorized." 


I 


(«)  tluber  V.  Steiner  (1835)  2 
BiDK.  N.  C.  202,  where  it  was  in 
Vkin  attempted  to  show  that  by  the 


French  law  of  prescription  the  right 
was  absolutely  ext'nguished. 
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The  terms  of  the  17th  section  (16th  in  the  Revised 
Statutes)  are  different.  It  does  not  only  prevent  contracts 
for  the  sale  of  goods  of  the  value  of  10^.  or  upwards  (Lord 
Tenterden's  Act,  9  Geo.  4,  c.  14,  s.  7,  has  the  effect  of 
substituting  "value"  for  "price")  (/)  from  being  sued 
upon  except  under  the  conditions  specified,  but  enacts 
that  they  shall  not  "be  allowed  to  be  good":  and  it  has 
been  thought  that  where  the  conditions  are  not  satisfied 
the  agreement  is  absolutely  void  as  against  the  party  who 
has  not  signed  {g).  But  the  weight  of  recent  opinion  is 
in  favour  of  holding  that,  notwithstanding  the  difterence 
of  language,  the  I7th  section,  like  the  4th,  is  only  a  law 
of  procedure  {h).  There  is  no  positive  decision  on  the 
point.  The  cases  of  part  acceptance  of  the  goods  or  part 
pajmaent  of  the  price  are  expressly  provided  for,  either  of 
these  having  the  same  effect  as  a  duly  made  memorandum 
in  writing. 
Bfifect  of  We  now  return  to  the  fourth  section.  For  the  sake  of 
Bome  time  brevity  we  shall  use  the  term  "  informal  agreement "  to 
notaetUed.  signify  any  agreement  which  comes  within  this  section  and 
does  not  comply  with  its  requirements. 

For  some  time  it  was  not  fully  settled  what  was  the 
effect  of  this  enactment  on  informal  agreements.  There 
was  some  authority  for  saying  it  made  them  void.  It  was 
never  held  necessary  in  the  courts  of  law  for  a  defendant 
sued  on  an  informal  agreement  to  plead  the  statute 
specially,  as  in  the  case  of  the  statutes  of  limitation :  and 
it  has  been  held  (before  the  C.  L.  P.  Act)  that  a  special  pk'a 


(/)  Harman  v.  Reeve,  18  C.B.  587, 
595,  25  L.  J.  C.  P.  257. 

(g)  Where  one  party  has  signed 
and  the  other  not,  the  contract  is 
said  to  be  good  or  not  at  the  election 
of  the  party  who  has  not  signed — 
i.  e.  he  may  cue  the  other  who  has 
signed,  though  the  other  cannot  sue 
bim.  Benjamin  on  Sale,  219.  This 
is  also  the  case  under  s.  4 :  Laythoarp 
V.  Bryant  (1836)  2  Bing.  N.  C.  735. 

(h)  Lord  Blackburn  in  Maddiaon 
T.   Aldet-sffn  (1883)  8  App.  Ca.  at 


p.  488  ;  Brett  L.J.  in  Britain  v. 
Jto8siter  (1879)  11  Q.  B.  D.  at  p.  127, 
48  L.  J.  Ex.  362.  Cp.  judgment  of 
Williams  J.  in  Ba'dey  v.  Sweeting 
(1861)  9  0.  B.  N.  S,  843,  859,  30  L. 
J.  C.  P.  150,  154;  and  see  Anson, 
69,  and  an  article  in  9  Am.  Law 
Hev.  435.  The  supposed  distinction 
between  the  two  sections  is  pointedly 
taken  in  Lay thoarpw.  Bryant  (1836) 
2  Bing.  N.  C.  736,  747,  and  Leroux 
V.  Brown  (\W.)  12  C.  B.  801,  824, 
826,22L.  J.  *J.  P.  1. 
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was  not  only  unnecessary  but  bad  as  an  "argumentative 
denial"  of  the  contract  declared  upon  (^).      Moreover  an 
action  cannot   be   maintained   when,  although  it  is  not 
brought  to  enforce  any  right  ex  contractu,  the  right  which 
is  the  foundation  of   the  plaintiff's  claim  depends  on  an 
informal  agreement.     In    Garrhigton  v.    Roots  (k)   the 
plaintiff  sued  in  trespass  for  seizing  his  horse  and  cart :  the 
defendant  pleaded  that  they  were  incumbering  and  doing 
damage  on  his  ground  :    the    plaintiff   replied  a  verbal 
agreement  that  the  defendant  should  sell  the  crop   and 
grass  growing  there  to  the  plaintiff,  and  that  the  plaintiff 
might  enter  with  his  Horse  and  cart  to  take  them.     It  was 
held  that  this  agreement  was  for  the  sale  of  an  interest  in 
land  within  s.  4,  and  that  the  plaintiff  could  not  set  it  up, 
though  it  might  have  been  available,  as  a  licence  only,  in 
answer  to  an  action  for  trespass  (l).     Both  here  and  in  the 
later  case  of  Reade  v.  Lamb  above  cited  the  judges  said 
distinctly  enough  that  informal  agreements  were  not  only 
not  enforceable  but  void.     And  so  Sir  W.  Grant  appears 
to  have  thought  in  Randall  v.  Morgan  (m).     These  dicta 
are   not    consistent  with   the  decisions  to   be   presently 
mentioned  in  which  the  existence  of  an  imperfect  obliga- 
tion is  implied.     And  there  had  also  been  judicial  expres- 
sions of  opinion  the  other  way.     But  it  is  not  necessary  to 
notice  these,  for  the  point  was  expressly  decided  by  the 
Court  of  Common  Pleas  in  Leroux  v.  Brown  (n),  where 
the  earlier  dicta  are  also  considered.     The   action  was  Decision 
on  a  contract  not  to  be  performed  within  one  year,  and  ^v.Btoym: 

made  in  France,  where  by  the  French  law  the  plaintiff  »8r-ement 

*'  not  void. 


(i)  lUadev.  Lanh  (1851)  6  Ex. 
130,  20  L.  J.  Ex.  161.  Since  the 
Judicature  Acts  the  defence  of  the 
rtfttute  muBt  always  be  distinctly 
laieed  on  the  pleadings.  Order 
XIX.  r.  15,  cp.  r.  20.  As  to  the 
former  practice  in  equity  see  John- 
mm  V.  Bonhote  (1876)  2  Ch.  Div. 
298,  45  L.  J.  Oh.  651.  Once  pro- 
ptrly  rused  the  defence  is  available 
without  further  repetition  at  any 


subsequent  stage  of  the  proceed- 
ings :  ib. 

(k)  (1837)  2  M.  &  W.  248. 

{I)  Cp.  Crosby  V.  Waclnoorth  (1805) 
6  East  602. 

tm)  (1805)  12  Vts.  at  p.  73. 

(n)  (1852)  12  C.  B.  801,  22  L.  J. 
C.  P.  1  ;  and  see  per  Lord  Black- 
bum  in  Maddison  v.  Alderton,  «6» 
sup. 
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but  only  might  have  sued  on  it.  For  the  plaintiff  it  was  argued 
forceable.  that  8.  4  of  the  Statute  of  Frauds  applied  to  the  substance 
of  the  contract,  and  therefore,  on  general  principles  of 
private  international  law,  did  not  art'ect  contracts  which 
were  made  out  of  England,  and  which  as  to  their  substance 
were  to  be  governed  by  the  law  of  the  place  where  they 
were  made.  But  for  the  defendant  it  was  answered  that 
this  enactment,  like  the  Statute  of  Limitation,  only  affected 
the  remedy,  and  was  therefore  a  law  of  the  procedure  of 
the  English  courts,  and  as  such  binding  on  all  suitors  who 
might  seek  to  enforce  their  rights  in  those  courts  :  the 
agreement  might  be  good  enough  for  any  rther  purpose, 
but  the  plaintiff  could  not  sue  on  it  in  England.  And 
this  view  was  adopted  by  the  court.  Jervis  O.J.  said:  "The 
statute  in  this  part  of  it  does  not  say  that  unless  those 
requisites  are  complied  with  the  contract  shall  he  void,  but 
merely  that  no  action  shall  he  brought  upon  it.  .  .  . 
The  fourth  section  relates  only  to  the  procedure  and  not 
to  the  right  and  validity  of  the  contract  itself."  It  will  be 
observed  that  the  plaintiff  was  here  in  the  curious  position 
of  contending,  in  order  to  support  his  right  t(»  recover  on 
a  contract  made  in  France,  that  it  would  have  been 
absolutely  void  if  made  in  England  (o).  If  this  decision 
and  the  reasons  given  for  it  are  correct,  it  would  seem  to 
follow  that  a  foreign  or  colonial  court  ought  to  enforce  an 
English  agreement,  notwithstanding  that  it  was  informal 
under  s.  4  of  the  Statute  of  Frauds,  if  it  had  the 
general  requisites  of  a  valid  contract  in  English  law, 
and  was  not  informal  according  to  the  local  law  of  pro- 
cedure. 

It  has  even  been  argued  that  the  words  "no  action 
shall  be  brought "  confine  the  operation  of  the  statute  to 
civil  process,  so  that  an  informal  agreement  for  service  not 


(o)  Leroux  v.  Brovon  was  doubted 
by  Willea  J.  in  WiUiam*  app. 
WJueler  reap.  (1860)  8  C.  B.  N.  S. 
299,  316.  Savigny,  Syrt.  8.  270, 
also  talcea  the  opposite  view,    We 


have  just  seen  that  tbe  assumption 
as  to  the  efiFect  of  s.  17,  which, 
however,  is  not  necessary  to  the 
decision,  is  not  now  generally  ac' 
oept«d. 
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to  be  performed  within  a  year  might  be  enforced  by  criminal 
process  under  the  Master  and  Servant  Act,  1867.  But  the 
Court  held  that  such  a  construction  would  be  too  unreason- 
able, and  the  statute  must  mean  that  informal  agreements 
arc  not  to  be  enforced  in  any  way  (j)). 

It  being  established  that  the  informal  agreements  we  Results  of 
arc  considering  are  not  void,  it  follows  that  they  give  rise  obligation 
to  imperfect  obligations.    Wc  will  now  indicate  the  results.  "?^J^^ 
Wc  have  seen  that  neither  the  obligation  itself,  nor  any  of  Frauds. 
right  immediately  founded  on  it,  can  bo  directly  enforced. 
But  it  is  recognized  for  the  purpose  of  explaining  anything 
actually  done  in  pursuance  of  it,  and  anything  so  done  may 
in  many  cases  ^c  a  good  consideration  for  a  new  obligation 
on  a  subsequent  and  distinct  contract,  or  a  sufficient  foun- 
dation for  a  new  obligation  quasi  ex  contractu. 

A.  Money  paid  under  an  informal  agreement  cannot  be  As  to 
recovered  back  merely  on  the  ground  of  the  agreement  paid. 
not  being  enforceable.  Thus  if  a  responsibility  has  been 
assumed  and  executed  under  a  verbal  guaranty,  the 
guarantor  cannot  recover  back  the  money  paid  by  him  (q). 
So  a  purchaser  cannot  recover  a  deposit  paid  on  an 
informal  agreement  for  the  sale  of  land,  the  vendor 
remaining  ready  and  willing  to  complete  (r).  And  not 
only  can  the  one  party  keep  money  actually  paid  to  him 
by  the  other,  but  if  money  is  paid  by  A.  to  B.  in  order  to 
be  paid  over  to  C.  in  pursuance  of  an  informal  agreement 
between  A.  and  C.  which  C.  has  executed,  then  C.  can 
recover  it  as  money  received  to  his  use.     In  Griffith  v. 


ip)  Bankt  v.  Orosdand  (1874)  L. 
R.  10  Q.  B.  97,  44  L.  J.  M.  0.  8. 
The  Act  is  now  repealed  by  the 
Employers  and  Workmen  Act,  1875, 
38  &  39  Vict.  c.  90,  Qu.  whether 
the  decision  be  applicable  to  the 
malicious  breaches  of  contract  in 
particular   cases    which  are  made 


substantive  offences  by  the  Con- 
spiracy and  Protection  of  Property 
Act,  1875,  38  &  39  Vict.  c.  86. 

(q)  Shaw  V.  Woodcock  (1827)  7  B. 
&  C.  73,  83,  84.  Cp.  Sweet  v.  Lee 
(1841)  3  M.  &  Gr.  452. 

(r)  Thomas  v.  Brown  (1876)  1  Q. 
B.  D.  714,  45  L.  J.  Q.  B.  811. 
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Young  (a)  the  plaintiff  was  the  defendant's  landlord.  The 
defendant  wished  to  assign  to  one  P.,  which  he  coukl  not 
do  without  the  plaintiff's  consent.  It  was  verbally  agreed 
that  P.  should  pay  the  defendant  100?.  for  goodwill,  out  of 
which  the  defendant  was  to  pay  40Z.  to  the  plaintiff  for 
his  consent  to  the  assignment.  P.  knowing  of  this  agree- 
ment paid  the  lOOZ.  to  the  defendant :  it  was  held  that 
the  defendant  was  liable  to  the  plaintiff  for  40i.  in  an 
action  for  money  received  to  his  use.  Lord  Ellenborough 
said:  "If  one  agree  to  receive  money  for  the  use  of  another 
upon  consideration  executed,  however  frivolous  or  void  the 
consideration  might  have  been  in  respect  of  the  person 
paying  the  money,  if  indeed  it  were  not  absolutely  im- 
moral or  illegal,  the  person  so  receiving  it  cannot  be 
permitted  to  gainsay  his  having  received  it  for  the  use  of 
that  other." 

On  the  same  principle,  if  on  the  faith  of  an  infonnal 
agreement  money  has  been  paid  in  advance  to  a  party  who 
afterwards  refuses  or  fails  to  perform  his  part  of  it,  or  has 
been  expended  on  his  account,  it  is  conceived  that  proof  of 
the  agreement  may  be  admitted  to  show  what  was  in  fact 
the  consideration  which  has  failed  {t). 

But  an  executor  may  not  pay  or  retain  a  debt  which 
by  reason  of  the  Statute  of  Frauds  the  creditor  cannot 
enforce  (u). 

As  to  B.  The  execution  of  an  informal  agreement  may  be  shown 

exTOuted"*  ^  ^  ^^^*'  ^^^  *^^  V^^y  who  has  had  some  benefit  from 
such  execution,  so  as  in  fact  to  get  what  he  bargained 
for,  cannot  treat  the  bargain  as  a  nullity.  Thus  the 
delivery  of  possession  under  an  informal  agreement  for  the 
sale  of  land  is  a  good  consideration  for  a  promissory  note 
for  the  balance  of  the  purchase-money  (x).  It  was  held  in 
the  case  cited  that  the  bargain  was  for  a  future  convey- 


(8)  (1810)  12  East  513. 
(t)  See  PulAroohy.  Lawet  (1876) 
1  Q.  B.  D.  284,  45  L.  J.  Q.  B.  178. 
(u)  Se  Hownton  (1885)  29   Cb. 


Div.  358,  54  L.  J.  Ch.  950. 

(x)  Jones  V.  Jonet  (1840)  6  M.  & 
W.  84. 
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ance,  and  that  the  defendant,  who  did  not  deny  the  plaintiffs* 
allegation  that  they  were  willing  to  convey,  had  got  all  he 
bargained  for. 

The  same  holds  of  an  account  stated.  In  Cocking  v. 
Wdt'd  (y)  there  was  an  oral  agreement  by  an  incoming 
tenant  from  year  to  year  to  pay  100^.  to  the  outgoing 
tenant :  it  was  held  that  the  agreement  was  within  s.  4 
of  the  statute,  and  the  outgoing  tenant  could  not  recover 
the  100^.  on  the  agreement  itself,  but  that  on  an  account 
stated  he  could. 

Again,  money  due  simply  under  an  informal  agreement 

from  the  plaintiff  to  the  defendant  cannot  of  course  bo  set 

oif ;  but  the  performance  of  an  informal  agreement  by  the 

defendant  may  be  good  as  an  accord  and  satisfaction.     In 

Lavery  v.  Turley  (z)  the  plaintiff  sued  for  goods  sold, 

&c.:  the   defendant   pleaded   an   equitable   plea  showing 

that  in  pursuance  of  an  agreement  between  the  parties 

(which  turned  out  to  be  verbal)  the  defendant  had  given 

up  to  the  plaintiff  possession  of  a  house  and  premises  in 

satisfaction  of  the  causes  of  action  sued  upon.     The  plea 

was  held  good,  and  it  seems  it  was  good  enough  at  law 

(per  Bramwell  and  Channell  BB.).    Pollock  C.B.  said  :  "  It 

is  pleaded  as  a  fact  that  the  defendant  performed   the 

agreement  and  the  plaintiff  accepted  such  performance  in 

satisfaction.     The  objection  that  the  agreement  was  not 

in  writing  is  got  rid  of.     The  fourth  section  of  the  Statute 

of  Frauds  does  not  exclude  unwritten  proof  in  the  case  of 

executed  contracts "  (a).     Phis  of  course  does  not  mean 

that  the  agreement    itself    can    in    any  case   be   sued 

upon  (a). 


c.  It  is  a  well-known  doctrine  of  equity  that  one  who  Ab  to  part 
(3  partly  performed  an  informal  agreement  for  the  pur-  ^|^™" 

equity. 

(1846)  2  0.  B.  808,  814,  15  L.  J.  0. 
P.  170,  and  remarks  on  the  dictum 
there  in  Sanderson  v.  Qraves  (1876) 
L.  B.  10  Ex.  234, 238,  241, 44  L.  J. 


{«)  (1845)  1  0.  B.  858, 15  L.  J. 
C.P.245. 

(?)  (1880)  6  H.  &  N.  239,  30  L.  J. 
ik49. 

(o)  Cp.    Sotich    V.     Strawbridge 


Ex.  210. 
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chase  or  hiring  of  land  (b)  is  entitled  to  and  can  sue  for  a 
specific  pertbrniance  at  the  hands  of  the  other  party,  if  tho 
acts  of  part  performance  have  been  done  on  the  faith  of  an 
existing  agreement,  and  have  been  of  such  a  kind  that  thi' 
parties  cannot  be  restored  to  their  original  position,  and  if 
the  existence  of  an  agreement  is  reasonably  to  be  inferred 
from   the   acts   themselves,   or   they   are   "  nnciiuivocally 
referable  to  the  contracf-  "  (c).     This  seems  to  be  the  rctal 
meaning  of  the  distinctions  as  to  what  is  or  is  not  a  snflH- 
cient  part  performance.     Payment  of  money  is  in  itself  an 
equivocal  act,  and  therefore  the  part  payment  of  purchase- 
money  is  not  a  sufficient  part  performance  (d).     But  pay- 
ment of  increased  rent  by  a  yearly  tenant  holding  over  has 
been  held  a  sufficient  part  performance  of  an  agreement  for 
a  lease  (e).    Here  the  part  performance  consists  not  in  tlic 
pa3niient  itself,  but  in  a  possession  which,  though  continuous 
in  time  with  the  old  possession  of  the  plaintiff  as  yearly 
tenant,  is  shown  to  be  in  fact  referable  to  some  new  agree- 
ment  (/).     This  doctrine  of  part  performance  is  not  in 
direct  contradiction  of  the  Statute  of  Frauds.    It  would  be 
erroneous  to  say  that  a  court  of  equity  accepts  proof  of  an 
oral  agreement  and  part  performance',  as  a  substitute  for 
the  evidence  required  by  the  statute.    The  plaintiff's  right 
in  the  first  instance  rests  not  on  contract  but  on  a  prini;iple 
akin  to  estoppel ;  the  defendant's  conduct  being  equivalent 
to  a  continuing  statement  to  some  such  effect  as  this :  It 


(b)  The  doctrine  ia  not  extended 
to  other  trsneactioDd,  Britain  v. 
Jtoititer  (1879)  11  Q.  B.  Div.  123, 
131,  48  L.  J.  Ex.  362. 

(c)  Maddison  v.  Alderson  (1883) 
8  App.  C'a.  at  p.  476 ;  Bell's  Prin- 
ciples, 479,  cited  by  Lord  Selbome, 
ib.  at  p.  477. 

(d)  Lord  Selbome,  8  App.  Ca.  at 
p.  479. 

(e)  Nunn  v.  Fabian  (1865)  1  Ch. 
35,  35  L.  J.  Ch.  140.  See  explana- 
tion of  that  case  by  Baggallay  L.  J. 
in  Hwtvphreyt  v.  Green  (1882)  10 
Q.  B.  Div.  a»  p.  156,  52  L.  J,  Q. 
B.  140  ;  Brett  L.J.  took  a  different 


view,  and  could  not  accept  Nunn  v, 
Fabian,  10  Q.  B.  Div.  p.  160. 

(/)  On  the  general  theory  of 
possession  as  constituting  part  per- 
formance see  per  Jessel  M.B. 
Ungley  v.  Ungley  (1877)  5  Ch.  Div. 
at  p.  890:  "The  reason  is  that 
possession  by  a  stranger  is  evidence 
that  there  was  some  contract,  and  is 
such  cogent  evidence  as  to  coinpel 
the  Court  to  admit  evidence  of  the 
terms  of  the  contract  in  order  that 
justice  may  be  done  between  the 
parties "  ;  to  same  effect  Cotton 
L.J.  ir  Britain  v.  Rosier  (1879) 
11  Q.  B.  Div.  at  p.  131. 
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is  true  that  our  agreement  is  not  binding  in  law,  but  you 

are  safe  as  far  as  I  am  concerned  in  acting  as  if  it  were. 

A  man  cannot  be  allowed  to  set  up  the  legal  invalidity  of 

an  agreement  on  the  faith  of  which  he  has  induced  or 

Hllowed  the  other  party  to  alter  his  position  (g).     In  the 

law  of  Scotland  such  facts  are  said  to  "raise  a  personal 

exception  "  (h).     The  same  principle  of  equity  is  carried 

out  in  cases  of  representation  independent  of  con  "ract  (see 

p.  638,  below)  and  even  of  mere  acquiescence.     Ir:  equity 

an  owner  may  be  estopped  by  acquiescence  from  asserting 

his  rights,  although  there  has  not  been  any  agreement  at 

all  (i).     This  also  explains  why  the  plaintiff  must  show 

part  performance  on  his  own  side,  and  part  performance  by 

the  defendant  would  be  immaterial  {k).     When  the  Court 

is  satisfied  that  the  plaintiff  has  altered  his  position  on  the 

faith  of  an  agreement,  and  that  the  defendant  cannot  be 

heard  to  deny  the  existence  of  that  agreement,  it  proceeds 

to  ascertain  by  the  ordinary  means  what  the  terms  of  the 

agreement  were.     The  proof  of  this  is  strictly  collateral  to 

the  main   issue,  though  the  practical  result  is  that  the 

agreement  is  enforced. 

D.  The  case  of  an  agreement  in  consideration  of  marriage  Ante- 
presents  special  difficulties,  and  has  to  be  treated  in  an  agree- 
exceptional  manner.    This  subject  is  fully  discussed  in  Mr.  "•en**- 
Davidson's   volume   on   settlements   (I>av.    Conv.   vol.    3, 
part  1,  appendix   No.    1,   to  which  place  the  reader  is 
referred  for  details).     It  is  thoroughly  settled  that  the 
marriage  itself  does  not  constitute  such  a  part  performance 


(y)  Caton  V.  CcUon  (1865).  1  Cb. 
Up.  148,  35  L.  J.  Oh.  292, Morphett 
T./on«s,  1  Swanst.  at  p.  181,  D(de 
I.Hamilton  (1846)  0  Ha.  at  p.  381 ; 
Kcordingly  the  cases  on  estoppel  at 
lit  are  rompared  by  Lord  Cran- 
torth  in  Jorden  v.  Money  (1854)  5 
H.L  C.  185,  213,  23  L.  J.  Oh.  865, 
ud  by  Lord  Campbell  in  Piggott  v. 
Stnttm  (1859)  1  D.  F.  J.  33,  49, 
29  L  J  Gh.  1.  It  must  he  adi|iitte(), 


however,  that  the  recent  authorities 
do  not  exhibit  a  very  definite  or 
settled  theory. 

(h)  Bell,  cited  by  Lord  Selborne, 
8  App.  Oas.  476. 

(t)  See  Ramsden  v.  Dyson  (1865) 
L.  R.  1  H.  L.  129,  140,  168;  PmoeU 
V.  Thomas  (1848)  6  Ha.  300 ;  and 
the  remarks  <>{  Fry  J.  in  WUhnott 
V.  Barber  (1881)  15  Oh.  D.  96,  105, 

(*)  Colon  V.  Vaton,  ««pm. 
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Effect  of 
confirma- 
tion by 
post- 
nuptial 
writing. 


as  to  make  the  agreement  binding  in  equity  in  the 
manner  just  mentioned,  though  obher  acts  may  have  that 
effect  (l). 

The  next  question  is,  what  is  the  effect  of  a  post-nuptial 
"  note  or  memorandum  "  satisfying  the  requisites  of  the 
statute  on  an  ante-nuptial  informal  agreement  ? 

The  authorities  arc  not  very  clear  on  this  point.  It  is 
submitted  however  that  if  attention  be  given  to  the  actual 
decisions  rather  than  to  the  language  used  on  various 
occasions,  little  or  no  real  conflict  will  be  found.  It  is  not 
the  Statute  of  Frauds  alone  that  has  to  be  considered  in 
these  cases,  but  also  the  statute  of  1 3  Eliz.  c.  5,  and  the 
extensive  application  of  it  by  judicial  construction  to 
voluntary  dispositions  of  property.  Two  distinct  questions 
are  in  fact  raised :  namely  whether  an  infornml  ante- 
nuptial agreement  can  after  the  marriage  be  rendered  valid 
as  against  the  promisor  and  whether  a  post-nuptial 
settlement  canHBe  made  to  relate  back  to  such  an  agree- 
ment so  as  to  be  deemed  a  settlement  made  for  valuable 
consideration  and  thus  be  rendered  valid  as  against 
\  creditors.  The  first  question  is  answered  in  the  affirma- 
I  tive  by  the  dv-icision  in  Barkworth  v.  Young  (m).  The  case 

Baricworth  ^g^  decided  on  demurrer,  and  the  facts  assumed  bv  the 
V.  Yuong.  ,      .  J 

Court  on  the  case  made  by  the  plaintiff's  bill  were  to  this 

effect.     The   testator  against   whose  estate  the  suit  was 

brought  had  orally  promised  his  daughter's  husband  before 

and  in  consideration  of  the  marriage  that  at  his  death  she 

should  have  an  equal  share  of  his  property  with  his  other  j 

children.      After    the    marriage    the    testator  made  aa! 

affidavit  in  the  course  of  a  litigation  unconnected  with  this  j 

agreement,  in  which  he  incidentally  admitted  it.    It  was  | 

held  that  the  affidavit  was  a  sufficient  note  or  memorandum  j 

of  the  agreement  within  the  Statute  of  Frauds,  and  that 


€k>od  as 
against 
promisor 
Barkworth 


(Z)  See  Lauencc  v.  Tiemei,!  (1849) 
1  Mao.  &  O.  661,  671 ;  Surcome  v. 
Pinniger  (1863)  3  D.  M.  G.  671, 


675,  22  L.  J.  Ch.  419. 

fTi)  (1866)  4  Drew.  1, 26  L.  J.  Ch.  j 
lb6. 
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as  such,  although  subsequent  to  the  marriage,  it  rendered 
the  agreement  binding  on  the  testator. 

The  fsecond  question  is  practically  (though,  as  will  be  ^ " 
seen,  not  quite  decisively)  answered  in  the  negative  by  the  settlor's 
almost  contemporaneous  decision  in  Warden  v.  Jones  (n).  ^^^^^ 
That  was  a  creditor's  suit  to  set  nside  a  post-nuptial  settle-  Jonea. 
ment.     It  was  attempted  to  support  the  settlement  as 
having  been  made  pursuant  to  an  oral  ante-nuptial  agree- 
ment.   This  agreement  was  not  referred  to  in  the  settle-  ^ 
ment  by  any  recital  or  otherwise.     It  was  held  both  by  ► 
Rorailly  M.R.  and  by  Lord  Cranworth  C.  on  appeal,  that 
the  settlement  could  not  be  supported  :  and  Loid  Cran- 
«'orth  inclined  to  think  (o)  that  if  the  settlement  had 
expressly  referred  to  the  agreement  it  would  have  made  no 
difference. 

The  result  of  this  and  of  Barkworth  v.  Young  appears 
to  be   that    the    imperfect    obligation   arising    from  an 
informal  ante-nuptial  agreement  can  be  made  perfect  and 
binding  as  between  the  parties  by  a  post-nuptial  note  or 
memorandum  ;  but  that  the  marriage  consideration  cannot 
in  this  way  be  imported  into  a   post-nuptial  settlement 
made  in  pursuance  of  the  agreement  so  as  to  protect  it 
from  being  treated  as  a  voluntary  settlement  and  subject 
to  the  consequent  danger  of  being  set  aside  at  the  suit  of 
the  settlor's  creditors.     There  seems  to  be  no  ground  in 
either  case  for  drawing  any  distinction  between  promises 
made  by  one  of  the  persons  to  be  married  and  promises 
made  by  a  third  person  to  either  of  them.     These  doctrines 
appear  to  be  both  reasonable  in  themselves  and  not  incon- 
;  sistent  with  one  another.    There  is  nothing  unexampled  in 
a  transaction  being  valid  as  regards  the  parties  to  it  and 
invalid  as  regards   the   rights   of  other  persons.      It   is 
oifficult  to  see  why  a  writing  satisfying  the  requisites  of 
the  statute  sxiould  in  this  case  be  deprived  of  its  effect  as 
against  the  party  to  be  charged  merely  by  reason  of  the 


W  (1857)  23  Beav.  487,  9  De  G. 
U.  76,  27  L.  J.  Ch.  180. 


(o)  Notwithstanding  Dunda*  v. 
DiUma  (179n)  1  Ves.  jun.  199. 
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marriage  having  taken  place  between  the  dates  of  the 
original  promise  and  of  the  writing.  On  the  ether  hand 
the  rights  of  creditors  would  be  in  serious  danger  if  a  mere 
reference  to  an  ante-nuptial  agreement,  of  which  there  was 
no  evidence  beyond  the  memory  of  the  persons  who  for 
this  purpose  would  have  a  common  interest  in  upholding 
its  existence,  were  to  be  admitted  to  make  a  post-nuptial 
settlement  unimpeachable  (p). 

There  is  yet  another  class  of  cases,  not  resting  on  con- 
tract or  agreement  at  all,  in  which  courts  of  equity  have 
compelled  persons  to  make  good  the  representations  con- 
cerning existing  facts  (q)  on  the  faith  of  which  they  have 
induced  others  to  act.  The  distinction  is  pointed  out  by 
Romilly  M.R.  in  Warden  v.  Jones  (r) :  and  the  extension 
of  the  doctrine  to  married  women  shows  very  forcibly  that 
it  has  nothing  to  do  with  contract  or  capacity  for  contract- 
ing :  for  a  married  woman's  interest  in  property,  though 
not  settled  to  her  separate  use,  has  repeatedly  been  held 
to  be  bound  by  this  kind  of  equitable  estoppel  (s). 


B.  "  Slip "      B.  Another  curious  and  important  instance  of  an  im- 
insuraMe :  Perfect  obligation  arising  out  of  special  conditions  imposed 
Aots^  ^        on  the  formation  of  a  complete  contract  is  to  be  found  in 
-      the  case  of  marine  insurance.     In  practice  the  agreement  i 
is  concluded  between  the  parties  by  a  memorandum  called  i 
a  slip,  containing  the  terms  of  the  proposed  insurance  and 
initialed   by  the  underwriters  (t).     It  is  the  practice  of  j 
some  insurers  always  to  date  the  policy  as  of  the  date  of  j 


stamped 
policy. 


(p)  (Jp.  the  ternaries  of  Sir  T. 
Plumer  M.B.  in  Battei'sbee  v. 
Farrington  (1818)  1  Swanst.  106, 
113,  doubting  whether  a  recital  in  a 
poBt-D".ptial  settlement  of  ante- 
nuptial wiitten  articles  would  of 
itsflf  as  against  creditors  be  suffi- 
cient evidence  of  the  exibtence  of 
such  articles.  And  see  May  on 
Voluntary  and  Fraudulent  Aliena- 
tions cf  Property,  Chap.  5,  p.  346, 
$qq. 

(q)  Per  Lord  Selbome,   Cittzent' 


Bank  of  Louisiana  v.  First  Nathnall 
Bank  of  New  Orkuns  (1873)  L.  R.J 
6  H.  I..  352,  bCO,  43  L.  J.  Ch.  26i».f 
and  Maddiaon  v.  Alderson  (1883)  sj 
App.  Ca.  at  p.  473. 

(r)  (1857)  23  Beav.  at  p.  493tl 
cp.  Yeomana  v.  WiUiami  (1865)  ll 
Eq.  184,  186,  35  L.  J.  Ch.  283,  sd4I 
see  Dav.  Conv.  3.  640-646. 

(s)  Sharpe  v.  Fay  (1868)  4  (%i 
86,  Lu^'s  trusts  (1869)  U).  691. 

{t)    For  the   form    of   thin. 
L.  B.  8  Q.  B.  471,  9  Q.  B.  420. 
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the  s)ip  (u).     At  common  law  the  slip  would  constitute  a 
binding  contract.      This  however  is  not  allowed  by  the 
revenue  lav/s.     By  the  Act  now  in  force  on  this  subject, 
30  Vict.  c.  23,  s.  7,  "No  contract  or  agreement  for  sea 
insurance  (other  than  such  insurance  as  is  referred  to  in 
the  55th  section  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862)    [i.e.   against  the   owner's   liability  for 
accidents  of  the  kinds  mentioned  in  s.  54  of  that  Act] 
shall  be  valid  unless  the  same  is  expressed  in  a  policy." 
And  by  s.  9  no  policy  can  be  given  in  evidence  or  admitted 
to  be  good  or  available  in  law  or  in  equity  unless  duly 
stamped.     The  part  of  the  Act  which  gives  rise  to  the 
peculiar  results  we  are  about  to  consider  is  the  7th  section. 
The  9th  section  is  in  the  same  language  as  other  revenue 
enactments  relating  to  instruments  chargeable  with  stamp 
duties  (x) :  and  like  those  enactments,  it  does  not  affect 
any  rights  or  remedies  directly,  but  only  in  an  indirect 
manner  by  establishing  an  arbitrary  rule  of  evidence. 

The  earlier  statutes  on  the  matter  now  before  us  were 
differently  worded,  and  made  every  contract  of  insurance 
"  null  and  void  to  all  intents  and  purposes  "  which  was  not 
written  on  duly  stamped  paper  or  did  not  contain  the  pre- 
scribed particulars.  (35  Geo.  3,  c.  63,  ss.  11,  14;  54 
Geo.  3,  c.  144,  s.  3:  the  latter  statute  was  expressly  pointed, 
as  appears  by  the  preamble,  against  the  practice  "  of  using 
unstamped  slips  of  paper  for  contracts  or  memorandums  of 
insurance,  previously  to  the  insurance  being  made  by 
regular  stamped  policies.")  It  was  settled  on  these 
statutes  that  the  preliminary  slip  could  not  be  regarded  as 
having  any  effect  beyond  that  of  a  mere  proposal  (y)  :  and 
it  was  even  held  that  the  slip  could  not  be  looked  at  by  a 
court  of  justice  for  any  purpose  whatever  (z).     The  change 


(u)  See  L.  R.  8  Ex.  199. 

(x)  See  the  SUmp  Act,  1870,  33 
t  34  Vict.  c.  97,  8.  17. 

(y)  See  per  Willes  J.  in  Xeno8  v. 
Wkkkam  (1866)  L.  R.  2  H.  L.  296, 
314, 36  L.  J.  C.  P.  313,  Smith't  oa. 


(1869)  4   Ch.    611,   88  L.  J.  Ch. 
681. 

(z)  See  per  Blackburn  J.  in 
Fisher  v.  Liverpool  Marine  Insurance 
Co.  (1873)  L.  R.  8  Q.  B.  469,  474, 
43  L.  J.  Q.  B.  114. 
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in  the  language  of  the  existing  statute  (which  repealed  the 
earlier  enactments)  has  given  the  Courts  the  opportunity 
of  adopting  a  more  liberal  construction  without  actually 
overruling  any  former  authorities. 

Since  the  Act  of  30  Vict,  the  fact  has  been  judicially 
recognized  that  the  slip  is  in  practice  and  according  to  the 
understanding  of  those  engaged  in  marine  insurance  the 
complete  and  final  contract  between  the  parties,  fixing  the 
terms  of  the  insurance  and  the  premium,  and  neither  party 
can  without  the  assent  of  the  other  deviate  from  the  temis 
thus  agreed  on  without  a  breach  of  faith.  Accordingly, 
though  the  contract  expressed  in  the  slip  is  not  valid,  that 
is,  not  enforceable  at  law  or  in  equity,  it  may  be  given  in 
evidence  wherever  it  is,  though  not  valid,  material  (a).  In 
the  case  referred  to  the  slip  was  admitted  to  show  whether 
the  intention  of  the  parties  was  to  in  jre  goods  by  a  par- 
ticular named  shx^j  only,  oi  by  that  in  which  they  might 
be  actually  shipped,  whatever  her  name  might  be.  A  still 
more  important  application  of  the  same  principle  was  made 
in  Cory  v.  Patton  (6),  where  it  was  held  that  the  time 
when  the  contract  is  concluded  and  the  risk  f\ccepted  is 
the  date  of  the  slip,  at  which  time  the  i:  nderwriter  becomes 
bound  in  honour,  though  not  in  law,  to  execute  a  formal 
policy;  that  the  Court,  when  a  duly  stamped  policy  is  once 
before  it,  may  look  to  the  slip  to  ascertain  i  he  real  date  of 
the  contract ;  and  theiefore  that  if  a  mateiial  fact  comes 
to  the  knowledge  of  the  assured  after  the  date  of  the  slip 
and  before  the  execution  of  the  policy,  it  is  not  his  duty 
either  in  honour  or  in  law  to  disclose  it,  and  the  non- 
disclosure of  it  does  not  vitiate  the  policy.  This  holds 
though  after  the  completion  of  the  contract  by  the  slip  a 
new  term  be  added  for  the  benefit  of  the  underwriters  (e). 


(a)  Per  Cur.  lonidet  v.  Pacific  In- 
surance Co.  (1871)  L.  R.  6  Q.  B.  674, 
685,  affd.  in  Ex.  Ch.  7  Q.  B.  617, 
41  L.  J.  Q.  B.  33,  190. 

(6)  (1872)  L.  R.  7  Q.  B.  304,  see 
further  s.  c.  9  Q.  B.  b,  1,  43  L.  J. 


Q.  B.  181. 

(c)  Lishman  v.  Northern  Maritimt  ] 
Insurance  Co.  (1875)  L.  R.  8  C.  P.  { 
216,  affirmed   in  Ex.  Ch.  10  C,  P. 
179,  44  L.  J.  C.  P.  185. 
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The  same  doctrine  has  been  considered  and  allowed,  though  Collateral 
not  directly  applied,  in  other  cases.    In  Fisher  v.  Liverpool  of  the 
MaHne  Insurance  Co.  (d)  the  slip  had  been  initialed  but  do**""*- 
the  insurance  company  had  executed  no  policy.     In  the 
case  of  an  insurance  with  private  underwriters  it  is  the 
duty  of  jhe  broker  of  the  assured  to  prepare  a  properly 
stamped  policy  and  present  it  for  execution.     But  in  the 
case  of  a  company  the  policy  is  prepared  by  the  company, 
executed  in  the  company's  office,  and  handed  over  to  the 
assured  or  his  agent  on  application.     It  was  held  that 
there  was  no  undertaking  by  the  company,  distinguishable 
from  the  contract  of  insurance  itself,  to  do  that  which  it 
would  be  the  duty  of  a  broker  to  do  in  the  case  of  private 
underwriters;  that  the  only  agreement  of  the  company 
with  the  assured  was  one  entire  agreement  made  by  the 
initialing  of  the  slip,  and  that  as  this  was  an  agreement 
for  sea  insurance,  the  statute  applied  and  made  it  im- 
possible to  maintain  any  action  for  a  breach  of  duty  with 
regard  to  the  preparation  and  execution  of  a  policy.     In 
Mornson  v.   Universal    Marine  Insurance  Co.  (e),  the 
question  arose  of  the  effect  of  delivering  without  protest  a 
stamped  policy  pursuant  to  the  slip  after  the  insurers  had 
discovered  that  at  the  date  of  the  slip  a  material  fact  had 
been  concealed.     It  was  held  m  the  Exchequer  Chamber, 
reversing   the  judgment   of  the   Court   below,  that    the 
delivery  of  the  policy  did  not  preclude  the  insurers  from 
relying  on  the  concealment,  but  that  it  was  a  question 
properly  left  to  the  jury  whether  they  had  or  had  not 
elected  to  abide  by  the  contract.     This  implies  not  only 
that  the  rights  of  the  parties  are  determined  at  the  date  of 
the  slip,  but  that  the  execution  of  the  stamped  policy 
afterwards  has  little  or  no  other  significance  than  that  of 
a  necessary  formality  (/).     In  the  case  of  a  mutual  marine  APPl**'*" 


id)  (1874)  L.  R.  8  Q.  B.  469  (Black- 
bum  J.  dits.)  aflfd.  in  Ex.  Ch.  9  Q. 
B.  418,  43  L.  J.  Q.  B.  114. 

(e)  (1873)  L.  R.  8  Ex.  40,  in  Ex. 

P. 


Ch.  ib.  197,  42  L.  J.  Ex.  115. 

(/)  See  the  judgnentof  Cleasby  B. 
in  the  Court  below,  L.  R.  8  Ex.  at 
p.  60. 
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insurance  association,  a  letter  by  which  the  assured  under- 
took to  become  members  of  the  association  was  admitted 

part  of  one  agreement  with  the  stamped  policy,  to  show 
[that  the  assured  were  contributories  in  the  winding-up  of 
the  association  (g).  In  the  winding-up  of  another  such 
association  a  member  has  been  admitted  as  a  creditor  for 
the  amount  due  on  his  policy,  though  unstamped,  when  the 
liability  was  admitted  by  entries  in  the  minute  books  of  the 
association,  which  seem  to  have  been  considered  equivalent 
to  an  account  stated  (h). 

It  has  already  been  observed  that  the  general  revenue 
laws  as  to  stamp  duties  are  on  a  different  footing.  How- 
ever their  effects  may  in  one  or  two  cases  resemble  to 
some  extent  those  which  under  the  present  head  we  have 
attempted  to  exhibit.  Thus  if  an  unstamped  document 
combines  two  characters  (as,  for  instance,  if  it  purports  to 
show  both  an  account  stated  and  a  receipt),  and  if  in  one 
of  those  characters  it  requires  a  stamp,  and  in  the  other 
not,  it  may  be  given  in  evidence  in  the  second  character 
for  any  purpose  unconnected  with  the  first  (^). 

In  a  case  where  the  parties  to  an  agreement  in  writing 
had  afterwards  varied  its  terms  by  a  memorandum  in 
writing,  and  the  memorandum  was  not  stamped,  the 
plaintiff  joined  in  his  action  a  count  on  the  agreement  in 
its  original  form  and  another  on  the  agreement  as  varied : 
and  when  it  appeared  by  his  own  evidence  that  the  memo- 
randum did  materially  alter  the  first  agreement,  but  was 
unavailable  for  want  of  a  stamp,  it  was  held  that  he  could 
not  fall  back  on  the  agreement  as  it  originally  stood  (k). 
Neither  this  decision,  nor  the  earlier  authorites  on  which 
it  rested,  were  referred  to  in  Noblr  v.  Wai^l  (l).    In  that 


{y)  Blyth  tL-  Co.'s  ca.  (187'2)  13 
Eq.  529. 

{h)  Martin's  claim  (1872)  14  Eq. 
148,  41  L.  J.  Ch.  679. 

(i)  Matham  v.  Ross  (1849)  2  H. 
L.  C.  286,  and  see  Chittv  on  Con- 
tracts, 125  (10th  ed.). 

(i)  Reed  v.  Deere  (1827)  7  B.  & 


C.  261. 

(I)  (1867)  L.  R.  1  Ex.  117,  iu  Ex. 
Ch.  2  Ex.  135:  but  otherwise  where 
the  substituted  agreement  has  been 
executed  in  part;  for  this  shows 
that  th«  old  one  i»  gone  :  Sanderson 
V.  Graves  (1875)  L.  R.  10  Ex.  234, 
44  L.  J.  Ex.  210. 
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case  there  was  a  substituted  agreement  which  was  un- 
enforceable under  s.  17  of  the  Statute  of  Frauds :  and  it 
was  held  that  as  the  parties  had  no  intention  of  simply 
rescinding  the  former  agreement,  that  former  agreement 
remained  in  force.  The  two  cases,  if  they  can  stand 
together,  must  do  so  by  reason  of  the  distinction  between 
a  contract  the  record  of  which  is  unavailable  for  want  of  a 
stamp,  and  an  agreement  which  cannot  be  sued  on  at  all  if 
the  defendant  pleads  the  Statute. 

In  a  much  litigated  case  of  Evans  v.  Prothero  (m)  the  Attempt 
question  arose  whether  a  document  purporting  to  be  a  stamped 
receipt  for  purchase-money  on  a  sale  of  land,  but  insuf-  j'ocumtnt 
ficiently  stamped  for  that  purpose,  can  be  admitted  as  difforent 
evidence  to  prove  the  existence  of  an  agreement  for  sale  :  <5n»r»otw. 
but  the  form  in  which  it  arose  was  unfortunately  ill  suited 
for  the  attainment  of  a  final  and  satisfactory  decision.  The 
existence  of  the  agreement  was  in  issue  on  a  trial  directed 
by  the  Court  of  Chancery:  the  docviment  above  mentioned 
was  tendered  as  proof  and  objected  to  :  the  jury  found  in 
favour  of  the  agreement,  and  a  new  trial  was  applied  for. 
This  was  granted  by  Lord  Cottenham  :  on  the  second  trial 
the  same  thing  happened  again:  Lord  Cottenham  sent  the 
case  back  to  a  third  trial,  holding  on  each  occasion  that 
the  .document  was  inadmissible.     The  third  trial  took  the 
same  course  as  the  first  and  second.     But  the  motion  for 
a  fourth  trial  came  before  Lord  St.  Leonards,  who  took  a 
contrary  view  to  Lord  Cottenham's  and  refused  it.     The 
judges  before  whom  the  applications  came  in  the  Court  of 
Chancery  in  the  first  instance,  and  those  before  whom  the 
issues  were  tried  at  Cardiff  assizes,  were  also  divided  in 
opinion.     The  point  must  therefore  be  regarded  as  still 
quite  unsettled,  though  the  analogy  of  other  authorities 
seems  to  favour  the  opinion  of  Lord  St.  Leonards. 

C.  There  are  also  many  statutes  which  impose  special  C.  Sta- 
tutory 

(m)  (1852)  2  Mac.  &  G.  319,  1  D.  M.  G.  572,  21  L.  J.  Ch.  772 
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conditions  on  the  exercise  of  particular  professions  and 
occupations  and  the  sale  of  particular  kinds  of  goods. 
Most  of  these,  however,  are  so  framed,  or  have  been  so 
construed,  as  to  have  an  absolutely  prohibitory  effect 
that  is,  not  merely  to  take  away  or  suspend  the  remedy 
by  action,  but  to  render  any  transaction  in  which  their 
provisions  are  disregarded  illegal  and  void.  The  prin- 
ciples applicable  to  such  cases  have  been  considered  under 
the  head  of  Unlawful  Agreements.  In  a  few  cases, 
however,  there  is  not  anything  to  prevent  a  right  from 
being  acquired,  or  to  extinguish  it  when  acquired,  but 
only  a  condition  on  which  the  remedy  depends.  Of  this 
kind  are  the  provisions  of  the  Act  6  &  7  Vict.  c.  73, 
with  respect  to  attorneys  and  solicitors,  and  of  the  Medical 
Act,  1858  (21  &  22  Vict.  c.  90),  with  respect  to  medical 
practitioners. 

By  the  6  &  7  Vict.  c.  73,  s.  26,  extended  by  37  &  38  Vict. 
c.  68,  it  is  enacted  in  substance  that  an  attorney  or  solicitor 
practising  in  any  court  without  having  a  stamped  certificate 
then  in  force  (as  provided  for  by  ss.  22-25,  and  now  23  & 
24  Vict.  c.  127,  ss.  18-23)  shall  not  be  capable  of  recovering 
his  fees  for  any  business  so  done  by  him  while  uncertifi- 
cated. This  however  does  not  make  it  unlawful  for  the 
client  to  pay  such  fees  if  he  thinks  fit,  nor  for  the  solicitor 
to  take  and  keep  them.  It  has  been  held  that  a  defeated 
party  in  an  action  who  has  to  pay  his  adversary's  costs  is 
bound  by  any  such  payment  which  has  been  actually  made, 
and  cannot  claim  to  have  it  disallowed  after  taxation  (n). 
But,  since  the  Act  of  1874  at  all  events,  a  successful  party 
whose  solicitor  was  uncertificated  cannot  recover  costs  if 
the  objection  is  made  on  taxation  (o).  This  appears  to 
leave  untouched  an  earlier  case  (p)  where  it  was  decided 
that  items  for  business  done  by  a  solicitor  while  uncertifi- 


(n)  FvJMove  v.  Pcvrker  (1862)  12 
C.  B.  N.  S.  246,  31  L.  J.  C.  P.  239, 
240. 

(o)  Fowler  v.  Monmouththire  Canal 


Co.  (1879)  4  Q.  B.  D.  334,  48  L.  J. 
Q.  B.  467. 

(p)  Re  JoMt  (1869)  9  Eq.  63, 39 
L.  J.  Ob.  8». 
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cated  must  be  allowed  as  against  the  client  in  a  taxation 
on  the  client's  own  application ;  for  the  client  submits  to 
pay  what  shall  be  found  due,  not  only  what  the  solicitor 
might   have  sued   for,  and   the   debt   is   not   destroyed. 
Proceedings   taken   by  a   solicitor  who  has  not  renewed 
his  certificate  cannot  be   on   that  account  set   aside   as 
irregular  (q).     It  is  said  that  an  attorney  can  have  no  lien 
for  business  done  by  him  while  uncertificated  (r).     But 
the  case  cited  for  this  (s)  was  on  the  earlier  Attorneys 
Act,  37  Geo.  3,  c.  90,  by  which  the  admission  of  an  attorney 
neglecting  to  obtain  his  certificate  as  thereby  directed  was 
in  express  terms  made  void  (s.  31) :  it  was  held  that  under 
the  special  circumstances  of  the  case  (which  it  is  unnecessary 
to  mention),  there  had  been  a  neglect  within  the  meaning 
of  the  statute  so  that  the  attorney's  admission  was  void,  and 
that  he  must  be  regarded  as  having  been  off  the  roll  of 
attorneys.     He  was  therefore,  as  a  necessary  consequence^ 
incapable  of  acquiring  any  right  whatever  as  an  attorney 
while  thus  disqualified.     It  is  submitted  that  under  the 
modem  Act  there  is  no  reason  for  depriving  an  uncertifi- 
cated solicitor  of  his  lien,  at  any  rate  in  the  absence  of  any 
wrong  motive  or  personal  default  in  the  omibcion  to  take 
out  the  certificate. 

Apart   from  this,    a  solicitor  cannot  in  any  case  sue  As  to  time 
for  costs  till  a  month  after  the  bill  has  been  delivered  fo/cosu 
(6  &  7  Vict.  c.  73,  s.  37),  unless  authorized  by  a  judge 
to  sue  sooner  on  one  of  certain  grounds  now  much  en- 
larged by  the  Legal  Practitioners  Act,  1875,  38  &  39  Vict, 
c.  79  (t). 

The  rights  of  medical  practitioners  now  depend  on  the  Medical 
Medical  Acts,  1858  and  1886,  and  (in  England  only)  the  g^*J^ 
Apothecaries  Act,  55  Geo.  3,  c.  194  (u).  Before  the  Medical  Common 


{q)  Sparling  v.  Brereton  (1866) 
2  Eq.  64,  35  L.  J.  Ch.  461. 

(r)  Chitty's  Archbold's  Pr.  69, 
ed.  1866. 

(»)  Wilton  V.  Ohmbert  (1837)  7 
A  &  E.  524. 


(t)  As  to  special  agreements  be- 
tween solicitor  and  cli-nt,  see  p. 
651,  below. 

(u)  This  is  still  in  force,  see 
Daviea  v.  Makuna  (1885)  29  Ch 
Div.  596,  54  L.  J.  Ch.  1148. 
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law  M  to  Act  tho  State  of  the  law,  ao  far  as  concerned  physicians  (but 
not  surgeons  or  apothecaries)  was  this.  It  was  presumed,  in 
accordance  with  the  general  usage  and  undei-standing, 
that  the  services  of  a  physician  were  honorary,  and  were 
not  intended  to  create  any  legal  obligation  :  hence  no 
contract  to  pay  for  them  could  be  implied  from  his  ren- 
dering them  at  the  request  either  of  the  patient  or  of  a 
third  person.  But  this  was  a  presumption  only,  and  there 
was  nothing  contrary  to  law  in  an  express  contract  to  pay  a 
physician  for  his  services,  which  contract  would  effectually 
exclude  the  presumption  (x). 
S'mSuSj  "^^^  Medical  Act,  1886  (49  &  50  Vict.  c.  48),  s.  6, 
Act,  1886.  enables  every  registered  medical  practitioner  to  recover  his 
expenses,  charges,  and  fees,  unless  restrained  by  a  prohibi- 
tory bye-law  of  a  college  of  physicians  of  which  he  is  a 
fellow  (y).  Accordingly  there  is  no  longer  any  presumption 
of  honorary  employment  (z).  It  remains  competent  how- 
ever for  a  medical  man  to  attend  a  patient  on  the  under- 
standing that  his  attendance  shall  be  gratuitous,  and 
whether  such  an  understanding  exists  or  not  in  a  disputed 
c:\se  is  a  question  of  fact  for  a  jury  (a). 
Apothe-  By  the  Act  55  Geo.  3,  c.  194,  s.  21,  an  apothecary  can- 

55  Geo.  8.  not  recover  his  charges  without  having  a  certificjite  from 
the  Apothecaries'  Society  :  and  this  is  not  repealed  by  the 
Medical  Acts  (6). 

It  seems  that  a  practitioner  must  have  been  registered 


(«)    Veitck  V.  Rasidl  (1842)  3  Q. 

B.  928,  12  L.  .J.  Q  B.  13.  No  such 
presumption  exists  ia  the  United 
States ;  and  qu.  how  far,  if  at  all, 
it  exists  in  English  colonies. 

{y)  Such  bye-laws  have  been 
made  by  the  Royal  College  of 
Physic  [  ns  in  London,  and  (though 
apparently  without  compulsory  force 
under  the  Act)  the  Royal  CoUega  of 
Sareeons  of  England. 

(2)  Gibbon  v.  Btidd  (1863)  2  H.  &; 

C.  92,  32  L.  J.  Ex.  182  (on  the 
similar  proTbionof  the  Act  of  1858, 
which  U  repealed  by  the  Act  of 
1886).    See  judgment  of  Martin  B. 


(a)  Olhhoa  v.  B>idd,  last  note. 

(6)  See  decisions  oa  thii  Act  c)!- 
lected,  1  Wm^.  Swnd.  613-4.  S.  31 
of  the  Medical  Act  of  1858  entbled 
a  practitioner  to  sue  only  "ascording 
to  his  qualification,"  and  a  qualiS- 
cation  in  one  capacity  did  not 
entitle  him  to  sue  for  gervicea 
renderdd  in  another :  Lermn  t. 
PUtchvr  (1873)  L.  R.  8  Q.  B.  319, 
42  L.  J.  Q.  B.  214.  But  the  «  words 
do  not  occur  in  the  Act  of  1886, 
which  on  the  other  hand  requires 
all  practitioners  to  be  generally 
qualified. 
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at  the  time  of  rendering  the  services  sued  for,  not  merely 
at  the  time  of  suing  (d),  decisively  and  at  all  events  as 
to  apothecaries;  for  an  unrepealed  section  of  the 
Apothecaries  Act  (55  Geo.  3,  c.  194,  s.  20)  expressly 
forbids  unqualified  persons  to  practise :  and  in  the  clear 
opinion  of  the  Court  on  the  construction  and  intention 
of  the  Medical  Act  also. 

In  Alvarez  de  la  Rosa  v.  Prieto  (e)  the  plaintiff  was  a 
Spanish  practitioner  domiciled  in  England  but  unregistered, 
and  he  had  agreed  with  the  defendant,  who  was  the  chief 
medical  officer  of  a  Peruvian  ship  of  war  lying  in  the 
Thames,  to  take  the  medical  charge  of  the  men  on  board 
for  a  fixed  monthly  sum  during  the  defendant's  absence 
It  was  held  that  this  contract  fell  within  the  Act  and  the 
plaintiiF  could  not  recover.  It  made  no  difference  that  the 
defendant  was  a  medical  man,  for  the  plaintiflf"  was  not  his 
assistant  but  was  acting  independently,  and  merely  looked 
to  him  for  payment.  It  was  also  argued  that  the  contract 
should  be  governed  not  by  the  law  of  England  but  by  the 
law  of  Peru  :  but  the  Court  held,  that  since  s.  32  of  the 
Medical  Act  was  part  of  the  lex  fori  of  the  country  where 
the  remedy  was  sought,  the  general  rule  that  the  lex  fori 
governs  the  remedy  must  be  applied.  Cp.  the  decision  on 
s.  4  of  the  Statute  of  Frauds  in  Leroiix  v.  Brown  (t). 

Similarly  an  agreement  by  a  qualified  practitioner  to 
assist  an  unqualified  one  is  bad,  though  perhaps  an 
unqualified  person  might  lawfully  carry  on  medical 
business  through  qualified  assistants  if  he  did  not  act  as  a 
practitioner  himself  (g) . 

3.  We  now  come  to  the  cases  in  which  some  positive  s.  No 
rule  of  law  or  statutory  enactment  takes  away  the  remedy  '^"^^ 
altogether. 


(d)  Leman  v.  Hl  uneley  (1874)  L.  R. 
10  Q.  B.  66,  44  L.  J.  Q.  B.  22  (not- 
withstandii^r  Tamer  v.  ReyaaU 
(1863)  14  C.  B.  N.  3.  328,  32  L.  J. 
C.  P.  164). 

(«)  (1864)  16  0.  B.  N.  a.  578,  33 


L.  J.  0.  P.  262. 

(f)  (1852)  12  C.  B.  801,  22  L.  J. 
0.  P.  1 ;  supra,  pp.  628-130. 

(g)  Daviet  v.  Makunt  (1885)   29 
Gh.  DiT.  696. 
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Arbiti-a- 
ton. 


Barristen. 


The  only  cases  known  to  the  writer  ii.  which  there  is  a 
rule  of  law  to  this  effect  independent  of  aay  statute  are 
those  of  the  remuneration  of  barristers  engaged  as  advo. 
catos  in  litigation,  and  (to  a  limited  extent)  of  arbitrators. 
With  regard  to  arbitrators  the  better  opinion  appears  to 
be  that  they  are  in  the  same  condition  as  physicians  were 
at  common  law.  It  is  said  that  an  arbitrator  cannot  recover 
on  any  implied  contract  for  his  remuneration,  but  this  is 
by  no  means  certain.  There  is  no  doubt  that  he  can  sue 
on  an  express  contract  [h). 

The  position  of  a  barrister  is  different. 
The    opinion   was   indeed    not    untenable,  until  quite 
recently,  that  in  the   case   of  counsel,   as   in   that  of  a 
physician,  there  was  a  presumption   of  purely  h(jnorarv 
employment,  derived  from  the  custom  of  the  professio;., 
but  that  this  presumption  would  be  excluded  by  proof  of 
an  express  contract.    So  Lord  Denman  seems  to  have  been 
inclined  to  think  in  Veitch  v.  RusaeU  (i) :  and  a  modern 
case  of  Hobart  v.  Butler  in  the  Irish  Exchequer,  though  it 
did  not  decide  the  point,  proceeded  to  some  extent  on  the 
same  assumption  (k). 
No  remedy      But  the  decision  of  the  Court   of  Common  Pleas  in 
cUenT'^a     Kennedy  v.   Broun  (l)  has  established   the  unqualified 
respect  of .  doctrine  that  "  the  relation  of  counsel  and  client  renders 
b'nsiness.  /  the  parties  mutually  incapable  of  making  any  legal  con- 
tract of  hiring  and  service  concerning  advocacy  in  litiga- 
tion."     The  request  and  promises  of  the  client,  even  if 
there  be  express  promises,  and  the  services  of  the  counsel, 
"  create  neither  an  obligation  nor  an  inception  of  obliga- 
tion, nor  any  inchoate  right  whatever  capable  of  being 
completed  and  made  into  a  contract  by  any  subsequent 
promise." 


(h)  Hoggim  v.  Oordon  (184r)  3  Q. 
B.  466,  11  L.  J.  Q.  B.  286;  VeUch 
V.  Ru8»eU  (1842)  8  Q.  B.  928,  12  L. 
J.  Q.  B.  13.  In  Crampton  v.  Ri^y 
(1887)  20  Q.  B.  D.  48,  52.  A.  L. 
Smith  J.  thought  that  in  mercantile 
arbitratiuns  a  pi  oinine  to  pay  for  the 


arbitrator's  services  might  well  be 
implied. 

(t)  See  last  note. 

(k)  (1859)  9  Ir.  0.  Ii.  157. 

(I)  (1863)  13  C.  B.  N.  S.  677,  32 
L.  J.  C.  P.  137. 


<''i;-.-.\  ?  &,:^-:':^\'Ji-x. :':...[:<: 
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On  the  other  hand  there  is  apparently  no  reason  to  DUtino- 
doubt  the  validity  of  an  express  contract  to  remup'^rate  a  barrister 
barrister  for  services  which,  though  to  some  extent  of  a  *°^  ■■ 
professional  kind,  and  involving  the  exercise  of  professional  &o. 
knowledge,  do  not  involve   any  relation  of  counsel   and 
client  between  the  contracting  parties:  as  when  a  barrister 
acts  as  arbitrator  or  returning  officer  (m).     The  want  of 
attending  to  this  distinction  has  led  to  such  cases  being 
cited  as   authorities  for  the   general  proposition  that  a 
barrister  can  recover  fees  on  an  express  contract. 

Moreover,  it  has  been  argued  that  an  express  contract  Expreu 
even  between  counsel  and  client  may  still  be  good  as  to  ^thclient 
non-litigious  business.     A  claim  of  this  sort  made  agpinst  "tonon- 
an  estate  under  administration  was  disposed  of  by  Giffar )  b,Vi' neas : 
L.J.  on  the  ground,  which  was  sufficient  for  the  particular  ?"• 
decision,  that  at  all   events   a   solicitor  has   no  general 
authority  to  bind  his  client  by  such  a  contract:  but  he  also 
observed  that  such  applications  had  never  been  successful, 
and  expressed  a  hope  that  they  never  would  be  (n).     And 
it  must  be  remembered  that  although  the  rule  laid  down 
in  Kennedy  v.  Broun  is  in  its  terms  confined  to  litigation, 
and  the  word  advocate,  not  counsel,  is  studiously   used 
throughout  the  judgment,  yet  the  rule  is  founded  not  on 
any  technical  distinction  between  one  sort  of  business  and 
another,  nor  on  any  mere  presumption,  but  on  a  principle 
of  general   convenience   supported   by  unbroken  custom. 
No  doubt  it  may  be  said  that  some  of  the  reasons  given 
for  the  policy  of  the  law  do  not  apply  in  their  full  extent 


(m)  Hoggint  v.  Gordon  (1842)  3  Q. 
B.  466,  11  L.  J.  Q.  B.  286 ;  Egan 
V.  Ovardians  of  Kensington  Union 
(1841)  3  Q.  B.  935,  n. 

(n)  Moatyn  v.  Moatyn  (1870)  5  Ch. 
m,  459,  39  L.  J.  Oh.  780.  It  may 
be  well  to  warn  the  reader  that  the 
cases  there  referred  to  in  argament 
in  favour  cf  the  oounsurs  claim  are, 
with  the  sole  exception  of  Hobart 
y.BuOer  (1859)  9  Ir.  C.  L.  157, 
irrelevant     For  instance,    Doe   d. 


Bennett  v.  Hale  (1850)  15  Q.  B.  71, 
18  L.  J.  Q.  B.  353,  shows  only  that 
there  is  no  absolute  rule  of  law 
that  in  a  civil  cause  a  barrister  may 
not  be  instructed  directly  by  the 
client,  and  throws  no  light  whatever 
on  any  question  of  a  right  to  recover 
fees.  Hobart  v.  Butler  was  relevant 
enough,  but  the  wrong  way  ;  for  it 
was  really  a  decision  against  a 
similar  claim  and  on  an  ahnost 
identical  point. 
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to  non-litigious  business  (o) ;  and  it  is  doubtful  whether 
they  apply  even  to  those  English  colonies  where  the 
common  law  is  in  force  (/>).  But  there  is  no  reason  to 
suppose  that  English  courts  of  justice  are  likely  to  narro\' 
the  scope  of  a  decision  called  by  the  late  Lord  Justice 
GifFard  "a  landmark  of  the  law  on  this  subject"  (q). 
There  is  no  express  authority  to  show  whether  a  barrister 
MA^Bt  can  or  cannot  contract  with  his  client's  solicitor  for  pay- 
BoUoitor :  ^^nt  of  his  fees  any  more  effectually  than  with  the  client 
himself.  It  is  apprehended  that,  inasmuch  as  covuisera 
services  are  given  not  to  the  solicitor  but  to  the  client 
there  would  be  no  consideration  to  support  such  a  contract 
unless  the  solicitor  had  actually  received  the  fees  from  the 
client.  In  that  case  it  is  difficult  to  see  on  what  ground 
of  principle  or  policy  the  barrister  should  not  be  legally 
entitled  to  them  as  money  received  by  the  solicitor  for  his 
use.  A  barrister  has  in  fact  been  admitted  to  prove  in 
bankruptcy  against  the  estate  of  a  firm  of  solicitors  for  fees 
(apparently  for  conveyancing,  not  litigious  business)  which 
had  been  actually  paid  by  clients  to  the  bankrupts  before 
the  bankruptcy  (r).  If  this  be  right,  it  is  also  difficult  to 
see  why  an  express  promise  by  the  solicitor  to  pay  such 
fees,  or  an  account  stated  between  the  solicitor  and  the 
counsel  in  respect  of  them,  should  not  be  binding.  On 
the  other  hand  the  Court  of  Common  Pleas  has  refused  to 
exercise  a  summary  jurisdiction,  on  the  motion  of  the 
client,  to  compel  an  attorney  to  pay  to  counsel  fees  alleged 
to  have  been  paid  by  the  client,  or  else  to  return  t'.iem  to 


sions   usee 


(o)  la  addition  to  Kennedy  v. 
Broun,  see  Morrlt  v.  ffunt  (1819)  1 
Ohitty,  644,  550,  654,  where  the 
rale  is  pat  on  the  ground  that  the 
remuneration  of  the  counsel  ought 
to  be  independent  of  the  result  of 
the  Oftose,  and  therefore  oouns^ 
should  rely  on  prepayment  al)ne. 
This  reason  would  however  be 
equally  tnapplioable  to  an  express 
and  anoon(Utional  coatrMt  to  pay 
faes  fur  adTOoaoy,  if  mad*  before 


the  oommenoement  of  thu  litigation, 
(p)  Reg.  V.  Doutre  (1884)  9  App. 
Ct*.  at  p.  751,  where  it  was  held  that 
the  case  at  bar  was  govenie  I  by  the 
law  of  the  Province  of  Qiebtc:  in 
that  !a  v  there  ia  nothiag  to  prevent 
an  advtioate  from  suing  for  pro- 
fession tl  services. 

{q)  Mottyn  v.  Mostyn,  supra. 
(r)  Re  Hall  (1856)  '>  Jur.  N   8. 
1076. 


counsel's  fees. 
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the  client  (s).  The  case,  however,  was  a  peculiar  one  and 
goes  but  a  very  little  way  towards  answering  the  general 
question.  In  the  argument  of  Hohart  v.  Butler  (t)  two 
unreported  (presumably  Irish)  cases  were  cited  to  show 
that  a  barrister  has  a  remedy  in  some  form,  it  does  not 
appear  what,  to  recover  fees  which  have  been  received  by 
the  solicitor.  The  Court  expressed  no  opinion  as  to  their 
authority. 

It  is  hardly  necessary  to  add  that  although  counsel's  Re<»gn»- 
fees  cannot   be  recovered  in  any  way  by  action,  except  counRel'i 
possibly  in  some  of  the  cases  which  have  been  mentioned  [®'^^tU,„ 
as  still  doubtful,  the   propriety  of  paying  such   fees   is  of  costs, 
judicially  recognized  by  the  constant  practice  of  the  courts 
in  the  taxation  of  costs :  and  the  solicitor  needs  no  autho- 
rity from  the  client  beyond  his  general  retainer  to  enable 
him  to  retain  and  pay  counsel  and  charge  the  fees  to  his 
client  (ii).     The  payment  of  counsel's  fees  may  in  this 
manner  be  indirectly  enforced  either  against  the  client 
himself  or  against  an  unsuccessful  adversary  who  is  liable 
for  the  taxed  costs.     Notwithstanding  the  strong  expres- 
sions used   by  the  Court  in  Kennedy  v.  Broun  {x),  the 
judicial  notice  thus  taken  of  the  obligation  of  a  client  to 
pay  his  counsel  seems  to  show  that  it  is  in  the  nature  of  a 
legal  duty,  though  not  a  perfect  one,  and  is  on  a  different 
footing  from  a  mere  moral  obligation 

The  Solicitors  Remuneration  Act,  1881  {y),  establishes  Soliciton 
complete  freedom  of  contmt  between  solicitor  and  client  as  tion^Aflt* 
to  conveyancing  and  other  non-contentious  business,  and  1881. 
to  that  extent  expressly  supersedes  the  earlier  Act  of  1870. 

By  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  ^P®<^*^ 
Vict.  c.  28),  special  agreements  for  remuneration  between  menti 
solicitor  and  client  were  made  lawful  (s.  4)  and  in  a  qualified  gl^i*^^" 
manner  enforceable.     Agree  m  ents  under  this  Act  cannot  Md  client 


[»)  Rt  Angell  (1861)  29  L.   J.  C. 
P.  227. 
(t)  (1869)  9  fr.  0.  L.  157. 
(u)  See  MorrU  v.  Hunt  (1819)  1 


Ohitty,  544. 

(»)  (1863)  13  0.  B.  N.  S.  677,  82 
L.  J.  C.  P.  137. 

(y)  44  &  46  Viot.  o.  44. 


Ml 


mmn'^mm 


^Pl 
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Tisro^**'  be  sued  upon  as  ordinary  contracts,  but  the  procedare  is 
by  motion  or  petition,  when  the  Court  may  enforce  the 
agreement  if  it  appears  to  be  in  all  respects  fair  and 
reasonable,  or  otherwise  set  it  aside.  In  the  last  case  the 
Court  may  direct  the  costs  of  the  business  included  in  the 
agreement  to  be  taxed  in  the  regular  way  (ss.  8,  9). 
Where  there  is  an  agreement  to  employ  a  solicitor  on 
certain  terms  at  a  future  time,  this  does  not  prevent  the 
solicitor  from  suing  the  client  in  a  court  of  law  if  the 
client  refuses  to  let  him  transact  the  business  at  all.  The 
Act  applies  only  to  that  part  of  an  agreement  which  fixes 
the  mode  of  payment  for  work  done  (s). 
Voidable  Since  the  Infants  Relief  Act,  1874,  any  contract  of  an 
of  infauts  infant  voidable  at  common  law  and  affirmed  by  him  on 
*** °i?**  attaining  his  majority  must  be  reckoned  as  an  imperfect 
obligation  of  this  class,  viz.  on  which  there  has  not  been 
and  cannot  be  any  remedy.  The  special  features  of  this 
subject  have  been  already  considered  (a),  and  there  is 
nothing  to  add  except  that  the  general  principles  set  forth 
in  the  present  chapt  i*  .:>n  to  be  applicable  to  these  as 
well  as  to  other  agreements  of  imperfect  obligation. 


Other 
cases 

where  oon« 
tract  not 
illegal,  but 
remedy 
taken 
away  by 
•tatnte. 

Small 
debt!  for 
■pirits  by 
Tippling 
Act,  24 


There  are  sundry  other  cases  of  a  less  important  kind  in  j 
which  the  remedy  naturally  attached  to  a  contract  is  taken  j 
away  by  statute,  without  the  contract  itself  being  forbidden 
or  avoided. 

By  the  Act  24  Geo.  2,  c.  40,  s.  12,  commonly  known  asj 
the  Tippling  Act,  no  debt  can  be  recovered  for  spirituous! 
liquors  supplied  in  quantities  of  less  than  twenty  shillinga'j 
worth  at  one  time  (6).  The  County  Courts  Act,  186TJ 
(30  &  31  Vict.  c.  142j,  s.  4,  sir  uvrly  enacts  that  no  action 


(z)  ReetY.  WiUiatM  (187C)  L.  R. 
10  Ex.  200,  44  L.  J.  Ex.  116.  By 
the  terms  of  the  Act  the  agreement 
must  be  in  writing,  and  it  seems  it 
mu8u  be  signed  by  both  parties  :  £x 
parU  Munro  (1876)  1  Q.  B.  D.  724, 
46  L.  J.  Q.  B.  816. 

(a)  In  Ohap.  II.,  above. 


^'  ^  J  26  &  26  Vict.  c.  38, 
exce^'>  )<i  is  made  in  favour  of  sals 
of  spirituous  liquor  not  to  be  cun 
sumed  on  the  premises,  and  dell 
vered  at  the  purchaser's  residena 
in  quantities  of  not  less  than  a  r« 
puted  quart. 
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shall  be  brought  in  any  court  for  the  price  of  beer  or  other  G«V  2 ; 
specified  liquors  ejuadern,  generis  consumed  on  the  pre-  fta,by  ' 
mises.     The  Act  of  Geo.  2  applies  whether  the  person  to  9,°^^ 
whom  the  liquor  is  supplied  be  the  consumer  or  not  (c).  Act,  1867. 
As  these  enactments  do  not  make  the  sale  illegal,  mrney 
which  has  been  paid  for  spirits  supplied  in  small  quantities 
cannot  be  recovered  back  (d).     A  debt  for  such  supplies 
was  once  held  to  be  an  illegal  consideration  for  a  bill  of 
exchange  (e) :  but  this  decision  seems  dictated  by  an  ex- 
cess of  zeal  to  carry  out  the  policy  of  the  Act,  and  is 
possibly  questionable.     In  a  later  case  at  Nisi  Prius  (/) 
Lord  Tenterden  held  that  where  an  account  consisted 
partly  of  items  for  spirituous  liquors  within  the  Tippling 
Act,  and  partly  of  other  items,  and  payments  had  been 
made  generally  in  reduction  of  the  account,  the  vendor  was 
at  liberty  to  appropriate  these  pa3m[ients  to  the  items  for 
liquor,  so  as  to  leave  a  good  cause  of  action  for  the  balance ; 
thus  treating  these  debts,  like  debts  barred  by  the  Statute 
[  of  Limitation  of  James  I.,  as  existing  though  not  recover- 
1  able. 

The  writer  is  not  aware  of  any  decision  on  the  modern 
I  enactment  as  to  beer,  &c.,  in  the   County  Courts  Act, 

11867. 
By  the  Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31),  ''^« 
,  4,  ''ertain  agreements  therein  enumerated  and  relating  agree- 
to  the  management  and  operations  of  trade  unions  cannot  ™*°*" 
be  sued  upon,  but  it  is  expressly  provided  that  they  are  TJrade 

I  not  on  that  account   to   be   deemed   unlawful.     In   this 


enumeration  are  included  agreements  to  pay  subscriptions. 
I  It  has  also  been  decided  that  a  member  of  a  trade  union 
I  who  complains  of  having  been  wrongfully  expelled  cannot 
llie  reinstated  by  the  Court,  though  this  may  be  done  in 
Ithe  case  of  a  club  or  other  voluntary  association  holding 


Union 
Act,  1871. 


(c)  Hughe$    v.    Done    or    Doane 
IllSil)  1  Q.  B.  204,  10  L.  J.  Q.  B. 

h 

((i)  PkUpoU  T.  Jona  (1834)  2  A. 

hE.41. 


(e)  Scott  V.  OiUmore  (1810)  8 
Taunt.  226. 

if)  Cruickthankt  v.  Rote,  5  C.  A  P. 
19. 
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Oasea  of 
analogy  to 
imperfect 
obliga* 
tions. 
Effeet  of 
repeal  of 
usury  laws 
aa  to 
advances 
made 
before. 


property  for  purposes  lawful  at  common  law,  on  the  eround 
of  the  expelled  member  being  deprived  of  a  right  of  pro- 
perty (/;).  Practically  trade  union  subscriptions  are  thus 
placed  on  the  same  footing  as  subscriptions  to  any  chib 
which  is  not  proprietary  (h).  So  far  as  we  arc  aware  there 
is  nothing  in  principle  against  the  payment  of  subscriptions 
to  a  club  b'^ing  legally  enforced  :  but  it  would  in  niost 
cases  be  extromcly  difficult,  if  not  impossible,  to  asc(>rtiiin 
who  were  tho  proper  persons  to  sue  (i).  The  same  diffi- 
culty exists  in  the  case  of  any  numerous  unincorporated 
association.  But  this  belongs  to  another  division  of  o,jr 
subject  (/;)• 

The  present  place  seems  on  the  whole  the  most  appro- 
priate one  for  mentioning  a  singular  case  which  may  bo 
regarded  as  the  converse  of  those  we  have  been  dealing 
with.  A  valuable  consideration  is  given  in  the  couisc  of  a 
transaction  which  as  the  law  stands  at  the  time  is  wholly 
illegal  and  confers  no  right  of  action  on  either  party. 
Afterwards  the  law  which  made  the  transaction  illegal  is 
repealed.  Is  the  consideration  so  received  a  good  foinidii- 
tion  for  a  new  express  promise  on  the  part  of  the  receiver? 
The  question  '  .ne  before  the  Court  of  Exchecpier  in  1863, 
some  years  after  the  repeal  of  the  usury  laws.  The  piaintifF 
sued  on  bills  of  exchange  drawn  and  accepted  after  that 


(g)  Jiwh  V.  Connol  (1880)  14 
Ch.  D.  482,  49  L.  J.  Ch.  328  ;  cp. 
Wolfe  V.  Matthews  (1882)  21  Ch.  D. 
194,  51  L.  J.  Ch.  833. 

(h)  In  the  case  of  a  proprietary 
club  the  proprietor  can  sue ;  see 
Raggett  v.  Bishop  (1826)  2  C.  &  P. 
343;  Raggett  v.  Musgrave  (1827)  tTi. 
656. 

(t)  In  tome  uf  the  United  States, 
however,  the  still  more  diflici  *t 
attempt  has  been  made  to  enforce 
pntmises  to  subscribe  to  public 
objects  in  which  the  subocribers  had 
a  common  interest:  and  in  Massa> 
chusetta  and  New  York  not  without 
t)Ucc«;sB.  Hilliard  on  Contracts,  1. 
259;  Pardons  on  Conttacts,  1.  377  ; 
Whaiton  in  Cimtracts,  §  528.     But 


in  Cottage  Street  Church  v.  KenduU 
(1877)  121  Mass.  628,  the  opinion 
expres^ed  in  earlier  dicta,  that  "it 
is  a  sufficient  congideiaiion  that 
others  were  led  to  subscribe  h)  the 
very  subscription  of  the  defendant," 
was  overruled.  In  Honie  cases,  how- 
ever, where  expense  has  Actually 
been  incurred  on  the  faith  of  the 
subscriptions  promised,  it  may  be 
held  on  tha  facts  that  a  bubscriber 
is  liable  as  for  work  done,  mooey 
paid,  etc.  at  his  request  by  the  plain- 
tiff: see  Kedar  t^ath  BhaUackarji 
V.  Oorie  Mahomed  (1886)  I.  L.  R. 
14  Cal.  64  (subscription  for  building 
a  town  hall). 

{k)  See  pp.  204,  223,  «upra. 
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repeal,  but  in  renewal  of  other  bills  given  before  the  repeal 
in  respect  of  advances  made  on  terms  which  under  the  old 
law  were  usurious.     The  fonner  bills  were  unquestionably 
void :  but  it  was  held  by  the  majority  of  the  Court  that 
the  original  advance  was  a  good  consideration  for  the  new 
bills.     The  qv....,L;,(n  was  thus  stated  in  the  judgment  of 
the  majority  : — "  Whether  an  advance  of  money  under  such 
circumstances  as  to  create  no  legal  obligation  at  the  time 
to  repay  it  can   constitute  a  good  consideration   for   an 
express  promise  to  do  so."     And  the  answer  was  given 
thus: — "The  consideiatiou  which  woidd  have  been  suffi- 
cient to  support  the  pioniise  if  the  law  had  not  forbidden 
the  promise  to  be  made  originally  does  not  cease  to  be 
sufficient  when  the  legal  restriction  is  abrogated.  ...  A 
man  by  express  promise  may  render  himself  liable  to  pay 
back  money  which  he  has  received  as  a  loan,  though  some 
positive  rule  of  law  or  statute  intervened  at  the  time  to 
prevent  the  transaction  from  constituting  a  legal  debt "  (i). 
The  debt,  therefore,  which  was  originally  void  by  the  usury 
laws,  seems  to  have  been  put  in  the  same  position  by  their 
repeal  as  if  it  had  been  a  debt  once  enforceable  but  barred 
by  the  Statute  of  Limitation.       But  the  decision  seems 
wrong,  for  the  consideration  was  wholly  past  at  the  time  of 
the  promise.  The  consideration  for  accepting  a  renewed  bill 
of  exchange  is  not  the  value  received  which  was  the  con- 
sideration of  the  original  bill,  but  the  abandonment  of  the 
right  of  action  thereon. 

There  is  one  other  analogy  to  which  it  is  worth  while  to  Treatment 
advert,  although  it  was  never  of  much  practical  import-  able*obli- 

ance,  and  what  little  it  had  has  in  England  been  taken  g»**on»  »* 

.  ...         comnaon 

away  by  the  Judicature  Acts.     Purely  equitable  liabilities  Uw. 

have  to  a  certain  extent  been  treated   by  common  law 

courts  as  imperfect  obligations.     The  mere  existence  of  a 


(/)  Fliyht  V.  Reed  (1863)  1  H.  i 
C.  703,  715,  716  ;  32  L.  J.  Ex.  9.65, 
M.  Pr.)f.  Langdell  (Suiuniary,  § 
76)  lup'tortB  the  oaae  on  the  ground 


that  the  bills  sued  on  were  an  actual 
payment  of  the  usuriouB  loan.  Qtujd 
nimium  lubtiliter  dictum  vidttur. 


"Tfwf^^e^imf^iiame^^'^rmw^ 
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Summary 
of  resultii. 


liquidated  claim  on  a  trust  against  the  trustee  confers  no 
legal  remedy.  But  the  trustee  may  make  himself  legally 
liable  in  respect  of  such  a  claim  by  an  account  stated  (m), 
or  by  a  simple  admission  that  he  holds  as  trustee  a  certain 
sum  due  to  the  cestui  que  trust  {n).  A  court  of  law  has 
also  held  that  a  payment  made  by  a  debtor  without  appro- 
priation may  be  appropriated  by  the  creditor  to  an  equit- 
able debt  (o). 

It  may  be  useful  to  sum  up  in  a  more  general  form  the 
results  which  have  been  obtained  in  this  chapter. 

An  imperfect  obligation  is  an  existing  obligation  which 
is  not  directly  enforceable. 

This  state  of  things  results  from  exceptional  rules  of 
positive  law,  and  especially  from  laws  limiting  the  right  to 
enforce  contracts  by  special  conditions  pr^. ,  )dent  or  zah- 
sequent. 

When  an  agreement  of  imperfect  obligation  is  executory, 
a  right  of  possession  immediately  founded  on  the  obligation 
can  be  no  more  enforced  than  the  obligation  itself. 

Acts  done  in  fulfilment  of  an  imperfect  obligation  are 
valid,  and  may  be  the  foundation  of  new  rights  and 
liabilities,  by  way  of  consideration  for  a  new  contract  or 
otherwise. 

A  party  who  has  a  liquidated  and  unconditional  claim 
under  an  imperfect  obligation  may  obtain  satisfaction 
thereof  by  any  means  other  than  direct  process  of  law 
which  he  might  have  lawfully  employed  to  obtain  it  if  the 
obligation  had  not  been  imperfect. 

The  laws  which  give  rise  to  imperfect  obligations  by 
imposing  special  conditions  on  the  enforcement  of  rights 
are  generally  treated  as  part  of  the  law  of  procedure  of  the 
forum  where  they  prevail  (p),  and  as  part  of  the  lex  fon 


(m)  Topham  v.  Morecroft  (1858) 
8  E.  &;  B.  972,  988  ;  Hmoard  v. 
Brvunikm  (1853)  23  L.  J.  Q.  B.  23. 

(n)  Roper  v.  Holland  (1886)  3  A. 
A)  B.  99. 


(o)  Bomnquet  v.  Wray  (1816)  ti 
Tauut.  597. 

(p)  Contra  Savigny,  Syst.  8.  270, 
278. 
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they  are  applicable  to  contracts  sued  upon  in  that  forum 
without  regard  to  the  law  governing  the  substance  of  the 
contract  (q) ;  but  on  the  other  hand  they  are  not  regarded 
in  any  other  forum. 


(q)  This  (it  ia  conceived)  does  not 
tpply  to  revenue  laws,  and  enact- 
mants  which  are  merely  ancillary 


to  revenue  laws,  such  aa  the  30 
Viot.  c.  23,  8.  7,  as  to  marine  in- 
surances. 


U  U 
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APPENDIX. 


Savigny's 
definitions 
of  Vertrag 
and  Miga- 
toriacher 
Vertrag. 


Note  A. 

Terminology  and  Fundamental  Conceptions  of  Contract. 

In  the  first  two  editions  I  made  use  of  Savigny's  definition  of 
Vertrag  (which  can  only  he  translated  by  Agreement,  but  in  a  wider 
sense  than  is  known  to  any  English  writer).  It  now  seems  to  nie  out 
of  place  in  a  special  treatise  on  Contract.  In  the  third  volume  of 
his  System  Savigny  deals  in  the  most  general  way  with  the  events 
capable  of  producing  changes  in  rights  and  duties  in  the  field  of 
private  law.  Such  eventL  lie  calls  juriKtiscJie  Tlmtsachtn  ;  an  expres- 
sioft  to  which  our  own  accustomed  "act.s  in  the  law"  seems  well  fitted 
to  correspond.  (Acts  in  the  law  must  be  carefully  distinf^uished 
from  acts  of  the  law,  which  are  really  neither  acts  nor  events,  1)ut 
legal  consequences  of  events.  But  the  terms  are  not  common  enough 
for  any  serious  risk  of  confusion  to  arise).  To  speak,  as  some  writers 
do,  of  "juridical  facts,"  is  to  use  language  which  is  so  far  from  being 
English  that  it  becomes  intelligible  only  by  a  mental  re-tiiuislatinii 
into  German.  Greater  nicety  might  be  obtained,  if  desired,  bv 
coining  the  term  "  event  in  the  law  "  for  jnristiscJis  Thatsachc.  in  iti 
widest  sense,  and  reserving  "  act  in  the  law  "  for  the  species  which 
Savigny  proceeds  to  mark  off  from  the  genus,  namely,  freic.  Handlnng, 
or  better,  perhaps,  for  the  further  specified  kind  of  voluntary  acts 
which  manifest  an  intention  to  bring  about  particular  legal  con- 
sequences. Such  an  act  is  called  by  Savigny  Willemerlddmnq. 
Specifying  yet  more,  we  distinguish  the  acts  in  which  the  will  of  only 
one  party  is  expressed  from  those  in  which  the  wills  of  two  or  more 
concur.  This  last  species  gives  the  conception  of  Vertrag.  Savigny 
defines  it  as  the  concurrence  of  two  or  more  persons  in  the  expression  \ 
of  a  common  intention,  whereby  mutual  rights  and  duties  ot  those  j 
persons  are  determined.  "Vertrag  ist  din  Vereinigung  Mehrerer  ziij 
einer  (Ibereinstimmenden  Willenserklarung,  wodurch  ihre  lit  htsver- 1 
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hSltniase  beBtimmt  werden.''  (Syst.  3.  309).  This  covers  a  much 
wider  field  than  that  of  contract  in  any  proper  sense.  Every  trans- 
action answering  this  description  includes  an  agreement,  but  many 
transactions  answer  to  it  which  include  far  more  :  conveyances  of 
property,  for  example,  including  dispositions  inter  vivos  by  way  of 
trust  and  even  gifts,  and  marriage.  A  still  further  specification  is 
needful  to  arrive  at  the  notion  of  Contract.  A  contract,  in  Savigny's 
way  of  approaching  it,  is  an  agreement  which  produces  or  is  meant 
to  produce  an  obligation  (ohligatoriseher  Vertrag).  It  is  thus  defined 
in  his  Obligationenrecht  §  62  (vol.  ii.  p.  8) :  "  Vereinigung  Mehrerer 
zu  einer  iibereinstimmenden  Willenserklarung,  wodurch  unter  ihnen 
eine  Obligation  entstehen  soil."  Now  the  use  of  the  more  general 
notion  of  Vertrag,  as  Savigny  himself  explains,  is  not  to  clear  up 
anything  in  the  learning  of  contracts.  It  is  to  bring  out  the  truth 
that  other  trauHactions  which  are  not  contracts,  or  which  are  more 
than  contracts,  have  in  common  with  them  the  character  of  consent 
being  an  essential  ingredient.  Moreover  we  should  have  to  consider, 
before  adopting  this  terminology,  the  wider  question  whether  the 
retention  of  Obligations  as  a  leading  division  in  a  modern  system  of 
law  be  necessary  or  desirable. 

The  distinction  between  the  ideas  denoted  by  dominium  and. 
oUigatio  is  certainly  as  fundamental  in  England  as  anywhere  else  ; 
and  the  habit  of  using  '•  obligation  "  as  a  synonym  of  "duty,"  though 
respectable  authority  may  be  found  for  it,  is  in  my  opinion  to  be 
deprecated.  But  to  apply  the  Roman  terminology  to  the  Common 
Law  would  be  as  violent  a  proceeding,  in  any  case,  as  to  ignore 
it  in  Roman  Law. 

For  these  reasons  Savigny's  definition,  admirable  as  it  is  for  its  own 
purposes  and  in  its  own  context,  and  instructive  as  his  work  is 
almost  everywhere  as  an  example  of  scientific  method,  is  now 
reserved  for  this  note.  The  reasons  for  which  I  am  no  longer 
content  to  adopt  the  Indian  Contract  Act  to  the  same  extent  as  in 
the  two  first  editions  have  been  sutHciently  explained  in  the  text. 


NoTR  B.  (p.  36). 

Authorities  on  Contract  by  Correspondence. 

The  first  case  of  any  importance  is  Adams  v.  Lindsell,  1  B.  &  Aid.  Adams  v 
681  (1818),  Finch  Sel.  Ca.  109.    Defendants  wrote  to  plaintiffs,  "  We  LindBell. 
now  offer  you  800  tods  of  wether  fleeces,  &c."  (specifying  price  and  mode 
of  delivery  and  payment),  "  receiving  your  answer  in  course  of  post." 
Here,  therefore,  the  mode  and  time  for  acceptance  were  prescribed. 

U  U  2 
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This  letter  was  misdirectt  1 ,  and  so  arrived  late.  On  receiving  it,  the 
plaintifTd  wrote  and  sent  by  post  a  letter  accepting  the  proposal,  but 
the  defendants,  not  receiving  an  answer  when  they  should  have 
received  it  if  their  proposal  had  not  been  delayed,  had  in  the  niean- 
tinae  (between  the  despatch  and  the  arrival  of  the  reply)  sold  the 
wool  to  another  buyer.  The  jury  were  directed  at  the  trial  that  as 
the  delay  was  occasioned  by  the  neglect  of  the  defendants,  they 
must  take  it  that  the  answer  did  come  back  by  course  of  post.  On 
the  argument  of  a  rule  for  a  new  trial,  it  was  contended  that  there 
was  no  contract  till  the  answer  was  received.  To  this  the  Court 
replied : — 

"  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer  when  accepted 
by  the  plaintiffs  till  the  answer  was  received,  then  the  plaintiffs 
ought  not  to  be  bound  till  after  they  had  received  the  notification 
that  the  defendants  had  received  their  answer  and  assented  to  it ;  and 
80  it  might  go  on  ad  infinitum.  The  defendants  must  be  considered 
in  law  as  making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiffs,  and  then  the 
contract  is  completed  by  the  acceptance  of  it  by  the  latter.  Then  as 
to  the  delay  in  notifying  the  acceptance,  that  arises  entirely  from 
the  mistake  of  the  defendants,  and  it  therefore  must  be  taken  as 
against  them  that  the  plaintiff's  answer  was  received  in  course  of 
post." 

As  far  as  the  case  goes,  it  seems  to  amount  to  this  :  An  acceptance 
by  letter  is  complete  as  against  the  proposer  from  the  date  of  pos^'ng 
the  acceptance  if  it  arrives  withm  the  prescribed  time,  if  any,  or 
otherwise  within  a  reasonable  time ;  but  if  the  comnmnication  of 
the  proposal  is  delayed  by  the  fault  of  the  proposer,  and  the  com- 
munication of  the  acceptance  is  consequently  delayed,  such  delay  is 
not  to  be  reckoned  against  the  acceptor. 

In  the  Scotch  case  of  Dunmore  v.  A  lexander,  9  Shaw  &  Dunlop, 
109,  and  Finch  Sel.  Ca.  129  (1830)  the  defendant  wrote  to  a  friend 
desiring  her  to  engage  a  servant  on  terms  which,  that  friend  had 
already  informed  the  writer,  would  be  agreeable  to  the  servant.  A 
letter  revoking  this  was  written  the  next  day  ;  ultimately  they  were 
both  posted  and  delivered  to  the  servant  at  the  same  time.  It  was 
held  that  no  contract  was  concluded,  but  it  is  not  clear  whether  the 
majority  of  the  Court  meant  to  decide  that  an  acceptance  sent 
through  the  post  is  neutralized  by  a  revocation  arriving  at  the  same 
time  though  posted  later,  or  that  the  first  letter  was  only  a  proposal. 
Neither  is  it  clear  how  far  and  for  what  purposes  they  regarded  the 
intermediate  person  as  an  agent  for  either  or  both  of  the  parties.  No  I 
distinction  was  taken  between  postal  and  other  communications. 
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The  French  Court  of  Cassation  had  held  in  1813  that  when  an  ac- 
ceptance and  the  revocation  of  it  arrive  together  there  U  no 
contract.  Merlin,  Repertoire,  Vente,  §  1,  Art.  3,  No.  11  bis,  Langdell 
Sel.  Ca.  Cont.  155. 

In  Potter  v.  Sanders  (1846)  6  Ha.  1,  the  posting  of  a  letter  of  Potter  r. 
acceptance  is  said  to  be  an  act  which  "  unless  interrupted  in  its  Sandem. 
progress "  concludes  the  contract  as  from  the  date  of  the  posting. 
This  seems  to  imply  that  a  letter  not  received  at  all  would  not  bind 
the  proposer. 

Then  comes  Dunlop  v.  Higgins  (1848)  1  H.  L.  C.  381,  Finch  Sel.  Danlop  v. 
Ca.  116,  a  Scotch  appeal  decided  by  Lord  Cottenham.  Here  the  ^'SfSf'""- 
proposal  did  not  prescribe  any  time,  but  the  nature  of  it  (an  offer  to 
sell  iron)  implied  that  the  answer  must  be  speedy.  The  acceptance 
was  posted,  not  by  the  earliest  possible  post,  but  in  business  hours  on 
the  fame  day  when  the  proposal  was  received.  The  post  was  then 
delayed  by  the  state  of  the  roads,  so  that  the  acceptance  was  received 
at  2  p.m.  instead  of  8  a.m.,  the  hour  at  v/hich  that  post  should  have 
arrived.  The  decision  was  that  the  contract  was  binding  on  the 
proposer  ;  and  it  might  well  have  been  put  on  the  ground  tha^,  the 
acceptance  in  fact  reached  hira  within  a  reasonable  time.  Lord 
Cottenham,  however,  certainly  seems  to  have  thought  the  contract 
was  absolutely  concluded  by  the  posting  of  the  acceptance  (within 
the  prescribed  or  a  reasonable  time),  and  that  it  mattered  not  what 
became  of  the  letter  afterwards.  It  appears  to  have  been  so  under- 
stood in  Duncan  v.  Topham  (1849)  8  C.  B.  225,  18  L.  J.  C.  P.  310, 
where,  however,  the  decision  was  on  other  grounds. 

The  later  cases  arose  out  of  applications  for  shares  in  companies  Hebb's  ca. 
being  made  and  answered  by  letter.    Hebb's  case  (1867)  4  Eq.  9,  "^^  Reid- 
decides  only  that  an  allotment  of  shares  not  duly  despatched  will  not  " 
make  a  man  a  shareholder  ;   for  the  letter  of  allotment  was  sent  to  / 
the  company's  local  agent,  who  did  not  deliver  it  to  the  applicant  till  / 
after  he  had  withdrawn  his  application.      But  the  same  judge  (Lord  J 
Romilly)  held  in  Reidpath's  case  (1870)  11  Eq.  86,  40  L.  J.  Ch.  39, 
that  the  applicant  was  not  bound  if  he  never  leceived  the  letter. 

In  British  and  American   Telegraph  Company  v.  Cotson  (1871)  British  and 
L  R.  6  Ex.  108, 40  L.  J.  Ex.  97,  it  was  found  as  a  fact  that  the  letter  ^"®"''*? 
of  allotment  was  never  received.  The  Court  (Kelly  C.  B.,  Pigott  B.,  Co.^ 
and  Bramwell  B.)  held  that  the  defendant  was  not  bound,  and  Colson. 
en'leavoured  to  restrict  the  effect  of  Punlop  v.  Higgins. 

In  Townsend^s  case  (1871)  13  Eq.  148,  41  L.  J.  Ch.  198,  the  letter  Town- 
of  allotment  miscarried,  and  was  delayed  some  days  by  the  applicant's 
own  fault  in  giving  a  defective  address.    By  a  simple  application  of 
Adams  v.  Lindsell  (expressly  so  treated  in  the  judgment,  p.  154)  it 
was  held  that  the  applicant  was  bound,  and  that  a  withdrawal  of  his 
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' ,  p.  161)  before  he  actually 


application,  posted  (and  it  seems  deli' 
received  the  letter  of  allotment,  was 
Harris*  oa.  In  Harris^  case,  7  Ch.  687,  the  letter  of  allotment  was  duly 
received,  but  in  the  meantime  the  applicant  had  written  a  letter 
withdrawing  his  application  on  the  ground  of  the  delay  (ten  dayn) 
in  answering  it.  These  letters  crosned.  The  Lords  Justices  (James 
and  Mellish)  held  that  the  applicant  was  bound,  on  the  authority  of 
Jhmlop  V.  Hiygins,  with  which  they  thought  it  difficult  to  reconcile 
British  and  Amer.  Telegraph  Co.  v.  Colson  (a).  On  this,  however,  bo 
positive  opinion  was  given,  "  because  although  the  contract  in  com- 
plete at  the  time  when  the  letter  accepting  the  offer  is  pi  ^ted,  yet  it 
may  be  subject  to  a  condition  subsequent  that  if  the  letter  does  not 
arrive  in  due  course  of  post,  then  the  parties  may  act  on  the 
assumption  that  the  offer  has  not  been  accepted  "  (per  Mellish  L.J. 
at  p.  697). 
Wall's  oa.  In  WaWs  case  (1872)  16  Eq.  18,  42  L.  J.  Ch.  372,  Malins  V.-C. 
held  that  as  a  fact  the  letter  had  been  received,  inclining,  however, 
to  think  Harris^  case  au  authority  for  the  more  stringent  construc- 
tion of  Dunlop  v.  IJiggins — viz.,  that  the  contract  is  absolute  and 
unconditional  by  the_  mere  posting.  This  construction  was  held  by 
the  Court  of  Appeal  in  Household  Fire  Insurance  Co.  v.  Grant  (1879) 
4  Ex.  D.  216,  48  L.  J.  Ex.  677,  p.  36,  above,  to  be  the  correct  one. 
American  The  American  case  of  Tayloe  v.  Merchants'  Fire  Insurance  Co.,  9 
USth^"^^  How.  S.  C.  390  (1850)  is  of  less  importance  to  English  readers  than 
rities.  it  was  a  few  years  ago,  the  ground  being  now  fully  covered  by  our 

own  decisions.  But  i'  ^ay  still  be  useful  to  give  some  account  of  it. 
The  insurance  comp  "vgent  wrote  to  the  plaintiff  offering  to  insure 
his  house  on  certain  bv^^^us.  The  plaintiff  wrote  and  posted  a  letter 
accepting  these  terms,  which  was  duly  received.  The  day  after  it 
'  was  posted,  but  before  it  was  delivered,  the  house  was  burnt.  The 
objection  was  made,  among  others,  that  there  was  no  complete  con- 
tract before  the  receipt  of  the  letter,  an  assent  of  the  company  after 
the  acceptance  of  the  proposed  terms  being  essential  But  the  Court 
held  that  such  a  doctrine  would  be  contrary  to  mercantile  usage  and 
understanding,  and  defeat  the  real  intent  of  the  parties.  This 
decides  that  a  contract  is  complete  as  against  the  proposer  by  posting 
a  letter  which  is  duly  delivered.  It  may  be  useful  to  cite  part  of  the 
judgment : — 

<*  The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the 
assumption  that  the  contract  cannot  be  consummated  without  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been 


(a)  It  seems  not  to  have  been 
disputed  that  the  letter  of  allotment 


was  in  fact  sent  within  a  reasoiuble 
timOi 
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accepted.  This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that  in  all  caaea  of  contracts  entered  into  between  parties 
at  a  distance  by  correspondence  it  is  impossible  that  both  should  have 
a  knowledge  of  it  the  moment  it  becomes  complete.  This  can  only 
exist  where  both  parties  are  present.  .  .  It  is  obviously  impossible 
ever  to  perfect  a  contract  by  correspondence,  if  a  knowledge  of  both 
parties  at  the  moment  they  become  bound  is  an  essential  element  in 
making  out  the  obligation.  .  .  It  seems  to  us  more  consistent 
with  the  acts  and  declarations  of  the  parties  to  consider  it  complete 
on  the  transmission  of  the  acceptance  of  the  offer  in  the  way  they 
themselves  contemplated,  instead  of  postponing  its  completion  till 
notice  of  such  acceptance  has  been  received  and  assented  to  by  the 
company. 

"  For  why  make  the  offer,  unless  intended  that  an  assent  to  its 
terms  should  bind  them  ?  And  why  require  any  further  assent  on 
their  part  after  an  unconditional  acceptance  by  the  party  to  whom 
it  is  addressed  1 "  (Pp.  400,  401.)  See  also  7  American  Law  Review, 
433,  "  Contract  by  Letter,"  where  American  and  French  opinions 
are  collected  ;  and  for  modern  German  theories  on  the  subject, 
Vangerow,  Pand,  §  603,  Windscheid,  Pand.  §  .306.  The  German 
writers  are  driven  to  strange  shifts  to  find  semblances  of  authority 
in  the  Quellen  on  these  modern  controversies. 

Mr.  Langdell  (Summary,  §§  6,  14,  16)  holds  that  in  unilateral  con- 
tracts (where  a  promise  is  offered  in  consideration  of  an  act)  the 
performance  ^-eed  not  be  notified,  but  that  in  a  bilateral  contract 
(ie.  by  mutual  promises)  the  acceptoi-'s  promise  must  be  actually 
communicated.  I  cannot  find  support  for  this  ingenious  distinction 
in  the  ratio  decidendi  of  any  of  the  English  authorities. 

There  seems  to  be  a  fair  consensus  of  authority,  such  as  there  is, 
for  holding  that  the  place  to  which  a  contract  made  by  correspon- 
dence should  be  referred  is  that  whence  the  acceptance  is  despatched. 
Savigny,  Syst.  8,  253,  257  ;  Newcomb  v.  De  Rods  (1859)  2  E.  &  E. 
270,  29  L.  J.  Q.  B.  4.  Conversely,  where  an  offer  to  buy  goods  is 
made  by  a  letter  posted  in  the  City  of  London,  and  accepted  by 
sending  the  goods  to  the  writer's  place  of  business  in  the  city,  the 
whole  cause  of  action  arises  in  the  city.  Taylor  v.  Jones  (1875)  1  C. 
P.  D.  87,  45  L.  J.  C.  P.  110.  So  in  criiainal  law  a  false  pretence 
contained  in  a  letter  sent  by  post  is  made  at  the  place  where  the 
letter  is  posted.  Beg.  v.  Holmes  (1883)  12  Q.  B.  D.  23,  53  L.  J.  M. 
C.37. 

The  German  Commercial  Code  has  the  following  provisions  on 
this  subject : — 
318.  When  a  commercial  contract  is  proposed  between  parties 


Place  of 
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dence. 


German 
Commer- 
cial Code. 


«l 


664 


APPENDIX. 


present  at  the  same  time,  the  acceptance  must  be  immediate  ;  other- 
wise the  proposer  is  no  longer  bound  to  his  proposal.f 

319.  When  a  proposal  is  en  foot  between  parties  at  a  distance,  the 
proposer  remains  bound  until  the  time  at  which  he  may  fairly 
expect  an  answer  to  reach  him  if  despatched  in  ordinary  course  and 
in  due  timcf  In  estimating  this  time  he  may  assume  that  his 
proposal  was  duly  received  [surely  not  if,  as  in  Adams  v.  Lindsell  (a), 
it  was  delayed  by  his  own  negligence  ?] 

In  the  event  of  an  acceptance  despatched  in  due  time  not  arriving 
till  after  such  time  as  aforesaid,  no  contract  is  concluded  if  the 
proposer  has  given  notice  o-  revocation  in  the  meantime,  or  gives 
it  forthwith  (ohne  Verzug)  on  receiving  the  acceptance. 

[The  clauses  marked  f  seem  only  to  say  in  a  rather  elaborate  way 
that  a  proposal  is  revoked  by  the  lapse  of  a  reasonable  time  without 
acceptance  ;  s.  319,  however,  tacitly  involves  the  important  proposi- 
tion— now  negatived,  as  we  saw  in  the  text,  by  English  law— that 
an  answer  which  never  arrives,  whether  sent  by  post  or  otherwise, 
cannot  conclude  a  contract] 

320.  When  the  revocation  of  a  proposal  reaches  the  other  party 
before  or  at  the  same  time  with  the  proposal  itself,  the  proposal 
is  deemed  null  and  void  (ist  fUr  nicht  geschehen  za  erachten). 

In  like  maimer  the  acceptance  is  deemed  null  and  void  if  the 
revocation  has  been  communicated  to  the  proposer  before  the 
acceptance  or  at  i;he  same  time  with  it. 

321.  Where  an  agreement  has  been  concluded  between  parties  at 
a  distance,  the  conclusion  of  the  agreement  is  to  be  dated  from  the 
time  at  which  the  communication  of  the  acceptance  was  delivered 
for  despatch  [out  of  the  acceptor's  control?]  (in  welchem  die  Er- 
klarung  der  Annahme  Behufs  der  Absendung  abgegeben  ist). 

322.  An  acceptance  subject  to  conditions  or  reservations  is  equi- 
valent to  a  refusal  coupled  with  a  new  proposal. 

The  subject  is  dealt  with  by  the  Swiss  Federal  Code  of  Obligations 
(in  force  since  Jar  .ary  1,  1883),  on  the  same  lines,  but  rather  more 
fully,  in  Articles  1 — 8.     We  subjoin  the  French  text. 

I.    Des  Obligations  Resultant  d'un  Contrat. 
De  la  conclusion  des  contrats. 

Article  premier.  II  n'y  a  contrat  que  si  les  parties  ont  manifesto 
d'une  manifere  concordante  leur  volont6  r^ciproque.  Cette  inanifes- 
tation  pent  dtre  expresse  ou  tacite. 

2.  Si  les  parties  tie  sont  mises  d'accord  sur  tons  les  points  ebsen- 


(a)  1  B.  8(,  Aid.  681. 
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tiels,  ellea  sont  prdsum^es  avoir  entendu  s'obliger  definitivement, 
encore  qii'elles  aient  rd8erv6  certains  points  secondaires. 

A  defaut  d'accord  sur  ces  points  secondaires,  le  juge  les  rfegle  en 
tenant  compte  de  la  nature  de  I'afFaire. 

II  n'est  pao  prdjug6  par  les  presentea  dispositions  aux  rfegles  con- 
cernant  la  forme  des  contrats. 

3.  Toute  personne  qui  propose  k  uue  autre  la  conclusion  d'un 
contrat  en  lui  fixant  un  d^lai  pour  accepter,  est  li6e  par  son  off  re 
jusqu'a  I'expiration  du  d61ai.  EUe  est  d6gag6e,  si  I'acceptation  ne 
lui  est  pas  parvenue  avant  le  terme  fixe. 

4.  Lorsque  I'oflFre  a  6t6  faite  k  une  personne  pr^sente  sans  fixation 
d'uu  d^lai  pour  I'acceptation,  I'auteur  de  I'offre  est  d6gag6  si  I'ac- 
ceptation n'a  pas  lieu  sur-le-champ. 

5.  Lorsque  I'offre  a  6t6  faite  sans  fixation  de  d^lai  k  une  per- 
sonne non  pr6sente,  I'auteur  de  I'offre  reste  li6  jusqu'au  moment 
oil  il  pent  s'attendre  a  I'arrivtJe  d'une  r6ponse  qui  serait  expedite  k 
temps  et  r6guli^rement.  II  a  le  droit  d'admettre,  pouv  le  calcul  a 
6tablir,  que  le  destinataire  a  regu  Toffre  en  temps  voulu. 

Si  I'acceptation  exp6diee  k  temps  parvient  tardivement  k  I'auteur 
de  I'offre  et  que  celui-ci  entende  ne  plus  6tre  116,  il  doit,  sous  peine 
de  dommages  et  int6r6ts,  en  informer  imm6diatement  I'acceptant. 

Lorsque,^  raison  de  la  nature  spficialede  I'aflPaire  proposes,  I'auteur 
de  I'offre  devait  ne  pas  s'attendre  k  une  acceptation  expresse,  le 
contrat  est  r6put6  conclu  si  I'offre  n'a  pas  6te  refus6e  dans  un  delai 
convenable. 

6.  L'auteur  de  I'offre  n'est  pas  li6  lorsqu'il  a  fait  k  cet  egard  des 
r63erves  formelles  (par  exemple,  par  I'adjonction  des  mots:  "sans 
engagement "),  ou  si  son  intention  de  ne  pas  s'engager  rfisulte 
necessairement  soit  des  circonstances,  soit  de  la  nature  sp^ciale  de 
I'affaire  propos^e. 

7.  L'offre  est  considerfie  comme  non  avenue,  si  le  retrait  en  par- 
vient a  I'autre  partie  avant  I'offre  ou  en  mSme  temps. 

De  mdme,  I'acceptation  est  consid^rSe  comme  non  avenue,  si  le 
retrait  en  parvient  k  I'auteur  de  I'offre  avant  I'acceptation  ou  en 
mtoie  temps. 

8.  Lorsqu'un  contrat  est  intervenu  entre  absents,  il  diploic  ses 
effets  k  dater  du  moment  oh  I'acceptation  a  6t6  exp6di6e. 

Lursqu'uno  acceptation  expreese  n'est  pas  n6ces8aire,  les  effeta 
du  contrat  commencent  k  dater  de  la  reception  de  I'offre  non 
refupfie. 


The  Italian  Commercial  Code  in  force  since  Jan.  1,  1883,  takes  a  ItkUan 
•omewhat  different  line,  to  the  following  effect  (Art.  36): —  CJom- 

A  contract  made  by  correspondence  is  complete  only  if  the  accept-  SSde 
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ance  is  received  by  the  proposer  within  the  time  prescribed  by  him 
(if  any),  or  otherwise  a  reasonable  time.  But  the  proposer  may 
ratify  an  overdue  acceptance  by  forthwith  giving  notice  to  the 
proposer. 

Where  the  proposal  is  such  that  acceptance  involves  immediate 
action,  and  a  previous  acceptance  in  terms  is  not  required  by  the 
terms  of  the  proposal  or  by  the  usage  of  business,  the  contract  is 
concluded  by  the  acceptor  acting  on  the  proposal. 

Both  proposal  and  acceptance  are  revocable  before  the  conclusion 
of  the  contract.  But  if  the  acceptor  has  begun  to  act  on  the  pro- 
posal before  receiving  notice  of  its  revocation,  the  proposer  is  liable 
to  him  for  resulting  damage. 

Those  rules  apply  only  to  bilateral  contracts.  Unilateral  promises 
become  binding  as  soon  as  they  come  to  the  knowledge  of  the 
promisee. 


Separate 
estate : 
Power  of 
alienation. 


Note  C.  (p.  84). 

History  of  the  Equitable  Doctrine  of  Separate  Estate. 

When  the  practice  of  settling  property  to  the  separate  use  of 
married  women  first  became  common,  it  seems  probable  that  neither 
the  persons  interested  nor  the  conveyancers  had  any  purpose  in  their 
minds  beyond  excluding  the  husband's  marital  right  so  as  to  secure 
an  independent  income  to  the  wife.  The  various  forms  of  circum- 
locution employed  in  all  but  very  modern  settlements  to  express 
what  is  now  sufficiently  expressed  by  the  words  "  for  her  separate 
use,"  will  at  once  suggest  themselves  as  confirming  this.  In  course 
of  time,  however,  it  was  found  that  by  recognizing  this  separate  use 
the  Court  of  Chancery  had  in  effect  created  a  new  kind  of  equitable 
ownership,  to  which  it  was  impossible  to  hold  that  the  ordinary 
incidents  of  ownership  did  not  attach.  Powers  of  disposition  were 
accordingly  admitted,  including  alienation  by  way  of  mortgage  or 
specific  charge  as  well  as  absolutely ;  and  we  find  it  laid  down  in 
general  terms  about  a  century  ago  that  a  feme  covert  acting  with 
respect  to  her  separate  property  is  competent  to  act  as  a  feme  sole  (a). 
Nevertheless  the  uquitable  ownership  of  real  estate  by  means  of  the 


I  fe 


(a)  Hulme  v.  Tenant  (1778)  1  Wb. 
ft  T.  L.  C.  In  Peacock  v.  Monk 
(1760-1)  2  Ves.  Sr.  190,  there 
referred  to  by  Lord  Thurlow,  no 
■uob  general  nile  iu  expresaed.     Aa 


to  the  recognition  of  separate  pro- 
perty by  Courts  of  Common  Law, 
Bee  Duncan  v.  Caahin  (1875)  L  R. 
10  C.  P.  664,  44  L.  J.  C.  P.  396. 
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separate  use,  carrying  as  incidents  the  same  full  right  of  disposition 

by  deed  or  will  that  a  feme  sole  would  have,  was  fully  recognized 

only  by  much  later  decisions  (a).  From  a  mortgage  or  specific  charge 

on  separate  property  to  a  formal  contract  under  seal,  such  as  if  made 

by  a  person  sui  iuris  would  even  then  have  bound  real  estate  in  the 

hands  of  his  heir,   we  may  suppose  the  transition  did  not  seem 

violent ;  and  instruments  expressing  such  a  contract  to  be  entered 

into  by  a  married   woman  came  to  be  regarded  as  in  some  way 

binding  on  any  separate  property  she  might  have.     In  what  way  Power  to 

they  were  binding  was  not  settled   for  a  good  while,  for  reasons    *"    .*f 

best  stated  in  the  words  of  V.-C.  Kindersley's  judgment  in  Vaughan  estate  by 

V.  VandersPgen  (b).  formal  in- 


"The  Courts  at  first  ventured  so  far  as  to  hold  that  if"  a  married  higtorical ' 
woman  '*  made  a  contract   for   payment    of   money  by  a  written  view  given 
instrument  with  a  certain  degree  of  formality  and  solemnity,  as  by  ^.  ^•'^'' 
a  bond  under  her  hand  and  seal,  in  that  case  the  property  settled  to  j™ 
her  separate  ute  should  be  made  liable  to  the  payment  of  it  ;  and 
this  principle  (if  principle  it  could  be  called)  was  subsequently  ex- 
tended to  instruments  of  a  less  formal  character,  as  a  bill  of  exchange 
or  promissory  note,  and  ultimately  to  any  written  instrument.     But 
still  the  Courts  refused  to  extend  it  to  a  verbal  agreement  or  other 
assumpsit,  and  even  as  to  those  more  formal  engagements  which  they 
did  hold  to  be  payable  out  of  the  separate  estate,  they  struggled 
against  the  notion  of  their  beiug  regarded  as  debts,  and  for  that 
purpose  they  invented  reasons  to  justify  the  application  of  the  separate 
estate  to  their  payment  without  recognizing  them  as  debts  or  letting 
in  verbal  contracts.     One  suggestion  was  that  the  act  of  disposing  of 
or  charging  separate  estate  by  a  married  woman  was  in  reality  the 
execution  of  a  power  of  appointment  (c),  and  that  a  formal  and 
solemn  instrument  in  writing  would  operate  as  an  execution  of  a 

power,  which  a  mere  assumpsit  would  not  do Another 

reason  suggest  id  was  that  as  a  married  woman  has  the  right  and 
capacity  specifically  to  charge  her  separate  estate,  the  execution  by 
her  of  a  formal  written  instrument  must  be  held  to  indicate  an 
intention  to  create  such  special  charge,  because  otherwise  it  could 
not  have  any  operation." 

Both  these  suggestions  are  on  the  later  authorities  untenable,  as  Earlier 
indeed  V.-C.  Kindersley  then  (1853)  judged  them  to  be  (rf) ;  the  doctrines 


(a)  Taylor  v.  Meads  (1866)  4  D. 
J.  3.  597,  34  L.  J.  Ch.  203  ;  Pride 
^.Buhb  (1871)  7  Oh.  64,  41  L.  J. 
Oh.  105. 

(6)  (1853)  2  Drew.  165,  1«0. 

(c)  ky.  Duke  of  Bolton  v.  WiUiatat 


(1793)  2  Ves.  at  p.  149. 

(rf)  Cp.  Murray  v.  Barlee  (1834) 
3  M.  &  K.  2C9,  where  the  argu- 
menta  8how  the  history  of  the 
doctrine,  Owena  v.  Dickenson  (1840) 
1  Or.  &,  Ph.  48, 53,  where  the  nodona 
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Judgment 
of  Turner 
L.J.  in 
Johnson  v. 
Gallagher. 
"  General 
engage- 
ments " 
may  bind 
separate 
estate 
without 
special 
form,  but 
with 

proved  or 
presumed 
intention : 
rules  as  to 
this. 


theory  of  specific  charge  waa  revived  in  the  later  case  of  Shattock  v. 
Shattock  (a),  but  this  must  be  considered  as  overruled  (h).  One  or 
two  other  suggestions — such  as  that  a  married  woman  should  have 
only  such  power  of  dealing  with  her  separate  estate  as  might  be 
expressly  given  her  by  the  instrument  creating  the  separate  use- 
were  thrown  out  about  the  beginning  of  this  century  (c),  during  a 
period  of  reaction  in  w^hich  the  doctrine  was  thought  to  have  gone 
too  far,  but  they  did  not  find  acceptance ;  and  the  dangers  which 
gave  rise  to  these  suggestions  were  and  still  are  provided  against 
in  another  way  by  the  device  of  the  restraint  on  anticipation  as 
curious  an  example  as  any  that  English  law  presents  of  an  anomaly 
grafted  on  an  anomaly  {d). 

The  modern  locus  classicus  on  the  subject  is  the  jiidgnient  of 
Turner  L.J.  in  Johnson  v.  Gallagher  i^-)^  which  iir.d  the  full 
approval  of  the  Judicial  Committee  in  London  Chariered  Bank  of 
A'listralia  v.  Lempridre  (/).  It  had  already  been  distinctly  followed 
in  the  Court  of  Appeal  in  Chancery  as  having  placed  the  doctrine 
upon  a  sound  foundation  (g).  The  general  result  was  to  this 
effect : 

"Not  only  the  bonds,  bills,  and  promissory  notes  of  married  women,  I 
but  al?o  their  general  engagements,  may  affect  their  separate  estates'' 
(3  D.  F.  J.  514)  :  and  property  settled  to  a  married  woman's  separate 
use  for  her  life,  with  power  to  dispose  of  it  by  deed  or  will,  is  for 
this  purpose  her  separate  estate  (h). 

These  "  general  engagements "  are  subject  to  the  forms  imposed 
by  the  Statute  of  Frauds  or  otherwise  on  the  contracts  made  in 
pari  materia  by  persons  competent  to  contract  generally,  but  not  I 
to  any  other  form  :    there   is   no  general  rule  that  they  must  be 
in  writing. 

A  "  general  engagement "  is  not  binding  on  the  separate  estate  j 

unless  it  appear  "  that  the  engagemert  was  made  with  reference  to  | 

and  upon  the  faith  or  credit  of  that  estate  "  (3  D.  F.  J.  515). 

/    "Whether  it  was  so  made  is  a  question  of  fact  to  be  determined  j 

'on   all  the   circumstances  of  the  case:   it  is  enough  "to  show! 


of  power  and  charge  are  both  dis- 
missed as  inapplicable  by  Lord 
Cottenham. 

(a)  (1866)  2  Eq.  182,  193,  (iS  L. 
J.  Ch.  509. 

(6)  Robinson  v.  Pickering  (1881) 
16  Oh.  Div.  660,  50  L.  J.  Ch.  527. 

(c)  See  Jonet  v.  Harris  (1804) 
9  Vee.  486,  497;  Parkes  v.  White 
(1804-6)  11  Ves.  209,  220  sqq.; 
and  collection  of  cases  5  Yes.  17, 
note, 


(d)  See  Lord  Cottenham's  jaig. 
ment  in  Tullett  v.  Armstrong  (1838)1 
4  M.  &  Cr.  393,  405. 

(e)  (1861)  3  D.  F.  J.  494,  509  sqq.  | 
80  L.  J.  Ch.  298. 

(/)  (1873)  L.  E.  4  P.  C.  572, 42L.J 
J.  P.  C.  49. 

{g)  Picard  v.  Hine  (1869)  5  Ch.1 
274. 

(A)  Maydx.  Field  (Ml  ^)iQh.\). 
587,  593,  45  L.  J.  Cb.  699,  ».v.| 
Roper  V.  JDoncatter,  below. 
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that  the  married  woman  intended    to    contract    so  as  to  make 

herself — that  is  to  say,  her  separate  property — the  debtor  "  (L.  K. 

4  P.  0.597). 
Such  intention  is  presumed  in  the  case  of  debts  contracted  by  a 

married  woman  living  apart  from  her  husband  (3  D.  F.  J.  521). 

(This  tallies  with    the   rule   of   common   law,  which  in  this  case 

excludes  even  as  to  necessaries  the  ordinary  presumption  of  authority 

to  pledge  the  husband's  credit  :    see   notes   to   Manby  v.  Scott   in 

2  Sm.  L.  C.) 

The  like  intention  is  inferred  where  the  transaction  would  be 
otherwise  unmeaning,  as  where  a  married  woman  gives  a  guaranty 

I  [or  her  husband's  debt  (a)  or  joins  him  in  making  a  promissory 

I  note  (6). 
The  "  engagement "  of  a  married  woman  differs  from  a  contract, 

I  inasmuch  as  it  gives  rise  to  no  personal  remedy  against  the  married 
toman,  but  only  to  a  remedy  against  her  separate  property  (c).  But 
it  creates  no  specific  charge,  and  therefore  the  remedy  may  be  lost  by 
ier  alienation  of  such  property  before  suit  (3  D.  F.  J.  515,  519, 
520-2)  (d).  On  the  same  principle  the  exercise  by  a  married  woman 
of  a  general  testamentary  power  of  appointment  does  not  make  the 
appointed  fund  liable  to  her  engagements,  for  it  is  never  her  separate 
property  ;  and  it  would  seem  the  Act  of  1882  makes  no  difiference  on 
I  tMs  point  (e). 

In  cases  where  specific  performance  would  be  granted  as  between 
I  parties  sui  iuris,  a  married  woman  may  enforce  specific  performance 
of  a  contract  made  with  her  where  the  consideration  on  her  part  was 
an  engagement  binding  on  her  separate  estate  according  to  the  above 
rules ;  and  the  other  party  may  in  like  manner  enforce  specific  per- 
formance against  her  separate  estate  (/). 
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(a)  Morrellv.  Cowan  (1877)  6  Ch. 
Id.  166  (reversed  7  Cb.  Dvi.  151,  47 
I  Ik  J.  Ch.  73,  but  only  on  the  con- 
I  itruction  of  the  document),  where  no 
I  ittempt  was  made  to  dispute  that 
the  guaranty,  though  not  expressly 
I  leferriog  to  the  separate  estate,  was 
I  tSectual  to  bind  it. 

(6)  Davies  v.  Jenkins  (1877)  6  Ch. 
ID,  728. 

(c)  Hence,  before  the  Act  of  1882, 
he  married  woman,  not  being  a  real 

I  debtor,  was  not  subject  to  the  bank- 
I  nptcy  law  in  respect  of  her  separate 
Uute:  Ex  pc.rte  Jones  (187»)  12  Ch. 
|Div.484,  48  L.  J.  Bk.  109. 

(d)  Ace.    Robinson    v.    Pickering 
1(1881)  16  Ch.  Div.  660,  50  L.  J.  Ch. 


527,  which  decided  that  a  creditor 
of  a  married  woman  on  the  faith  of 
her  separate  estate  is  not  thereby 
entitled  to  a  charge  on  her  separate 
property,  or  to  an  injunction  to 
restrain  her  from  dealing  with  it. 

(e)  Roper  v.  Doncaster  (1888)  39 
Ch.  D.  482,  58  L.  J.  Ch.  31  ;  qu. 
how  far  consistent  with  Mayd  v. 
Field,  note  {h)  above. 

(/)  The  cases  cited  in  Sug.V.  &  P. 
206,  so  far  as  inconsistent  with  the 
modem  authorities  (see  Picard  v. 
Hine  (1869)  5  Ch.  274,  where  the 
form  of  decree  against  the  separate 
estate  is  given.  Pride  v.  Buhb  (1871) 
7  Oh  64,  41  L.  J.  Ch.  105),  must  be 
considered  as  overruled. 


mmmm 
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The  language  of  the  Judicial  Committee  we  have  cited  as  to  the 
married  woman's  intention  of  making  herself — that  is,  her  separatt 
property — the  debtor,  suggests  that  the  separate  estate  may  be  re- 
garded as  a  sort  of  artificial  person  created  by  Courts  of  Equity,  and 
represented  by  the  beneficial  owner  as  an  agent  with  full  powers 
somewhat  in  the  same  way  as  a  corporation  sole  is  represented  by  the 
person  constituting  it  for  the  time  being.  As  a  contract  made  by  the 
agent  of  a  corporation  in  his  employment  can  bind  nothing  but  the 
corporate  property  (a),  the  engagement  of  a  married  woman  can  bind 
nothing  but  her  separate  estate.  This  way  of  looking  at  it  is  no 
doubt  artificial,  but  may  possibly  be  found  to  assist  in  the  right 
comprehension  of  the  doctrine. 

Some  instances  of  ordinary  contracts  which  may  be  incidental  to 
the  management  and  enjoyment  of  separate  estate,  so  that  it  would 
be  highly  inconvenient  if  the  separate  estate  were  not  bound  by 
them,  are  given  in  the  judgment  of  the  Judicial  Committee  above 
referred  to  (L.  R.  4  P.  C.  at  p.  694). 

A  married  woman's  engagement  relating  to  her  separate  property 
will  have  the  same  effect  as  the  true  contract  of  an  owner  sni  iuris  in 
creating  an  obligation  which  will  be  binding  on  the  property  in  the 
hands  of  an  assignee  with  notice  (ft). 

If  a  married  woman  becomes  sui  iuris  by  the  death  of  the  husband, 
judicial  separation  or  otherwise,  what  becomes  of  the  debts  of  her 
separate  estate  ?  It  appears  that  they  do  not  become  legal  debts: 
for  this  would  be  to  create  a  new  right  and  liability  quite  dififerent 
from  those  originally  created  by  the  parties  ;  but  that  the  creditor's 
right  is  to  follow  in  the  hands  of  the  owner  or  her  representatives 
the  separate  estate  held  by  her  at  the  time  of  contracting  the  engage- 
ment, and  still  held  by  her  when  she  became  sui  iuris,  but  not  any 
other  property.  Property  subject  to  a  restraint  on  anticipation 
cannot  in  any  case  be  bound  (c).  A  kindred  and  still  open  question 
is  this  :  Can  the  separate  estate  of  a  woman  married  before  January 
1,  1883,  be  held  liable  for  her  debts  contracted  before  marriage! 
Apart  from  recent  legislation  it  seems  no  less  difficult  to  hohl  that 
the  coverture  and  the  existence  of  separate  property  enable  ihf  ^^ 
creditor  to  substitute  for  a  legal  right  a  wholly  different  equiwule , 


(a)  Unless,  of  course,  he  contracts 
in  such  a  way  as  to  make  it  also  his 
own  personal  contract. 

(b)  Per  Jessel  M.R.,  Wame  v. 
Iloutledge  (1874)  18  Eq.  500,  43  L. 
J.  Cb.  604, 

(c)  Pike  V.  Pitzgibbon  (1881)  17 
Ch.  Div.  464,  50  L.  J.  (Jh.  394. 
Earlier  cases  are  indecisive.     For 


the  view  taken  in  the  Court  below  I 
in  Johnson  v.  Gallagher,  where  thej 
bill  was  filed  after  the  death  of  thej 
husband,  see  3  D.  F.  J.  495,  tndi 
the  decree  appealed  from  at  p.  497.J 
The  Act  of  1882  gives  no  power  t 
touch  such  property  :  DraycoH  vj 
Harrison  (188«)  17  Q.  B.  D.  147, 
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right,  than  to  hold  that  the  cessation  of  the  coverture  turns  that  sort 
of  equitable  right  into  a  legal  debt.     It  has  been  held  that  after  the 
husband's  bankruptcy  the  wife's  separate  estate  is  liable  in  equity  to 
pay  her  debts  contracted  before  the  marriage  (a) ;  but  Malins  V.-C, 
seems  to  have  decided  this  case  partly  on  the  ground  that  the  bank- 
ruptcy was  evidence  that  the  settlement  of  the  property  to  the  wife's 
separate  use  was  fraudulent  as  against  her  creditors.     Before  the 
Debtors  Act,  1869,  when  a  married  woman  and  her  husband  were 
sued  at  law  on  a  debt  contracted  by  her  before  the  marriage  and 
either  the  husband  and  wife  or  the  wife  alone  had  been  taken  in 
execution,  the  wife  was  entitled  to  be  discharged  only  if  she  hac*  not 
separate  property  out  of  which  the  debt  could  be  paid  (6) ;  and  an 
order  for  payment  can  now  be  made  under  s.  5  of  the  Debtors  Act 
on  a  married  woman,  and  the  existence  of  sufficient  separate  estate 
would  justify  commitment  in  default  (c).     But  the  practice  of  the 
Courts  in  the  exercise  of  this  kind  of  judicial  discretion  does  not 
throw  much  light  on  the  question  of  a  direct  remedy. 

On  principle  it  should  seem  that  a  married  woman's  engagement  How  far  is 
with  respect  to  her  separate  estate,  while  not  bound  by  any  peculiar  *  ™»r™d 
forms,  is  on  the  other  hand  bound  in  every  case  by  the  c.dinary  •«  engage- 
forms  of  contract ;  in  other  words,  that  no  instrument  or  transaction  ment 
can  take  effect  as  an  engagement  binding  separate  estate  which  could  L?"'''^^.  ^ 
not  take  effect  as  a  contract  if  the  party  were  sui  iuris.     That  is  to  nary  forms 
fay,  the  creditor  must  first  produce  evidence  appropriate  to  the  of  con- 
nature  of  the  transaction  which  would  establish  a  legal  debt  against    **'*' 
a  party  sui  iuris,  and  then  he  must  show,  by  proof  or  presumption  as 
explained  above,  an  intention  to  make  the  separate  estate  the  debtor. 
There  is,  however,  a  decision  the  other  way.  In  McHenry  v.  Davies  (d),  McHenry 
a  married  woman,  or  rather  her  separate  estate,  was  sued  in  equity  '"'  ^*^^®" ' 
on  a  bill  of  exchange  indorsed  by  her  in  Paris.     It  was  contended 
for  the  defence,  among  other  things,  that  the  bill  was  a  French  bill 
and  informal  according  to  French  law.     Lord  Romilly  held  that  this 
was  immaterial,  for  all  the  Court  had  to  be  satisfied  of  was  the 
general  intention  to  make  the  separate  estate  liable,  of  which  there 


qucere. 


(a)  Chubb  v.  Stretch  (1870)  9  Eq. 
555,  39  L.  J.  (Jh.  329,  following 
Bime  V.  Kennedy  (1762)  briefly 
reported  in  marginal  note  to  Hidme 
T.  Tenant  (1778)  1  Bro.  C.  C.  17. 
The  decision  of  the  C.  A.  in  Pike  v. 
fitzyibhon  (1881)  throws  great  doubt 
on  tbis. 

ib)  hens  v.  Butkr  (1857)  7  E.  & 
B.  159,  26  L.  J.  Q.  B.  145  ;  Jmj  v, 
inphlett  (1862)  1  H.  &  O.  637,  b2  L. 


J.  Ex.  176. 

(c)  Billon  V.  Cunningham  (1 872) 
L.  R.  8  Ex.  23,  42  L.  J.  Ex.  11. 
Htre  the  married  woman  had  been 
sued  alone,  and  there  was  no  plea  of 
coverture:  but  probably  the  same 
course  would  be  taken  in  the  case  of 
a  ^  judgment  against  buaband  and 
wife  for  the  wife's  debt  dum  tola. 

(d)  (1870)  10  Eq.  88. 
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tract  ? 


was  no  doubt.  This  reasoning  is  quit^  intelligible  on  the  assumption 
that  engagements  bind  separate  estate  only  as  specific  charges ;  the 
fact  that  the  instrument  creating  the  charge  simulated  more  or  less 
successfully  a  bill  of  exchange  would  then  be  a  mere  accident  (a). 
The  judgment  bears  obvious  marks  of  this  theory ;  we  have  seen 
indeed  that  it  was  expressly  adopted  by  the  same  judge  in  an  earlier 
case  (6),  and  we  have  also  seen  that  it  is  no  longer  tenable.  Take 
away  this  assumption  (as  it  must  now  be  taken  away)  and  the 
reasoning  proves  far  too  much  :  it  would  show  that  the  indorser  sui 
iuris  of  a  bad  bill  of  exchange  ought  to  be  bound  notwithstanding 
the  law  merchant,  because  he  has  expressed  his  intention  to  be 
bound.  The  true  doctrine  being  that  the  "  engagement "  differs 
from  a  contract  not  in  the  na';ure  of  the  transaction  itself,  but  in 
making  only  the  separate  estate  the  debtor,  it  follows  that  in  all  that 
relates  to  the  transaction  itself  the  ordinary  rules  and  limitations  of 
contract  apply.  In  Johnson  v.  Oallaglier  it  is  assumed  that  a 
married  woman's  engagements  concerning  her  separate  interest 
in  real  estate  must  satisfy  the  conditions  of  the  Statute  of 
Frauds  (c).  An  engagement  which  if  she  were  sui  iuris  would  owe 
its  validity  as  a  contract  to  the  law  merchant  must  surely  in  like 
manner  satisfy  the  forms  and  conditions  of  the  law  merchant.  It  is 
submitted,  therefore,  that  McHenry  v,  Davies  (d)  is  not  law  on 
this  point. 

It  is  now  held  that  the  Statute  of  Limitation,  or  rather  its  analogy, 
applies  to  claims  against  the  separate  estate  (e). 

It  is  said  that  a  mariied  woman's  separate  estate  cannot  be  made 
liable  as  on  a  contract  implied  in  law  {quasi-contract  in  the  proper 
sense),  as  for  instance  to  the  repayment  of  money  paid  by  mistake 
or  on  a  consideration  which  has  whoUy  failed  (/").  But  the  decisions 
to  this  effect  belong  (with  one  exception)  to  what  we  have  called  the 
period  of  reaction,  and  are  distinctly  grounded  on  the  exploded  notion 
that  a  "  general  engagement,"  even  if  express,  is  not  binding  on  the 
separate  estate. 

The  exception  is  the  modem  case  of  Wright  v.  Chard  (g),  where 


(a)  Note,  however,  that  in  the 
case  of  parties  sui  iuris  a  bill  of 
exchange  cannot  be  treated  as  an 
equitable  assignment:  Shand  v. 
Du  Buisson  (1874)  18  Eq.  283, 
43  L.  J.  Ch.  508.  Nor  a  cheque  : 
Jfopkinson  v.  Foster  (187 4)  19Eq.74. 

(6)  Shattock  v.  Shattock  (1866) 
2  Eq.  182,  35  L.  J.  Ch.  509 :  supra, 
p.  668. 

(c)  (1861)  8  D.  F.  J.  at  p.  514. 


(d)  (1870)  10  Eq,  88. 

(e)  Re  Lady  Hastings  (1887)  35 
Ch.  Div.  94, 

(/)  3  D.  F.  J,  512,  514,  referring 
to  Duke  of  Bolton  v.  Williams  (1793) 
2  Ves.  138  J  Jones  v.  Harris  (mi) 
9  V<  8.  493,  and  Ayuilar  v,  Aguilar 
(1820)  5  Madd,  414. 

ig)  (1859)  4  Drew.  673,  685:  on 
appeal,  1  D.  F.  J.  567,  29  L.  J.  Ch. 
82,  but  not  on  this  point. 
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V.-C.  Kindersley  held  that  a  married  woman's  separate  estate  was 
not  liable  to  refand  rents  which  had  been  received  by  her  as  her 
separate  property,  bat  to  which  she  was  not  in  fact  entitled.    But  the 
language  of  the  judgment  reduces  it  to  this,  that  in  the  still  transi- 
tional state  of  the  doctrine,  and  in  the  absence  of  any  precedent  for 
making  the  separate  estate  liable  in  any  case  without  writing  (this 
was  in  1859,  Johnson  v.  Gallagher  not  till  1861),  the  V.-C.  thought  it 
too  much  for  a  court  of  first  instance  to  take  the  new  step  of  making 
it  liable  "in  the  absence  of  all  contract":  and  he  admitted  thalt 
"the  modem  tendency  has  been  to  establish  the  principle  that  if 
you  put  a  married  woman  in  the  position  of  a  feme  sole  in  respect  of 
her  separate  estate,  that  position  must  be  carried  to  the  full  extent, 
short  of  making  her  personally  liable."    The  test  of  liability  would 
seem  on  principle  to  be  whether  the  transaction  out  of  which  the 
demand  arises  had  reference  to  or  was  for  the  benefit  of  the  separate 
estate. 

The  spirit  of  the  modem  authorities  is,  on  the  whole,  in  the  direc-  Tendency 
tien  of  holding  that  a  married  woman's  "  engagement "  differs  from  authoritv* 
aa  ordinary  contract  only  in  the  remedy  being  limited  to  her  separate  and  legis- 
property.    And  on  this  view  the  Married  Women's  Property  Act  of  lation. 
1882  is  framed. 


NoTK  D.  (p.  126,  above). 

Atithorities  on  limits  of  corporate  powers. 

The  citations  here  given  are  intended  to  show  how  the  three 
(listiuct  topics  of  the  powers  of  corporations  as  such  (a),  and  the 
application  to  them  of  (/3)  the  rules  of  partnership  and  (7)  the  prin- 
ciples of  public  policy,  have  been  treated  by  our  Courts,  sometimes 
together  and  sometimes  separately.     They  are  arranged  in  an  order 
approximately  following  that  in  which  these  topics  have  been  men- 
tioned, according  as  one  or  the  other  is  most  prominent :  a  precise 
diviBion  would  be  impossi1)le  without  breaking  up  passages  from  the 
same  judgment  into  many  fragments,  but  the  indicating  letters  (apy) 
are  used  to  call  attention  to  the  presence  of  the  above-mentioned 
special  classes  of  considerations  respectively.    It  may  be  observed 
that  some  of  those  dicta  which  seem  most  strongly  to  adopt  on  the 
first  head  the  theory  of  limited  special  capacities  occur  in  the  imme- 
diate neighbourhood  of  statements  coming  under  one  or  both  of  the 
other  heads,  which  in  all  probability  have  had  an  appreciable,  though 
it  may  be  an  undersigned  operation  in  modifying  the  for     of  their 
expression. 

P.  XX 
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Oftpftoities      OapacUies  incident  to  incorporation  generally.    Resolution  of  Ex. 

incident  to  ^h.  in  the  case  of  Sutton's  Hospital,  10  Co.  Rep.  30  6  :— 

tion.    Sut-      "  When  a  corporation  is  duly  created  all  other  incidents  are  tacite 

ton's  Hos-  annexed    ....    and  therefore  divers  clauses  subsequent  in  the 

pital  case,  charter  are  not  of  necessity,  but  only  declaratory,  and  might  well 

have  been  left  out.     As,  1.  by  the  same  to  have  authority,  ability, 

and  capacity  to  purchase ;  but  no  clause  is  added  that  they  may  rilien, 

Ac,  and  it  need  not,  for  it  is  incident.    2.  To  sue  and  be  sued, 

implead  and  be  impleaded.     3.  To  have  a  seal,  &c.  ;  that  is  also 

declaratory,  for  when  they  are  incorporated  they  may  make  or  use 

what  seal  they  will.    [So  Shepp.  Touchst.  67  :  '  although  it  be  a 

corporation  that  doth  make  the  deed,  yet  they  may  seal  with  any 

other  seal  besides  their  common  seal,  and  the  deed  never  the  wc>rse.'J 

4.  To  restrain  them  from  aliening  or  demising,  but  in  a  certain  form ; 

that  is  an  ordinance  testifying  the  King's  desire,  but  it  is  t)ut  a 

precept  and  doth  not  bind  in  law." 

This  resolution  does  not  seem  to  have  been  very  material  to  the 
decision  of  the  case,  but  anything  reported  by  Coke  is  by  inveterate 
custom  exempt  from  criticism  of  this  kind ;  moreov"  it  is  supported 
by  the  opinion  of  Hobart  C.J.,  who  says  that  a  power  to  make 
by-laws,  though  given  by  a  special  clause  in  all  incorporations,  is 
needless  ;  "  for  I  hold  it  to  be  included  by  law  in  the  very  act  of 
incorporating,  as  is  also  the  power  to  sue,  to  purchase,  and  the  like." 
(Hob.  211,  pi.  268.)  This  very  positive  statement  was  all  but  lost 
sight  of  in  modern  cases  (a)  till  it  was  cited  by  Blackburn  J.  in 
Biche  V.  Ashbury  By.  Carriage  Co.  (1874)  L.  R.  9  Ex.  263-4  :— 

•'  This  seems  to  me  an  express  authority  that  at  common  law  it  is 
an  incident  to  a  corporation  to  use  its  common  seal  for  the  purpose 
of  binding  itself  to  anything  to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as  a  natural  person  might  deal 
with  liis  own.  And  further,  that  an  attempt  to  forbid  this  on  the 
part  of  the  King,  even  by  express  negative  words,  does  not  bind  at 
law  (6).  Nor  am  I  aware  of  any  authority  in  conflict  with  this 
case  ....  I  take  it  that  the  true  rule  of  law  is  that  a 
corporation  at  common  law  has,  as  an  incident  given  by  law,  the  same 
power  to  contract,  and  subject  to  the  same  restrictions,  that  a  natural 
person  has.  And  this  is  important  when  we  come  to  construe  the 
statutes  creating  a  corporation." 


(a)  It  is  cited  by  Erie  J.  in 
Bostock  V.  N.  Stafordshire  Ry.  Co. 
(1856)  4  E.  &  B.  798,  819,  24  L.  J. 
Q.  B.  225 

(6)  That  is,  a  corporate  act  in 


violation  of  the  conditions  of  the 
charter  is  not  void,  but  the  Grovn 
has  a  remedy  by  proceeding  by  id, 
fa.  for  the  repeal  of  the  letters 
patent,  see  ib,  p.  264. 
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We  will  now  shortly  trace  the  growth  of  the  doctrine  of  special  Growth  of 
tapacUies  in  Colmcm  v.  Eastern  Counties  Ry.  Co.  (1846)  10  Beav.  1,  *^*  *'°"'  _ 
16  L.  J.  Ch.  73,  and  similar  cases.     The  subject  was  novel,  many-  trine  in 
sided,  and  embarrassing  ;  Parliament  was  called  on  to  make  and  the  modern 
Courts  to  construe  statutory  powers  and  provisions  the  like  of  which  "'"*■• 
had  seldom  if  ever  been  made  or  construed  in  earlier  times  ;  and  so 
many   new    points    arose    for  legislative  precaution  and  judicial 
discussion,  and  it  took  so  much  time  and  labour  to  disentangle  them, 
that  it  never  occurred  to  anybody  to  think  that  the  common  law 
could  have  anything  of  importance  to  say  to  the  matter.      To  speak 
plainly,  it  is  clear  enough  that  Parliament  had  forgotten  all  about 
the  Sutton's  Hospital  case,  and  perhaps  it  is  not  surprising  that  the 
Courts  did  not  remember  it. 

In  Golman  v.  E.  C.  By.  Co..  the  suit  was  by  a  shareholder  to  Oolman  v. 

EC!    Rv 

restrain  the  company  and  its  directors  from  applying  its  funds  in  >-,"       j^' 
promoting  a  steam-packet  company  in  connection  with  the  railway,  other  cases 
Injunction  granted.     Lord  Langdale,  in  the  course  of  his  judgment,  >»  equity. 
spoke  of  the  exercise  of  a  railway  company's  powers  as  a  matter 
affecting  public  rights  and  interests,  and  therefore  to  be  looked  into 
with  more  vigilance  than  the  conduct  of  an  ordinary  partnership, 
and  observed  how  desirable  it  was  that  the  property  of  railway  com- 
panies should  be  secure  from  being  pledged  to  unauthorized  specula- 
tions, so  that  investments  in  them  might  be   prudent  [7].     He 
farther  expressed  his  clear  opinion  '*  that  the  powrers  which  are 
given  by  an  Act  of  Parliament,  like  that  now  in  question,  extend 
no  farther  than  is  expressly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking    and 

works  which  the  Act  has  expressly  sanctioned They 

[the  company]  have  the  power  to  do  all  such  things  as  are  necessary 
and  proper  for  the  purpose  of  carrying  out  the  intention  of  the 
Act  of  Parliament,  but  they  have  no  power  of  doing  anything 
beyond  it." 

Sdomms  v.  Laing  (1849)  12  Beav.  339,  also  before  Lord  Langdale, 
was  a  suit  by  a  shareholder  to  restrain  the  London,  Brighton  and 
South  Coast  Ry.  Co.,  which  was  already  lawfully  possessed  of  many 
Bhares  in  the  Direct  London  and  Portsmouth  Co.,  from  taking  up 
more  shares  in  that  company  and  otherwise  assisting  it  out  of  the 
South  Coast  Co.'s  funds.    The  M.  R.  said  :  "A  railway  company 
incorporated  by  Act  of  Parliament  is  bound  to  apply  all  the  moneys 
md  property  of  the  company  for  the  purposes  directed  and  provided 
for  by  the  Act,  and  for  no  other  purpose  whatever."    He  went  on  to 
Ky  that  any  surplus,  after  the  purposes  of  the  Act  are  fulfilled, 
longs  to  the  shareholders  as  dividend,  and  cannot  be  disposed  of 
igaiiut  the  will  of  any  sharehold er [/9].    "Any  application  of  ox 
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dealing  with  ....  any  funds  or  money  of  the  company 
.  .  .  .  in  any  manner  not  distiuctly  authorized  by  the  Act,  ig 
in  my  opinion  an  illegal  application  or  dealing"  (p.  352).  In  a  later 
stage  of  the  case  (pp.  377,  382),  he  spoke  of  the  arrangement  between 
the  two  companies  as  "  fraud  against  the  legislature,  who  gave  them 
their  powers  for  purposes  entirely  different "  [7].  The  case  of  Cohen 
V.  Wilkinsmi  12  Beav.  125,  138  ;  1  Mac.  &  G.  481,  which  arose  out 
of  the  same  series  uf  transactions,  decided  that  a  railway  company  is 
bound  not  only  to  make  nothing  different  from  what  Parliament 
intended  it  to  make,  but  to  make  nothing  less  than  the  whole : 
abandoning  a  material  part  of  the  scheme  is  in  fact  equivalent  to 
substituting  a  different  scheme  (cp.  Hodgson  v.  Earl  of  Puxcia  (1851) 
1  D.  M.  G.  6). 

In  Bagshaw  v.  East  Union  Ry.  Co.  (1849)  7  Ha.  114  it  was  laid 
down  that  capital  raised  under  an  Act  of  Parliament  for  a  specific 
purpose  defined  by  the  Act  cannot  be  applied  by  directors  (ami 
probably  not  by  the  unanimous  assent  of  the  shareholder.^^)  to  any 
other  purpose  than  such  as  the  company's  general  fuuds  might  be 
applied  to  [7J  :  in  the  Ooxat  of  Appeal  (2  Mac.  &  G.  389)  the  case 
was  put  more  on  the  ground  of  the  individual  shareholder's  right  to 
have  his  money  applied  only  to  the  specific  purpose  for  which  he 
advanced  it  [/3]. 

In  the  subsequent  ca-ej  of  Bcman  v.  Ruffonl  (1851)  1  Sim.  N.  S. 
550  (Lord  Granworth  V.-C.)  and  G.  N.  Railway  Co.  v.  E.  C.  Itailaai/ 
Co.  (1861)9  Ha.  306,  21  L.  J.  Cb.  837  (Turner  V.-C),  the  point  is 
that  the  statutory  incorporation  of  a  railway  company  imposes  on  it, 
with  reftrence  to  the  iiiteiests  of  the  public  [7],  a  positive  duty  of 
maintaining  and  working  its  line,  and  it  must  not  enter  into  any 
agreement  that  amounts  to  a  delegation  or  abandonment  of  this 
<luty  (a)  ;  in  Baman  v.  Rufford,  however,  the  strong  expression  occurs 
that,  "  on  the  principle  that  lias  been  so  often  laid  down,  this  Court 
will  not  tolerate  that  parties  having  the  enormous  powers  whicli 
lailway  companies  obtain  [7]  should  apply  one  farthing  of  their 
funds  in  a  way  which  differs  in  the  slightest  degree  from  that  in 
which  the  legislature  has  provided  that  they  shall  be  applied" 
(p.  565).  The  remarks  of  the  Lord  Justice  Turner  in  the  later  case 
of  Shrewabwy  <fc  Birmingham  Ry.  Co.  v.  L.  <&  N.  W.  By.  Co.  (1853) 
4  D.  M.  Q.  116,  132,  22  L.  J.  Ch.  682,  are  less  strong  ;  in  Simpson 
V.  WesimimUr  Palace  Hotel  C(.  (1860)  2  D.  F.  J.  141,  a  dissenting 


(a)  As  a  leaiH)  of  the  uodert  >kin/, 
or  graut  of  exclusive  running  powers 


and  control  of  the  line  to  another  j 
coojpany. 
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Bhareholders'  suit,  he  seems  to  confine  himself  to  the  power  of  a 
meeting  to  bind  the  minority  on  partnership  principles  [/3]. 

We  have  dwelt  so  far  on  these  decisions  in  this  place  (though  one  E  at 
or  two  of  them  do  not  even  in  their  language  really  postulate  the  Arglian 
doctrine  of  limited  special  capacities)  because  they  had  much  weight  z!,|^g  ^J!' 
in  Eaat  Anglian  Hailtcays  Co.  v.  H.  C.  Raihcay  Co.  (1861)  11  C.  B.  atcomnon 
775,  21  L.  J.  C.  P.  23,  which  for  some  time  was  treated  as  a  leading  l*^' 
case,  and  was  the  chief  obstacle  to  the  restoration  of  the  common 
law  doctrine  of  "  general  capacity."    Lord  Bramwell  has  expressed  a 
distinct  opinion  that  it  was  wrongly  decided  :  11  Ch.  D ,  at  p.  501  : 
it  is  here  cited,  however,  for  its  importance  in  the  history  of  the 
subject.    It  was  in  effect  the  case  of  an  agreement  by  one  railway 
company  to  promote  the  undertaking  of  another.    The  Court  said  : 
"  It  is  clear  that  the  Defendants  have  a  limited  authority  only,  and 
are  a  corporation  only  foT  the  purpose  of  making  and  maintaining 
the  railway  sanctioned  by  the  Act,  and  that  their  funds  can  only  be 
applied  for  the  purposes  directed  and  provided  for  by  the  statute." 
(Nor  does  it  matter  that  an  application  of  funds  not  authorized  by 
the  Act  is  expected  to  be  for  the  profit  of  the  line.)     "  They  are  a 
corporation  only  for  the  purpose  of  making  and  maintaining  the 
Eastern  Counties  Railway.    Every  proprietor  wlien  he  takes  shares 
has  a  right  to  expect  that  the  conditions  upon  which  the  Act  was 
obtained  will  be  performed    .    .     .    the  public  also  has  an  interest 
in  the  proper  administration  of  the  powers  conferred  by  the  Act  [>]. 
...    If  the  company  is  a  corporation  only  for  a  limited  purpose, 
and   a    contract  like  that  under  discussion  is  not  within  their 
authority,  the  assent  of  all  the  shareholders  to  such  a  contract  [/3], 
though  it  may  make  them  all  personally  liable  to  perform  their 
contract,  would  not  bind  them  in  their  corporate  capacity  or  render 
liable  their  corporate  funds."    This  was  followed  by  Macgregor  v. 
Dwer  and  Deal  Railway  Co.  (in  Ex.  Ch.),  18  Q.  B.  618,  22  L.  J. 
Q.  B.  69.    The  plaintiff  in  error,  the  Chairman  of  the  South 
Eastern  Railway  Co.,  had   undertaken  that  his  company  should 
guarantee  certain  parliamentary  expenses  of  the  Dover  and  Deal 
Company.     Held,  on  the  authority  of  the  last  case,  that  the  agree- 
ment was  void  as  an  attempt  to  bind  the  S.  E.  Company  to  do 
an  act  which  to  the  knowledge  of  both  parties  would  be  illegal ; 
"  not  merely  an  act  which  they  have  no  power  to  do,  but  an  act 
contrary  to  public  policy  and  the  provisions  of  a  public  Act  of 
Parliament "  [7]. 

In  Hart  v.  Eastern  Union  By.  Co.  (1852)  7  Ex.  246,  21  L.  J.  Ex. 
97,  in  Ex.  Ch.  8  Ex.  116,  22  L.  J.  Ex.  20,  it  was  even  contended, 
but  without  success,  that  when  a  company  was  empowered  by  its 
Act  to  borrow  money  on  debentures,  there  was  no  right  of  action  on 
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puch  dfbfDiures  be caupe  the  Act  bad  no  voids  expreffly  piving  it, 
ard  jroTi'ded  anotbfr  epccial  remedy  in  certain  events.  Cp.  (S/orfc 
V.  Highgate  Archway  Co.  (1814)  5  Taunt.  792. 

But  this  doctrine  did  not  long  pass  unquestic  ntd.  The  IheoiT  of 
general  capacity  isas  upheld  in  S.  Yorkshire  By.  &  Eiver  Dim  Co.  v. 
G.  N.  By.  Co.  (1853)  9  Ex.  55,  22  L.  J.  Ex.  305.  The  action  was  on 
an  apretn  ent  that  the  defendant  c(  mpany  should  have  the  use  of 
the  plaintiff  ccmpaiiy's  line  for  cariying  coal  for  21  years,  paying 
tolls  on  a  scbeme  framed  to  secure  to  the  pj  lintilf  company  a  dividend 
varying  with  the  quantity  of  coal  carre'*  The  defendant  company 
pleaded  that  the  agreement  was  unau  led  and  void.  The  argu- 
ments turned  a  gocd  deal  on  the  question  whether  these  payments 
were  such  "tolls"  as  contemplated  by  the  Eailwayu  Causes  Con- 
solidation Act,  and  on  that  ground  the  decision  in  favour  of  the 
agreement  was  affirmed  in  the  Exchequer  Chamber  (9  Ex.  642), 
nothing  being  said  on  the  general  doctrine.  In  the  Court  below, 
Parke  B.  afterwards  Lord  Wensleydale,  expressed  his  opinion  that 
as  a  corporation  the  defendants  had  power  to  do  all  things  connected 
with  the  management  of  the  concern  unless  prohibited  by  the  Act  of 
Parliament  (9  Ex.  67)  and  that  the  contract  was  prima  facie 
binding,  and  must  be  enforced  if  it  could  not  be  made  out  that 
it  was  forbidden  by  the  Act  (9  Ex.  88,  22  L.  J.  Ex.  315).  The 
classical  passage  of  his  judgment,  as  it  may  now  fairly  be  called,  is 
as  follows  : 

"  Generally  speaking,  all  corporations  are  bound  by  a  covenant 
under  their  corporate  seal  properly  affixed,  which  is  a  legal  mode  of 
expressing  the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
indi/idual  is  by  his  deed.  Contracts  with  partnerships  stand  upon 
a  uifl'erent  footing.  They  relate  to  the  power  of  one  member  of  a 
partnership  to  bind  another,  and  constitute  a  branch  of  the  law  of 
principal  and  agent.  In  partnersliips,  where  all  the  members  do 
not  concur  in  a  contract  (as  often  they  do  not)  one  partner  may 
bind  the  other  in  all  contracts  within  the  scope  of  their  orlinary 
partnership  dealings.  In  those  beyond,  the  individual  partners 
making  the  contract  are  bound,  not  the  other  partners.  But  cor- 
porations, which  are  creations  of  law,  are,  when  the  seal  is  properly 
affixed,  bound  just  as  individuals  are  by  their  own  contracts,  and 
as  much  as  all  the  members  of  a  partnership  would  be  by  a  contract 
in  which  all  concurred.  But  where  a  corporation  is  created  by  an 
Act  oi  Parliament  for  particular  purposes  vdth  special  powers,  then 
indeed  another  question  arises.  Their  deed,  though  under  their 
corporate  seal,  and  that  regularly  affixed,  does  not  bind  them  if  it 
appears  by  the  express  provisions  of  the  statute  cheating  the  corpora- 
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tioD,  or  by  necessary  or  reasonable  inference  from  its  enactments, 
that  this  deed  wae  ultra  vires — tbatis,  that  the  legislature  meant  that 
such  a  deed  should  not  be  made." 


'  This  is  adopted  by  Blackburn  J.  in  his  judgment  in  Taj//or  v.  Hib  viw 
Chichester  d-  Midhiirst  Bailway  Co.  (1867)  L.  B.  2  Ex.  356,  383,  39  L.  2^. 
J.  Ex.  217.  In  tlie  Exchequer  Chamber  Blackburn  and  Willes  JJ.  quent 
were  a  dissenting  minority  :  the  decision  of  the  majority  was  reversed  *'»■*'■• 
in  the  House  of  Lords,  L.  R.  4  H.  L.  628,  but  on  the  ground  that 
the  agreement  then  in  question  was  clearly  within  the  company's 
ordinary  and  proper  business,  so  that  no  shareholder  could  have 
objected  to  the  directors  entering  into  it,  and  thus  the  more  general 
question  was  left  at  large.  The  judgments  of  the  dissenting  judges 
below  remain  entitled  to  considerable  weight :  and,  at  all  events,  in 
the  words  of  Blackbum  J.  "Loid  Wensleydale's  mode  of  stating  the 
proposition  has  been  adopted  as  expressing  the  true  doctrine,  by 
the  Court  of  Queen's  Bench  in  Chambers  v.  Manchester  <&  Milford 
Railway  Co.  (1864)  5  B.  &  S.  588  ;  33  L.  J.  Q.  B.  268  ;  by  the  Court 
of  Common  Pleas  in  South  Wales  Railway/  Co.  v.  Redmond  (1861)  10 
C.  B,  N.  S.  675  [see  per  Erie  C.J.  at  p.  682] ;  by  the  Court  ol  Ex- 
chequer in  Bateman  v.  Mayor,  dbc.  of  Ashton-under-Lyne  (1858)  3  H. 
&  N.  323 ;  27  L.  J.  Ex.  458  [where,  however,  one  member  of  the 
court  could  not  get  over  the  East  Anglian  Railways  case,  though 
personally  not  approving  it]  ;  by  Lord  Cranworth  C.  in  delivering 
the  judgment  in  the  House  of  Lords  in  Shrewsbury  <&  Birmingham 
Railway  Co.  v.  N.  W.  Railway  Co.  (1853)  6  H.  L.  C.  113." 

Lord  Cranworth's  remarks  must  be  specially  cited. 

"  Prima  facie  corporate  bodies  are  bound  by  all  contracts  under  State- 
their  common  seal.    When  the  Legislature  constitutes  a  corporation  ^^^  ^^^ 
it  gives  to  that  body  prima  facie  an  absolute  right  of  contracting,  to  same 
But  this  prima  facie  right  does  not  exist  in  any  case    /here  the  ?^®*'*  *° 
contract  is   one   which,  from  the  nature  and  object  of  the  incor-  Lo,(Jb. 
poration,  the  corporate  body  is  expressly  or  impliedly  prohibited 
from  making  :  such  a  contract  is  eaid  to  be  ultra  vires  (a).    And  the 
question  here,  as  in  similar  cases,  is  whether  there  is  anything  on 
the  face  of  the  act  of  incorporation  which  expressly  or  impliedly 
forbids  the  making  of  the  contract  sought  to  be  enforced  "  (6  H.  L. 
C.  at  p.  135). 


(a)  ThiB  teim,  if  reBl rioted  to  the 
definition  I  ere  givea  of  it,  is  harm- 
lesa  and  poBBibly  convenient ;  but  it 


has  btcome  f^  ambiguous  by  less 
accuri.»e  unage  that  we  have  pre- 
ferred to  avoid  it. 


680 


APPENDIX. 


The  actual  ground  of  decision  was  that  in  this  case,  whether  the 
contract  was  valid  or  not,  tLe  time  had  not  arrived  at  ivhich  it  •was 
to  take  effect. 

Moreover  Lord  WenBleydale  was  enabled  to  repeat  his  opinion 
even  more  distinctly  in  the  House  of  Lords  :  Scottish  N.  E.  Railway 
Co.  V.  Stewart  (1869)  3  Macq.  382,  415  (and  see  per  Willes  J.  L.  R. 
2  Ex.  390-1). 

"  There  can  be  no  doubt  that  a  corporation  is  fully  capable  of 
binding  itself  by  any  contract  under  its  common  seal  in  England 
and  without  it  in  Scotland,  except  when  the  statutes  by  which  it  is 
created  or  regulated  expressly  or  by  necessary  implication  prohibit 
such  contract  between  the  parties.  Prima  facie  all  its  contracts  are 
valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out 
that  it  is  avoided." 

Lord  St.  Leonards  took  the  same  view  in  E.  C.  Ry.  Co.  v.  Hawkes 
(1855)  in  the  Court  of  Chancery  (see  1  D.  M.  G.  737,  752,  759-60), 
and  still  more  clearly  in  the  House  of  Lords  (6  H.  L.  C.  331). 

"  The  appellants  as  a  corporation  have  all  the  powers  incident  to 
a  corporation  except  so  far  as  they  are  restrained  by  their  act  of  in- 
corporation.   Directors  cannot  act  in  opposition  to  the  purpose  for 
which  their  company  was  iuv^orporated  [7],  but  short  of  that  they 
may  bind  the  body  just  as  [the  proper  oflBcers,  &c.  of]  corporations 
in  general  may  do "  (p.  373).    Again,  "  the  safety  of  men  in  their 
daily  contracts  requires  that  this  doctrine  of  ultra  vires  should  be 
confined  within  narrow  bounds"  (p.  371).     He  further  stated  the 
effect  of  this  and  other  shortly  preceding  decisions  of  the  House  of 
Lords  (which  however  do  not  much  illustrate  our  particular  sub- 
ject), as  being  to  "  place  the  powers  and  liabilities  of  directors  and 
their  companies  in  making  contracts  and  in  dealing  with  third 
parties  upon  a  safe  and  rational  footing.    They  do  not  authorize 
diiectors  to  bind  their  companies  by  contracts  foreign  to  the  pur- 
poses for  which  they  were  established,  but  they  do  hold  companies 
bound  by  contracts  duly  entered  into  by  their  directors  for  purposes 
which  they  have  treated  as  within  the  objects  of  their  Acts,  and 
which  cannot  clearly  be  shown  not  to  fall  within  them "  (p.  381, 
and  see  L.  K.  9  Ex.  389).    This  case  is  the  more  important  inas- 
much as  it  was  one  of  specific  performance  of  a  contract  to  purchase 
land  and  pay  a  sum  of  money  as  compensation  and  damages,  and 
the  contract  was  enforced,  notwithstanding  that  in  the     ^>ult  the 
land  was  not  wanted  by  the  company. 
Opinion  of     The  doctrine  was  also  discussed  by  Erie  J.  in  Mayor  of     'rrmch 
Erie  J.       ^  J^orfolk  Ry.  Co.  (1856)  4  E.  &  B.  397,  24  L.  J.  Q.  R  105  (a  ca?e 
where  there  was  an  extraordinary  division  of  opinion  in  the  Court  on 
the  questions  actually  before  them,  and  especially  whether  the  par- 
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ticiilar  contract  was  or  was  not  unlawful  in  itself:  see  p.  263  above). 
He  thought  the  true  view  to  be  that  corporations  were  prohibited 
by  implication  only  from  using  their  parliamentary  powers  in  order 
to  diifeat  the  purposes  of  incorporation,  and  criticized  the  judgment 
in  the  East  Anglian  case  as  too  wide  (4  E.  &  B.  415,  24  L.  J.  Q.  B. 
112):  and  he  carefully  pointed  out  the  danger  of  overlooking  the 
differences  between  a  dissenting  shareholder's  suit  in  equity  and  an 
action  by  a  stranger  (gainst  the  corporate  body  (4  E.  &  B.  419,  24 
L  J.  Q.  B.  113).    The  same  learned  judge  further  said  in  Bostock 
V.  N.  Staffordshire  Ry.  Go.  (1866)  4  E.  &  B.  798,  819,  24  L.  J.  Q.  B. 
225,  231  (this  however  was  not  a  case  of  contract),  citing  the  Suttonh 
Hospital  case,  "  By  common  law  the  creation  of  a  corporation  con- 
ferred on  it  all  the  rights  and  liabilities  in  respect  of  property, 
contracts,  and  litigation,  which  existence  confers  on  a  natural  subject, 
modified  only  by  the  formalities  required  for  expressing  the  will  of 
a  numerous  body.     .    .     Those  of  its  rights  and  liabilities  which 
are  unaflFected  by  statute  exist  as  at  common  law." 


Turning  to  the  later  cases  in  courts  of  equity,  we  find  marked  Later 
signs  of  an  abandonment  of  their  earlier  view,  and  adhesion  to  the  ''*^*„° 
doctrine  of  general  capacity.  In  considering  the  power  of  building 
societies  (which  were  statutory  quasi-corporations ;  see  now  the  Act 
of  1874,  37  &  38  Vict  c.  42)  to  borrow  money,  the  question  has  been 
treated  on  all  hands  as  being  not  whether  the  borrowing  of  money 
WR8  expressly  or  necessarily  permitted  by  the  statute,  but  whether  it 
was  forbidden  or  clearly  repugnant  to  the  constitution  and  objects 
of  the  society :  Laing  v.  Seed  (1869)  5  Oh.  4  ;  Ex  parte  Williamson 
(1869)  ib.  309  (notwithstanding  the  wording  of  the  head-note  in  the 
latter  case,  see  p.  312), 

And  in  Ex  parte  Birmingham  Banking  Co.  (1870)  6  Ch.  83,  40  L, 
J.  Ch.  190,  the  Court  of  Appeal  held  without  hesitation  that  an 
incorporated  company  can  prima  facie  mortgage  any  part  of  its 
property,  and  this  as  well  for  an  ex*  .ting  debt  as  for  a  new  loan. 
The  articles  of  association  authorized  borrowing  on  mortgage,  but 
the  Lords  Justices  did  not  stop  to  discuss  whether  this  would  or 
would  not  include  a  mortgage  to  secure  pre-existing  debts  (a), 
resting  this  part  of  their  decision  on  the  general  power  of  a  body 
corporate  to  *'  hold  property  and  dispose  of  it  as  freely  as  an  indi- 
vidual, unless  it  is  specially  prohibited  from  so  doing ''  (James  L.J. 
at  p,  87).  One  may  also  refer  to  the  view  taken  by  Turner  L.J. 
that  the  affirmative  provisions  of  the  Companies  Clauses  Act  do  not 


(a)  As  to  which  see /nn<  of  Court  Hotel  Co.  (1868)  6  Eq.  82,  37  L.  J. 

Ch.  692. 
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exclude  other  mcdee  of  contiacting  :  Wilson  v.  West  Bartlejjool  By.  Co. 
(lfi64-6)  2  D.  J.  S.  476,  496,  34  L.  J.  Ch.  241.  In  Bath's  ca.  (1878) 
8  Ch.  Div.  334,  47  L.  J.  Ch.  601,  the  C.  A.  was  unanimously  of 
opinion  that  a  coipoiation  or  quasi-corporate  aesociation  bae  as  an 
incidtnt  to  its  existence  the  fame  power  of  compromisiDg  claims 
against  it  that  a  natural  person  has. 

Lastly,  we  have  the  doctrine  of  general  capacity  deliberately 
adopted  by  the  whole  Court  of  Exchequer  Chamter  in  Eiche  v. 
Ashhury  By.  Carnage  Co.  (1874)  L.  R.  9  Kx,  254,  pqq.  Tl  e  division 
of  the  Court  was  confined  to  the  questions  (i)  whtther  a  company 
foimed  under  the  Companies  Act,  1862,  is  foi-bidden  to  undeitake 
business  substantially  beyond  its  objects  as  defined  in  the  memo- 
randum of  association  and  (ii)  whether,  apart  from  this,  an  assent  of 
all  the  shareholders  could  in  this  case  be  infened  in  fact.  The 
decision  of  the  House  of  Lords  (L.  E.  7  H.  L.  653)  dif^poses  of  these 
questions  without  touching  the  general  doctrine.  See  further 
Baroness  Wenlock  v.  Biver  Dee  Company  (No.  1,  1885)  10  App.  Ca. 
354,  and  (No.  2,  1888)  36  Ch.  D.  674,  38  Ch.  Div.  534. 

For  later  unsuccessful  attempts  to  extend  the  so-called  doctrine 
of  ultra  vires,  see  A.-G.  v.  G.  E.  By.  Co.  (1880)  5  App.  Ca.  473, 
49  L.  J.  Ch.  545  ;  L.  &  N.  W.  By.  Co.  v.  Price  (1883)  11  Q.  B.  D. 
485,  52  L.  J.  Q.  B.  754. 

A  corporation,  if  it  lawfully  carries  on  its  business  in  a  foreign 
countiy,  is  treated  by  the  Courts  of  that  country  "  as  a  creature  of 
the  law  of  its  own  country,  and  subject  to  all  the  legislative  control 
and  direction  that  may  be  properly  exercised  over  it  at  the  place  of 
its  creation :"  and  persons  dealing  with  it  are  bound  by  whatever  is 
duly  done  under  the  laws  of  that  place  in  respect  of  its  powers  and 
obligations  :  Canada  Southern  By.  Co.  v.  Gehhard  (1883)  109  U.  S. 
(2  Davis)  at  p.  537. 

Application  of  doctrines  of  partnership  and  agency. 

A  case  in  which   this   view  appears   most   clearly,  and  indeed 

exclusively,  is  Simpson  v.  Denison  (1862)  10  Ha.  51.     The  suit  was 

:   instituted  by  dissentient  shareholders  to  restrain  the  carrying  out  of 

*'•  an  agreement   between  their  company  (the  Great  Noithern)  tnd 

another  railway  company,  by  which  the  Great  Northern  was  to  take 

over  the  whole  of  that  company's  trafiic,  and  also  to  restrain  the 

application  of  the  funds  of   the   Great    Noithern    Company  fur 

obtaining  an  Act  of  Parliament  to  ratify  such  agreement.    The 

V.-C.  Turner  treated  it  as  a  pure  question  of  partnership ;  "  How 

would  this  case  have  stood,"  he  says  in  the  first  paragraph  of  the 

judgment,  "  it  it  had  been  the  case  of  an  ordinary  limited  partner- 
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ship  7 "    The   Bailways  Clauses  Consolidation  Act  became  in  this 
view  a  statutory  form  of  partnership  articles,  to  which  every  share- 
holder must  be  taken  to  have  assented  :  and  the  general  ground  of 
the  decision  was  that  "  no  majority  can  authorize  an  application  of 
partnership  funds  to  a  purpose  not  warranted  by  the  partnership 
contract."   For  the  purpose  of  the  case  before  the  Court  this  analogy 
was  perfectly  legitimate  ;  and  the  dissent  expressed  by  Parke  B.  (in 
South  Yorkshire,  Sc.  Co.  v.  G.  N.  B.  Co.  (1853)  9  Ex.  88,  22  i.  J.  Ex. 
315),  must  be  considered  only  as  a  warning  against  an  unqualified 
extension  of  it  to  questions  between  the  corporate  body  and  strangers. 
The  rule  comes  out,  if  possible,  even  more  clearly  in  Pickering  v.  Statement 
Stephenson  (1872)  14  Eq.  322,  340,  41  L.  J.  Ch.  493,  where  it  is  thus  °^^^f 
Bet  forth  by  Wickens  V.-C. — "The  principle  of  jurisprudence  which  jq  picfor- 
I  am  asked  here  to  apply  is  that  the  governing  body  of  a  corporation  ing  v. 
that  is  in  fact  a  trading  partnership  cannot  in  general  use  the  funds  Stephen- 
of  the  community  for  any  purpose  other  than  those  for  which  they 
were  contributed.     By  the  governing  body  I  do  not  of  course  mean 
exclusively  either  directors  or  a  general  council  (a),  but  the  ultimate 
authority  within  the  society  itself,    which  would  ordinarily  be  a 
majority  at  a  general  meeting.     According  to  the  principle  in  ques- 
tion the  special  powers  given  either  to  the  directors  or  to  a  majority 
by  the  statutes  or  other  constituent  documents  of  the  association, 
however  absolute  in  terms,  are  always  to  be  construed  as  subject  to 
a  paramount  and  inherent  restriction  that  they  are  to  be  exercised 
in  subjection   to   the   special  purposes   of  the   original   bond  of 
association." 

It  is  to  be  observed  that  this  passage  contains  no  indication  of 
opinion  on  the  extent  to  which  a  corporation  may  be  bound  by 
the  unanimous  assent  of  its  members. 

Any  dissenting  shareholder  may  call  for  the  assistance  of  the  Court  Rights  of 
to  restrain  unconstitutional  acts  of  the  governing  body,  but  he  must  dissenting 
do  80  in  his  proper  capacity  and  interest  as  a  shareholder  and  paitner.  ?  tj*' 
If  the  Court  can  see  that  in  fact  he  represents  some  other  interest, 
and  has  no  real  interest  of  his  own  in  the  action,  it  will  not  listen  to 
him ;  as  when  the  proceedings  are  taken  by  the  direction  of  a  rival 
company  in  whose  hands  the  nominal  plaintiff  is  a  mere  puppet,  and 
which  indemnifies  him  against  costs  :  Forrest  v.  Manchester,  dx.  By. 
Co.  (1861)  4  D.  F.  J.  126:  so  where  the  suit  was  in  fact  instituted  by 
the  plaintiff's  solicitor  on  grounds  of  personal  hostility,  Robson  v. 


(a)  Referring  to  the  peculiar  conBtitution  of  the  company  then  in 
qnestion. 
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Dodda  (1869)  8  Eq.  301,  38  L.  J.  Ch.  647.  But  if  he  has  any  real 
interest  and  is  proceeding  at  his  own  risk,  he  is  not  disqualified  from 
suing  by  the  fact  that  he  has  collateral  motives,  or  is  actiiig  on  the 
suggestion  of  strangers  or  enemies  to  the  company,  or  even  has 
acquired  his  interest  for  the  purpose  of  instituting  the  suit :  Colman 
V.  E.  a  Ry.  Co.  (1846)  10  Beav.  1,  16  L.  J.  Ch.  73  ;  ^eatony.  Grant 
(1867)  2  Ch.  459,  36  L.  J.  Ch.  638  ;  Bloxam  v.  Metrop.  By.  Co.  (1868) 
Parties  to  3  Ch.  337.  For  full  collection  of  cases,  see  Lindley  on  Companies  597 
As  a  rule  the  plaintiff  in  actions  of  this  kind  sues  on  behalf  of  himself 
and  all  other  shareholders  whose  interests  are  identical  with  his  owu  • 
but  there  seems  to  be  no  reason  why  he  should  not  sue  alone  in 
those  cases  where  the  act  complained  of  cannot  be  ratified  at  all  or 
can  be  ratified  only  by  the  unanimous  assent  of  the  shareholders : 
Hoole  V.  O.  W.  Ry.  Go.  (1867)  3  Ch.  262.  There  is  another  class  of 
cases  in  which  abuse  of  corporate  powers  or  authorities  is  complained 
of,  but  the  particular  act  is  within  the  competence  of,  and  may  be 
affirmed  or  disaffirmed  by,  "the  ultimate  authority  within  the 
society  itself"  (in  the  words  of  Wickens  V.-C.  just  now  cited),  and 
therefore  the  corporation  itself  is  prima  facie  the  proper  plaintiff. 
See  Lindley  on  Companies,  674  sqq.  Gray  v.  Levm  (1869)  8  Ch.  1035 
1061 ;  MacDougall  v.  Gardiner  (1875)  10  Ch.  606, 1  Ch.  D.  13, 21 ;  Rmsell 
V.  Wakefield  Waterworks  Co.  (1875)  20  Eq.  474, 44  L.  J.  Ch.  496.  "The 
majority  are  the  only  persons  who  can  complain  that  a  thing  which 
they  are  entitled  to  do  has  been  done  irregularly"  (a).  The 
exception  is  when  a  majority  have  got  the  government  of  the 
corporation  into  their  own  hands,  and  are  using  the  corporate  name 
and  powers  to  make  a  profit  for  themselves  at  the  expense  of  the 
minority;  then  an  action  is  rightly  brought  by  a  shareholder  on 
behalf  of  himself  and  others,  making  the  company  a  defendant : 
Mentcr  v.  Hooper's  Telegraph  Works  (1874)  9  Ch.  350,  43  L.  J.  Ch. 
330  ;  Mason  v.  Harris  (1879)  11  Ch.  Div.  97,  48  L.  J.  Ch.  589.  We 
mention  these  cases  only  to  distinguish  them  from  those  with  which 
we  are  now  concerned. 


Limited  With  regard  to  the  doctrine  of  limited  agency,  and  to  its  peculiar 

agency  of   importance  in  the  case  of  companies  constituted  by  public  documents, 

directors,    ^^  persons  dealing  with  them  being  considered  to  know  the  contents 

of  those  documents  and  the  limits  set  to  the  agent's  authority  by  them, 


(a)  Mem8hL.J.  1  Cb.  D.  at  p.  25. 
Aa  to  a  shareholder's  right  to  use 
tbe  company's  name  as  plaintiff,  see 
Pender  v.  Luthir^fton  (1877)  6  Ch.D. 
70,  46  L.  J.  Oh.  317;  Ducketty.  Oover 


(1877)  6  Cb.  D.  82,  46  L.  J.  Cb. 
407 ;  aUbcr  Light  Co.  v.  Sillier  (\m) 
12  Cb.  D.  717,48  L.  .7.  Ch.  385: 
Harben  v.  Phillipt  (1882-3)  23  Ch. 
D.  14,  29,  88. 
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it  may  be  usofol  to  give  Lord  Hatherley's  concise  statement  of  the 
law  (when  V.-C.)  in  Fountaine  v.  Carmarthen  By.  Co.  (1868)  5  Eq. 
316,  322,  37  L.  J.  Ch.  429. 

"In  the  case  of  a  registered  joint  stock  company,  all  the  world 
of  course  havv^  notice  of  the  general  Act  of  Parliament  and  of  the 
special  deed  which  has  been  registered  pursuant  to  the  provisions 
of  the  Act,  and  if  there  be  anything  to  be  done  which  can  only 
be  done  by  the  directors  under  certain  limited  powerc>,  the  person 
who  deals  with  the  directors  must  see  that  those  limited  powers 
are  not  being  exceeded.  If,  on  the  other  hand,  as  in  the  case  of 
Royal  British  Bank  v.  Turquand  (a),  the  directors  have  power  and 
authority  to  bind  the  company,  but  certain  preliminaries  are  re- 
quired to  be  gone  through  on  the  part  of  the  company  before  that 
power  can  be  duly  exercised,  then  the  person  contracting  with  the 
directors  is  not  bound  to  see  that  all  these  preliminaries  have  been 
observed.  He  is  entitled  to  preoume  that  the  directors  are  acting 
lawfully  in  what  they  do.  That  is  the  result  of  Lord  Campbell's 
judgment  in  Royal  British  Bank  v.  TurqiMnd."  For  fuller  exposition 
see  Lindley  on  Companies",  166  sqq. 

The  contrast  of  the  two  classes  of  cases  is  well  shown  in  lioyal  Royal 
British  Bank  v.  Turquand  {supra)  and  Balfour  v.  Ernest  (1859)  5  C.  British 
B.  N.  S.  601,  28  L.  J.  C.  P.  170.     In  the  former  case  there  was  power  ^ul'^^jand 
lor  the  directors  to  borrow  money  if  authorized  by  resolution :  and  it  &c. 
was  held  that  a  creditor  taking  a  bond  from  the  directors  under  the 
company's  seal  was  not  bound  to  inquire  whether  there  had  been  a 
lesolution.    Jervis  C.J.  said  in  the  Exchequer  Chamber  (the  rest  of 
ihe  Court  concurring) : — 

"We  may  now  take  for  granted  that  the  dealings  with  these 
companies  aie  not  like  dealings  with  other  partnerthips,  and  that 
the  parties  dealing  with  them  are  bound  1o  read  the  statute  and  the 
deed  of  settlement.  But  they  are  not  bouuil  to  do  more.  And  the 
Ijaity  litre  on  reading  the  deed  of  settkineiit  would  find  not  a 
prohibition  from  borrowing,  but  a  permission  to  do  so  on  certain 
conditions." 

The  same  principle  has  been  followed  in  many  later  cases  {Ex 
jHirte  Eagle  Insurance  Co.  (1858)  4  K.  &  J.  540,  27  L.  J.  Ch.  829  ; 
Campbell's  ca.  etc.  (1873)  9  Ch.  1,  24,  43  L.  J.  Ch.  1  ;  Totterdell  v. 
Fareham  Brick  Co.  (1866)  L.  R.  1  C.  P.  674,  35  L.  J.  C.  P.  278  ;  Re 
County  Life  Assce.  Co.  (1870)  5  Ch.  288,  39  L.  J.  Ch.  471,  a  \ery 
strong  case,  for  the  persons  who  issued  the  policy  were  assuming  to 
cany  on  business  as  directors  of  the  company  without  any  authority 
at  all ;  Romford  Canal  Co.  (1883)  24  Ch.  D.  85,  52  L.  J.  Ch.  729), 


(a)  5  E.  &  B.  248,  6  ibid.  237,  24  L.  J.  Q.  B.  327,  25  ibid.  327. 
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and  it  was  deciaively  affirmed  by  the  House  of  Lords  in  Mahony  v. 
East  Holyford  Mining  Co.  (1875)  L.  R.  7  H.  L.  869.  In  that  case 
a  bank  had  honoured  cheques  drawn  by  persons  acting  as  directors 
of  the  company,  but  who  had  never  been  properly  appointed  ;  and 
these  payments  were  held  to  be  good  as  against  the  liquidator  the 
deilings  having  been  on  the  face  of  them  regular,  and  with  de  facto 
officers  of  the  company.  Shareholders  who  allow  persons  to  assume 
office  and  conduct  the  company's  business  are,  as  against  innocent 
third  persons,  no  less  bound  by  the  acts  of  these  de  facto  officers  than 
if  they  had  been  duly  app)inted.  It  is  for  the  shareholders  to  see 
that  unauthorized  persona  do  not  usurp  office,  and  that  the  business 
is  properly  done  (a). 

In  Bdlfour  v.  Eftiest  the  action  was  on  a  bill  given  by  directors  of 
an  insurance  company  for  a  claim  under  a  policy  of  another  company 
the  two  companies  having  arranged  an  amalgamation ;  this  attempted 
anaalgimation,  however,  had  been  judicially  determined  to  be  void  : 
Ernest  v.  NicholU,  6  H.  L.  C.  401,  revg.  S.  C.  nom.  Fori  of  London 
Goh  case  (1854)  5  D.  M.  G.  465.  The  directors  had  power  by  the 
deed  of  settlement  to  borrow  money  for  the  objects  and  business  of 
the  company  and  to  pay  claims  on  policies  granted  by  the  company, 
and  they  had  a  piwer  to  make  and  accept  bills,  &c.  which  was  not 
restricted  in  terms  as  to  the  objects  for  which  it  might  be  exercised. 
It  was  held  that,  taking  this  with  the  other  provisions  of  the  deed, 
they  could  bind  the  company  by  bills  of  exchange  only  for  its 
ordinary  purposes,  and  not  in  pursuance  of  a  void  scheme  of  amalga- 
mation, that  the  plaintiffs  must  be  taken  to  have  known  of  their  want 
of  authority,  which  might  have  been  ascertained  from  the  deed,  and 
that  they  therefore  could  not  recover .  "  This  bill  is  drawn  by 
procuration,''  said  Willes  J.,  "and  unless  there  was  authority  to 
draw  it  the  company  are  not  liable  (6)  ...  this  is  the  bare  case 
of  one  taking  a  bill  from  Company  A.  in  respect  of  a  debt  due  from 
Company  B.,  there  being  nothing  in  the  deed  (which  must  be  taken 
to  have  been  known  to  the  plaintiffs)  to  confer  upon  the  directors 
authority  to  make  it." 

The  connexion  with  ordinary  partnership  law  is  brought  out  in 
the  introductory  part  of  Lord  Wensleydale's  remarks  in  Ernest  v. 
NichoUs  (1857)  6  H.  L.  C.  401,  417  :— 

"  The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  powers 
of  one  partner  to  bind  the  others,  is  a  branch  of  the  law  of  principal 
and  agent.    Each  member  of  a  complete  partnership  is  liable  for 


(a)  Opinion  of  judges,  at  p.  880 ; 
per  Lord  Hatherley,  at  pp.  897-8. 
(6)  In  form  it  wm  •  bill  drawn 


by  two  directors  on  the  company's 
cashier,  and  sealed  with  the  oom- 
pany**  seal. 
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himself,  and  as  agent  for  the  rest  binds  them  upon  all  contracts 
made  in  the  course  of  the  ordinary  icope  of  the  partnership  business. 
....    Any  restriction  upon  the  authority  of  each  partner, 
imposed  by  mutual  agreement  among  themselves,  could  not  affect 
third  persons,  unless  such  persons  had  notice  of  them  ;  then  they 
could  take  nothing  by  contract  [sc.  as  against  the  firm]  which  those 
restrictions  forbade.    [The  law  in  this  form,  i.e..,  the  presumption  of 
every  partner  being  the  agent  of  the  firm,  being  obviously  inapplicable 
to  joint-stock  companies],  the  legislature  then  devised  the  plan  of 
incorporating  these  companies  in  a  manner  unknown  to  the  common 
lavr,  with  special  powers  of  management  and  liabilities,  providing  at 
the  same  time  that  all  the  world  should  have  uotice  who  were  the 
persons  authorized  to  bind  all  the  shareholders  by  requiring  the  co- 
partnership deed  to  be  registered    .    .     and  made  accessible  to  all." 
The  continuation  of  the  passage,  however,  goes  too  far  ;  in  fact,  it 
disregards  the   distinction  established  by  Royal  British  Bank  v. 
hrquand,  and  the  Courts  have  distinctly  declined  to  adopt  it  {Agar 
V,  Athenasum  Life  As$ce.  Soc.  (1858)  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P. 
95 ;  Prince  of  Wales  Assce.  Co.  v.  Harding  (1857)  E.  B.  &  E.  183,  27 
L  J.  Q.  B.  297).     The  last  case  of  this  class  is  Chapleo  v.  Brunswick 
SitHding  Society  (1881)  6  Q.  B.  Div.  696,  50  L.  J.  Q.  B.  372. 

We  now  pass  on  to  the  cases  which  show  how  far  transactions  in 

tlie  conduct  of  a  company's  affairs  which  in  their  'inception  were 

I  invalid  as  t^ainst  any  dissenting  shareholder  may  nevertheless  be 

made  binding  on  the  partnership  and  decisive  of  its  coUactive  rights 

(atall  events  as  batween  the  company  and  its  own  post  or  present 

1  members)  by  the  subsequent  assent  of  all  the  shiTeholders,  though 

;  assent  be  informal  and  shown  only  by  acquiescence.    The 

Ikiding  examples  on  this  head  are  given  by  the  well-known  cases  in 

the  House  of  Lords  which  arose  in  the  windin^'-up  of  the  Agri- 

1  culturists'  Cattle  Insurance  Company. 

They  have  been  relied  on  as  authorities  for  the  proposition  that 
k  unanimous  assent  of  shareholders  may  bind  a  compaay  in  its 
I  corporate  capacity  to  anything :  but  since  the  decision  of  the  House 
p(  Lords  in  Ashbury  Ry.  Carriage  da  Iron  Co.  v.  Riche  (1875)  L.  R. 
jiH.  L.  663,  44  L.  J.  Ex.  185,  this  view  is  untenable.  "In  no 
of  those  cases,"  observed  Lord  Cairns,  "  was  there  any  question 
Itito  whether  the  power  of  the  whole  company  had  been  exceeded" 
j(L,  R  7  H.  L.  674).  The  whole  matter  was  one  of  the  internal 
[coiiatitution  and  affairs  of  the  company,  and  there  was  no  occasion 

I  consider  to  what  extent  or  in  what  transactions  the  assent  of 
likareholders  was  capable  of  binding  the  company  as  against 
Ittangers.     Moreover,  the  irregular  act  which  was  ratified  was 


Ratifica- 
tion of 
irregular 
transac- 
tions by 
assent  of 
all  the 
ahare- 
hoKers. 
S  packman 
V.  Erans, 
&c.  con- 
sidered. 
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unauthorized  as  to  the  manner  and  form  of  it,  but  belonged  to  an 
authorized  clasf,  as  pointed  out  by  Lord  Romilly  (L.  11.  3  H  t 
244-5)  (o).  The  general  nature  of  the  facts  was  thus  :  At  a  meeting 
of  the  company  an  arrangement  was  agreed  to,  afterwards  called  the 
Chippenham  arrangement,  by  which  shareholders  who  elected  to  do 
so  within  a  certain  time  might  retire  from  the  company  un  specified 
terms  by  a  nominal  forfeiture  of  their  shares.  The  deed  of  settlement 
contained  provisions  for  forfeiture  of  shares,  but  not  such  as  tt) 
warrant  this  arrangement.     It  was  held — 

In  Evans  v.  Smallcombe  (1868)  L.  R.  3  H.  L.  249,  that  the 
Chippenham  arrangement  could  be  supported  (as  having  becouiL' 
part  of  the  internal  regulations  of  the  company)  only  by  the  assent 
of  all  the  shareholders,  but  that  in  fact  there  was  knowledge  and 
acquiescence  sufficiently  proving  such  assent.  A  shareholder  who  had 
retired  on  the  terms  of  the  Chippenham  arrangement  was  therefore 
not  liable  to  be  put  on  the  list  of  contributories.  (Cp.  Brotherhood's 
ca.  (1862)  4  D.  F.  J.  566,  an  earlier  and  similar  decision  in  the  same 
winding-up.) 

In  Spackman  v.  Evans  (1868)  L.  R.  3  H.  L.  171,  34  L.  J.  Ch.  321 
that  a  later  and  distinct  compromise  made  with  a  smaller  number  of 
dissentient  shareholders  had  not  in  fact  been  communicated  to  all 
the  shareholders  as  distinct  from  the  Chippenham  arrangement,  and 
could  not  be  deemed  to  have  been  ratified  by  that  acquiescence  which 
ratified  the  Chippenham  arrangement ;  and  that  a  shareholder  who 
had  retired  under  this  later  compromise  was  therefore  rightly  made 
a  contributory. 

In  Houldsworth  v.  Evans  (1868)  L.  R.  3  H.  L.  263,  that  time  was  of 
the  essence  of  the  Chippenham  arrangement,  so  that  when  a  share- 
holder was  allowed  to  retire  on  the  terms  of  the  Chippenham  arrange- 
ment after  the  date  fixed  for  members  to  make  their  election,  this,  in 
fact,  amounted  to  a  distinct  and  special  compromise,  which  ought  to 
have  been  specially  communicated  to  all  the  shareholders  :  this  case 
therefore  followed  Spackman  v.  Evans  (6).  Cp.  Stewards  ca.  (1866) 
1  Ch.  611. 

The  question  of  the  shareholders'  knowledge  or  assent  in  each  case 
involved  delicate  and  difficult  inferences  of  fact,  and  on  these  the 
opinions  of  the  Lords  who  took  part  in  the  decisions  were  seriously 
divided.  It  may  perhaps  also  be  admitted  that  on  some  inferences 
of  mixed  fact  and  law  there  was  a  real  diiference  ;  but  it  may  safely 


(it)  See  also  the  judgment  of 
Arahibfdd  J.  in  Jticfie  v.  Athbv/ry 
Ry.  Carriage  Co.  (1875)  L.  B.  9  Ex. 
289,  43  L.  J.  Ex.  177. 


(h)  (1868).  See  also  L.  R.  7  C.  P. 
51-2,  and  note  the  remark  of  Willei 
J.  p.  63,  34  L.  J.  Oh.  321. 
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be  afi&rmed  that  on  any  pure  question  of  law  there  was  none  (a). 
These  cases  appear  to  establish  in  substance  the  following  propositions: 
(1).  For  the  purpose  of  binding  a  company  as  against  its  own  share- 
holders, irregular  transactions  of  an  authorized  class  may  be  ratified 
by  the  assent  of  all  the  individual  shareholders.  (2).  Such  assent 
must  be  proved  as  a  fact.  Acquiescence  with  knowledge  or  fidl 
means  of  knowledge  may  amount  to  proof  of  assent,  and  lapse  of 
time,  though  not  conclusive,  is  material.  The  converse  proposition 
that  the  assent  of  a  particular  shareholder  will  bind  him  to  an 
irregular  transaction  as  against  the  company  is  likewise  well 
established,  but  does  not  fall  within  our  present  scope.  See  Camp- 
hell's  ca.,  &c.  (1873)  9  Ch.  1,  43  L.  J.  Ch.  1. 

The  later  case  of  Phosphate  of  Lime  Co.  v.  Green  (1871)  L.  R.  7  Phosphate 
C.  P.  43,  was  of  much  the  same  kind  though  in  a  different  form,  n^ 
The  action  was  by  the  company  against  past  shareholders  for  a  debt,  Green, 
and  the  defence  rested  on  an  accord  and  satisfaction  which  had  been 
effected  by  an  irregular  forfeiture  of  the  defendant's  shares,  and 
which  in  the  result  was  upheld  on  the  ground  of  the  shareholder's 
acquiescence.  There  is  nothing  to  throw  any  light  on  the  question 
whether  in  the  case  of  a  tradjng  company  formed  under  the  Com- 
panies Act,  1862,  there  is  any  class  of  acts  which  not  even  the 
unanimous  assent  of  shareholders  can  ratify :  it  was  not  necessary 
to  consider  the  existence  of  such  a  distinction,  nor  was  it  brought 
to  the  attention  of  the  Court.  Note  that  thf  difficulty  as  to  in- 
ferences of  fact  was  much  less  than  in  the  caser  before  the  House  of 
Lords,  as  the  Court  had  to  say,  not  whether  there  had  been 
acquiescence,  but  whether  there  waa  evidence  from  which  a  jury 
might  reasonably  have  found  acquiescence  (see  pp.  61,  62)  (b). 

Doctrine  of  public  policy. 

In  E.  a  By.  Co.  v.  Hawkea  (1855)  5  H.  L.  C.  331,  24  L.  J.  Ch.  Public 
601,  Lord  Cranworth,  who  as  we  have  seen  was  a  decided  upholder  w^'^^i 
of  the  prima  facie  unlimited  capacity  of  corporations,  after  citing  v.  Hawke's. 
dolman  v.  E.  C.  By.  Co.^  Salomons  v.  Laing,  Bagshaw  v.  E.  Union 
%.  Co.  (see  above,  pp.  676, 676, 684),  expressed  himself  as  follows  : — 
"It  must  be  now  considered  as  a  well  settled  doctrine  that  a  company 
incorporated  by  Act  of  Parliament  for  a  special  purpose  cannot 
devote  any  part  of  its  funds  to  objects  unauthorized  by  the  terms 
I  of  its  incorporation,  however  desirable  such  an  application  may 
appear  to  be."    In  this  case  the  disputed  contract  was  held  good, 

d  the  distinction  was  pointed  out  between  an  act  which  is  for- 


(o)  See  per  Willes  J.,  L.   K.   7 
IC.P.60. 
(b)  See  further  on  the  subject  of 

P. 


ratification  by  companies,  Lindley 
on  Companies,  175-181. 


y  y 
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Taylor  v. 
CbicheB- 
ter,  &o.  Co. 


bidden  or  illegal  in  itself,  e.  gr.,  obstructing  a  navigable  river  by 
building  a  bridge  across  it,  as  in  Mayor  of  Norwich  v.  Norfolk  Rtj. 
Go.  (1855)  4  E.  &  B,  397,  24  L.  J.  Q.  B.  105,  and  an  act  which  is 
merely  unauthorized  as  between  directors  and  shareholders.  A 
pretty  full  account  of  this  case  is  given  in  the  judgment  of  Black- 
burn J.  in  Taylor  v.  Chichester  <&  Midhnrst  By.  Co.  (1867)  L.  R.  2 
Ex.  356,  386—9,  39  L.  J.  Ex.  217  ;  and  the  effect  of  the  doctrine  of 
public  policy  in  imposing  restrictions  on  corporate  action  which  are 
beyond  and  independent  of  the  rights  of  individual  shareholder?, 
and  which  therefore  their  assent  is  powerless  to  remove,  is  explained 
in  a  subsequent  passage  of  the  same  judgment,  which  points  out 
that  in  incorporating  a  company  the  legislature  has  two  distinct 
purposes,  the  convenience  of  the  shareholders  and  the  benefit  of  the 
public.  Every  shareholder  has  rights  against  the  corporation  analo- 
gous to  those  of  partners  between  themselves,  and  may  object  to  un- 
authorized acts  being  done.  These  individual  rights  however  may 
be  waived.  But  if  the  legislature  actually  forbids  the  company  to 
enter  upon  certain  transactions,  then  no  assent  will  make  such 
transactions  binding.  Whether  such  a  prohibition  exists  depends  in 
each  case  on  the  construction  of  the  statute  (pp.  378-9), 

How  far  the  Court  should  be  guided  in  the  construction  of  sucli 
statutes  by  the  consideration  of  the  general  policy  of  such  legislation 
is  a  question  on  which  there  has  been  much  difference  of  opinion. 

We  have  already  referred  shortly  to  Ashbury  By.  Carriage  Co.  v. 
An™^*"**"  i2ic?ic.  In  this  case  the  distinct  question  arose  (for  the  first  time  it  is 
believed),  whether  the  Companies  Act  of  1862  does  or  does  not 
forbid  a  company  formed  under  it  to  bind  itself  by  contract  to  an 
undertaking  beyond  the  purposes  specified  in  the  memorandum  of 
association.  The  12th  section  of  the  Act  says  that  a  company  shall 
not  alter  its  memorandum  of  association  except  in  certain  particu- 
lars as  to  capital  and  shares  (a) ;  the  Exchequer  Chamber  was 
equally  divided  as  to  the  effect  of  this.  Blackburn,  Brett  and 
Grove  JJ.  were  of  opinion  that  it  did  not  amount  to  making  com- 
panies incapable  of  binding  themselves  to  anything  beyond  the 
scope  of  the  memorandum  ;  Archibald,  Keating  and  Quain  JJ.  held 
that  it  did.  They  thought  it  to  be  "  the  policy  as  well  as  the  true 
construction  "  of  the  Act  "  to  ignore  (so  to  speak)  the  existence  of 
the  corporation  and  the  power  of  the  shareholders,  even  when 
unanimous,  to  contract  or  act  in  its  name  for  any  purpose  substan- 
tially beyond  or  in  excess  of  its  objects  as  defined  by  the  memoran- 
dum of  association"  (p.  291).    Admitting  that  a  corporation  has 


Ashbury 
Ry.  Car- 
riage  Co. 
V.  Riche. 
Policy  of 
Con 
Act, 


(a)  Extended  by  the  Act  of  1867,  ss.  9,  sqq.,  21,  but  only  to  other 
matters  of  the  like  sort. 
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prima  facie  as  incident  at  Common  Law  the  large  powers  laid  down 
in  the  Sutton's  Hospital  case,  10  Co.  Eep,  30  h,  and  citing  the  state- 
ment of  the  law  by  Lord  Cranworth  in  Shrcivsbury  and  Birmingham 
Ry.  Co.y.L.SN.  H^.^y,  Co.  (given  above,  pp.  676, 679),  the  judgment  of 
Archibald  J.  (L.  R.  9  Ex.  pp.  292-3),  proceeds  to  say  that  "  the  pre- 
sumption of  a  prima  facie  general  authority  to  contract "  is  rebutted 
by  the  "  express  provision  that  the  scope  and  objects  of  the  company 
as  originally  declared  by  its  memorandum  of  association  shall  be 
unchangeable.''  The  corporation  may  be  regarded  as  non-existent 
for  the  purpose  of  contracts  beyond  these  objects  ;  and  if  so,  the  in- 
dividual assents  of  all  the  shareholders  cannot  give  the  ideal  legal 
body  of  the  corporation  a  capacity  of  which  the  legislature  has 
deprived  it,  so  as  to  render  an  agreement  substantially  beyond  the 
defined  objects  "  a  contract  of  the  ideal  legal  body,  which  exists  only 
as  a  corporation  and  with  powers  and  capacity  which  are  thus  ad- 
mittedly exceeded." 

This  opinion  was  confirmed  by  the  unanimous  decision  of  the 
House  of  Lords,  L.  R.  7  H.  L.  653,  which  proceeds  not  so  much  on 
any  one  section  as  on  the  intention  of  the  Act  appearing  from  its 
various  provisions  taken  as  a  whole.  The  existence  and  competence 
of  the  company  are  limited  by  the  memorandum  of  association, 
which  is  "  as  it  were  the  area  beyond  which  the  action  of  the  com- 
pany cannot  go"  (Lord  Cairns,  at  p.  671).  This  being  the  funda- 
mental instrument,  a  provision  in  the  articles  of  association  which 
has  the  effect  of  applying  the  capital  of  the  company  to  a  purpose 
not  within  the  scope  of  the  memorandum  is  invalid  (Guinness  v. 
Land  Corporation  of  Ireland  (1882)  22  'Ch.  Div.  349).  Precisely 
analogous  questions  are  not  likely  to  arise  very  often,  but  the  deci- 
sion lays  down  with  sufficient  clearness  the  lines  that  must  hence- 
forth be  followed  in  the  treatment  of  the  law.  As  to  when  the 
Attorney-General  is  entitled  to  interfere,  see  A.-G.  v.  0.  E.  R.  Co. 
(1880)  1 1  Ch.  Div.  449,  49  L.  J.  Ch.  545. 

In  1883  Bowen  L.J.  expressed  the  opinion  that  in  the  case  of  a 
statutory  corporation  there  is  no  presumption  at  all :  it  "  may  or 
may  not  be  meant  to  possess  all  or  more  or  less  of  the  qualities  with 
which  a  corporation  at  common  law  is  endowed" :  Baroness  Wenlock 
V.  Biver  Dee  Co.,  reported  in  a  note,  36  Ch.  D.  at  p.  685. 


Note  E. — History  of  Consideration. 
We  may  first  note  the  difference  between  our  Consideration  and  Cause  in 


modern 


its  nearest  Continental  analogies ;  a  difference  not  always  realized  (a),  pjg„pj, 


(o)  See  the  arguments  in  Thomas  v.  Thomas  (1842)  2  Q.  B.  851,  Finch 
Sel  Ca.  263. 
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and  instructive  enough  to  be  worth  dwelling  upon  a  little.  "We  read 
in  the  French  Code  Civil,  following  Pothier :  "L'obligation  sans  cause 
ou  sur  •ine  fausse  cause,  ou  sixr  une  cause  illicite,  ne  pent  avoir  aucun 
eflfet " :  \  Looking  at  this  text  alone,  nothing  would  at  first  sight  seem 
more  n.ilural  to  an  English  lawyer  than  simply  to  translate  cause  by 
consideration.  But  let  him  turn  to  a  French  commentary  on  the  Code 
and  he  finds  no  distinct  and  comprehensive  definition  of  cause  as  a 
legal  term  of  art,  but  a  scholastic  discussion  of  efficient,  final  and 
impulsive  causes  (6).  Going  on  to  see  what  is  in  fact  included  in 
the  cause  of  the  French  law,  we  find  it  wider  than  our  Consideration 
in  one  way  and  narrower  in  another.  On  the  one  hand  the  exist- 
ence of  a  natural  [i.  e.  moral]  obligation,  or  even  of  a  real  or  supposed 
duty  in  point  of  honour  only  (c),  may  be  quite  enough.  Nay,  the 
deliberate  intention  of  conferring  a  gratuitous  benefit,  where  sucli 
intention  exists,  is  a  sufficient  foundation  for  a  binding  unilateral 
promise  :  "  Dans  les  contrats  de  bienfaisance,  la  Iib6ralit6  que  I'uue 
des  parties  veut  exercer  envers  I'autre  est  une  cause  suffisante  de 
I'engagement  qu'elle  contracte  envers  elle."  (Pothier,  I.e.)  (d).  TLe 
meaning  of  sans  c«nse  seems  accordingly  to  be  confined  to  cases  of 
what  we  should  call  total  failure  (as  distinguished  from  mere 
absence)  of  consideration  (e).  On  the  other  hand  there  is  this  limi- 
tation, that  the  promisee  mu::t  have  an  interest  in  the  subject-matter 
of  the  promise  which  is  apparent  and  capable  of  estimation  (Potliier 
§§  54,  55,  60).  This  doctrine  seems  to  have  arisen  from  a  doubtl'id 
exten-sion,  if  not  a  misunderstanding,  of  the  technical  rules  which 
governed  the  Roman  Stipulation.  Of  course  a  contract  between  A. 
and  B.  cannot  as  a  rule  give  a  right  of  action  to  C,  but  the  maxim 
Alteri  stipulari  nemo  potest  (/)  is  relied  on  by  French  jurisprudence 
as  equivalent  to  the  wider  general  proposition  that  a  promise  by  A. 
to  B.  to  do  something  for  C.'s  benefit  gives  no  right  of  action  to  any 
one.  Pothier  puts  this  case :  The  owner  of  a  wall  opposite  my  friend's 
window  promises  at  my  request  to  whitewash  it  so  as  to  give  my 


(a)  Code  Civ.  1131,  Pothier  Obi. 
§42. 

(6)  Demolombe,  Cours  du  Code 
Nap.  24.  329. 

(c)  "  D68ir  de  satisfaire  aux  lois 
de  I'honneur  et  ( e  la  d61icate8se." 
Sirey  and  Gilbert,  Codes  Annoti's, 
ad  loc. ;  Demolombe,  op.  cit.  p. 
835. 

(d)  The  same  in  the  modern  law, 
see  extract  from  Kogron  in  Lang- 
dell's  Sel.  Ca.  on  Cont.  169. 

(e)  Demolombe,  op.  cit.  p.  342. 


(/)  D.  4.5,  1  de  V.  o.  38,  §17; 
T.  3.  19,  §  4.  The  rule  could  always 
be  escaped  by  inserting  a  liquidated 
penal  sum  payable  to  the  stipulator: 
a  Stipulation  thus  framed,  AVill  you 
pay  so  much  to  J.  S.  on  such  a  day? 
would  be  naught,  but  If  it  ran,  AV'ill 
yv)u  pay  so  much  to  me  if  you  do 
not  pay  J.  S.?  it  v/as  good  enough. 
It  is  not  quite  clear  from  Uractmi's 
language  (fo.  100  ,t-b)  whuther  he 
meant  to  contradict  the  rulo  of  the 
civil  law. 
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friend  more  light :  I  cannot  sue  him  for  not  doing  it,  though  I  had  ^ 
promised  to  pay  him  for  it  and  should  have  been  liable  to  pay  for 
the  work  if  done.  In  English  phrase  the  rule  would  seem  to  come 
to  this  : — there  can  be  no  contract  where  the  nature  of  the  agree- 
ment is  such  that  the  promisee  could  recover  only  nominal  damages 
for  a  breach  of  it.  But  it  seems  the  doctrine  is  not  much  favoured, 
and  slight  circumstances  are  laid  hold  of  to  exclude  its  application, 
e.  g.  a  contingent  legal  liability  of  the  promisee  in  respect  of  the 
subject-matter.  The  Code  (Art.  1119)  expresses  no  more  in  terms 
than  the  Latin  maxim,  but  is  of  course  construed  in  the  same 
way  (a).  In  the  Civil  Code  of  Lower  Cauada,  however,  we  find  the 
English  consideration  introduced,  professedly  as  a  synonym  of 
muse  (ss.  984,  989);  it  would  seem  therefore  that  the  English  juris- 
prudence on  this  point  has  been  there  introduced  by  English  lawyers, 
and  has  in  effect  supplanted  the  French  by  its  greater  convenience 
and  simplicity.  For  the  intermediate  mediaeval  usage  see  Codex  LL. 
Normannicarum  (about  a.d.  1250),  ap.  Ludewig,  Reliq.  MSS.  vii. 
313.  (De  pactis).  .  .  ex  promisso  enim  nemo  debitor  constituitur, 
nisi  causa  legitima  precesserit  prpmittendi  .  .  .  nee  eciam  pro- 
niisaio  aliquem  facit  debitorem  nisi  causa  promittendi  fuerit  pre- 
monstrata. 

Thus  the  Roman  theory  whether  in  its  classical  or  in  its  modern 
shape  falls  short  of  the  completeness  and  common  sense  ol  our  own  ; 
but  only  one  step  seems  wanting  {h).  If  the  Roman  lawyei's  or  the 
civilians  in  modern  times  had  ever  fairly  anked  themselves  what 
were  the  common  elements  in  the  various  ;  ots  of  facts  which  uud«'r 
the  name  of  causa  made  various  kinds  of  contractu  actionable,  they 
could  scarcely  have  failed  to  extract  something  e<{uiviilent  t(»  our 
Consideration.  The  fact  that  they  did  not  take  that  step  is  much 
more  difficult  to  account  for  than  the  fact,  if  a  fact  it  be,  that  we 
(lid. 

The  actual  history  of  the  Faiglisli  do(lrine  is  obscure.     The  most  History 
we  can  affirm  is  that  the  general  idea  was  formed  somewhere  in  the  ?*    yy. 
latter  part  of  the  fifteenth  century  ;  that  at  the  same  time  or  a  little  concep- 
kter  nudum  pactum  lost  its  ancient  meaning,  {vh.  an  agreement  tion. 
not  made  by  specialty  so  as  to  support  an  action  of  covenant,  or 
falling  within  one  of  certain  classes  so  as  to  support  an  action  of 
debt)  and  came  to  mean  what  it  does  now  ;  and  that  the  rvord  Con- 
sideration in  the  sense  now  before  us  came  into  use,  at  least  as  a 
settled  terni  of  art,  still  later.     It  is  hardly  needful  to  mention  that 


(a)  Codes  Annettes,  ad  loc.  j  Do- 
molombe,  op.  cit.  p.  198. 
(h)  Ulpian's  "habet  in  se  negotium 


aliquod  "  comes  near  to  taking  it : 
I).  19.  5.  de  praeecr.  verbis,  15. 
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in  the  early  writers  considerare,  consideratio  always  mean  the  judg- 
ment of  a  court ;  this  usage  was  preserved  down  to  our  own  time 
in  the  judgments  of  the  common  law  courts  in  the  form  "  It  ig 
considered,"  wantonly  altered  to  "  It  is  adjudged"  under  the  Judi- 
cature Acts. 
Case  in  37  The  early  cases  of  actions  of  assumpsit  show  by  negative  evidence 
which  ia  almost  or  elusive  that  in  the  first  Iialf  of  the  Ifith  century 
Ihe  doctrine  of  Oonsivlomtion  was  quite  unformed.  The  phrase  qrid 
•pro  qiio,  which  was  ajv^vi\)priato  in  debt,  not  in  assumpsit,  is  earlier, 
see  10  Ed.  III.,  23  \a).  But  in  1459  we  find  a  giv*t  v^ylvAuce  in  a  case 
to  which  we  havo  already  referred  jvj  s^howiug  th«'*»  an  action  of  debt 
would  thou  lie  on  an>'  wnisideration  executvsl.  The  oahci  was  tins ; 
Debt  iu  the  Common  Pleas  ou  an  agreement  between  the  plalutill 
and  defendant  that  plaintiff  should  marry  one  Alice,  the  defendant's 
daughter,  on  which  marriage  defendant  would  g've  plainlill"  100 
marks.  Averment  that  the  marriage  had  taken  place  and  the  de- 
fendant refused  to  pay.  Danvers  J.  said  :  '*  The  defendant  has 
Quid  pro  quo  :  for  he  was  charged  with  the  marriage  of  his  daughter 
and  by  the  espousals  he  is  discharged,  so  the  plaintiff  has  doue  v.diat 
was  to  be  paid  for.  So  if  I  tell  a  man,  if  he  will  carry  twenty 
quarters  of  wheat  of  my  master  Prisot's  to  G.,  lie  shall  have  40s., 
and  thereupon  he  carry  them,  he  shall  have  his  action  of  debt  against 
me  for  the  40s. ;  and  yet  the  thing  is  not  done  for  me,  hit  only  by  my 
oommand:  so  here  he  shoves  that  he  has  performed  the  espousals, 
and  so  a  good  cause  of  action  has  accrued  to  him  :  otherwise  if  ho 
had  not  performed  them  "  (6).  Moile  J.  agreed  :  Prisot  C.J.  and 
Di;nby  J.  thought  such  an  action  not  maintainable  except  on  a 
specialty,  and  an  objection  was  also  taken  to  the  jurisdiction  on  the 
ground  of  marriage  being  a  spiritual  matter:  the  case  was  adjoiirneil 
and  the  result  is  not  stated.  It  is  pretty  clear  however  that  Danvers 
at  any  rate  had  grasped  the  leading  and  characteristic  point  of  the 
niiidern  learning  of  Consideration — namely,  that  when  a  tiling  is 
done  at  a  man's  request,  the  law  does  not  ask  whether  it  is  for  hi.« 
appiu-ent  benefit,  but  tahes  it  as  against  him  to  be  of  tlie  value  he 
has  himself  chosen  to  put  upon  it.  The  word  is  not  here  used,  hut 
the  thing  is  expressed  by  Quid  pro  qu,) :  so  it  is  in  an  interesting 
cose  of  the  same  year,  wliere  a  bond  given  for  an  assignment  of 
debts  was  decreed  in  ('liancery  to  be  cauceUed,  for  the  reason  that 
no  duty  (c)  was  vested  in  the  assignee  by  the  assignment,  Hn  tliat  he 


(<t)  So  far  as  I  know,  and,  what 
is  much  more,  bo  far  as  Du  Cange 
knew,  (J II id  pro  quo  does  not  c^cu^ 
iu  Continental  documents. 

(b)  M.  '61  H.  VI.  8,  pi.  18. 


(c)  Sic  in  the  boo'c ;  tlic  word  is 
here  and  olHcwhere  imod  with  ft 
double  aspect,  like  oUijatiu,  as  ildii 
Htill  l». 
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had  not  Quid  pro  que  for  his  bond.  (An  assignment  of  debts  not  being 
by  way  of  satisfaction  or  security  for  an  existing  debt  was  not  then 
recognized  as  valid  even  in  equity)  (a).  In  an  earlier  case  of  assumpsit 
for  not  building  a  mill  as  promised  (b),  the  objection  was  taken 
that  it  did  not  appear  what  the  builder  was  to  have  for  his  work. 
But  here,  probably,  the  idea  is  not  that  there  must  be  quid  pro  quo 
to  support  the  promitte,  but  that  without  reward  there  can  be  no 
relation  of  hiring  and  service  to  found  the  duty  of  doing  the  work 
properly.  Some  time  later  we  find  the  principle  expressed  thus :  If 
I  promise  J.  S.  a  certain  sura  for  the  commons  [board]  of  J.  D. 
ail  action  of  debt  lies  for  this,  "  car  la  ley  intend  que  J.  S.  est  un 
Uel  per  que  service  jeo  aie  advantage"  (c).  In  the  Doctor  and 
HtuiliMit  (a.D.  1530)  we  find  substantially  the  modern  doctrine, 
IhiHigh  Uiii  litat  point  is  not  particularly  mentioned.  Tlie  following 
passage  shows  that  the  notion  oi  nudum  pactu7n  was  then  completely 
transfnnned  i — 

"  Ami  a  nude  or  naked  promise  is  where  a  man  promiseth  another  Doctor 
to  ylvu  liliii  certain  monoy  such  a  day,  or  to  build  an  house,  or  to  do  *°d 
him  such  certain  se/vjce,  and  nothing  is  assigned  for  the  money,  for 
the  bulM(f||i|^  lliif  i'llV  ilifl  service  ;   these  be  called  naked  promises 
because  there  is  notllii/g  fle«lf^li('/)  why  they  should  be  jiiade  ;  and  I    . 
think  no  action  lieth  in  those  cases,  thougli  they  be  not  performed." 
(|)ia).  2,  c.  24.) 


Not  many  lines  below  this  passage  the  Word  Consideration  is  used, 
hut  1)y  the  Doctor,  i.e.  the  canonist,  and  it  seems  doubtful  whether 
it  is  used  as  a  tofjjjiicu)  term.  So  far  as  we  know,  tlic  first  full 
discussion  ut  lUimUiH%i'lllll  jli  !!/«/  Il'jjj}^  >«  in  J'lowden's  report  of 
fihaiinyton  v.  HinMon  (Aiicli.  1  k  ^  pA]l  f  lij)  The  (luestion  in  the 
iiiHi'  wflH  whether  natural  lovu  uud  alfection  was  a  go(jd  considorati(ju 
to  support  u.  (iuvenaul  to  nlnud  seised  in  uses.  The  action  was  tres- 
pass, and  tJie  defendants  justified  as  servaois  (.iititled  uiidur  the 
iiiveiiaul:.  The  argument  for  tlic  plaintiffs  insists  on  "  value  or 
//(Diiipehse "  as  the  essence  of  Consideration,  and  shows  a  full 
understanding  of  the  law  in  itf^  modern  sense.  Among  other  cases 
uiarrfing  the  promisor's  daughter  ot  his  rcciucrtt  Is  |Hit  as  a  good 
conHJilcration.  Tlie  argument  for  the  defendants  is  lonR  «nd  desul- 
Itiry,  and  goes  int(j  much  irrek'vant  matter  about  A/lxtotle,  the 
utility  of  marriage,  and  the  Law  of  Nature :  and  tlie  notion  is  lirought 


Argu- 
ments iu 
Sharing- 
ton  V. 
Strotton, 
Mich.  7  & 
8  Eliz. 


(fi)  Hil.  37  H.  VI.  13,  pi.  3.  See 
I).  rOl,  below. 

(A)  a  H.  VI.  80,  pi.  b3  (p.  142, 
above). 


(.,)  1  Uol.  Ab.  &9,-?,  pi.  7,  citiug  17 
1''.  IV.  fi  (ivrg.);  and  see  other  cases 
aud  dicta  there  collected. 

{d)  Flowd.  298,  802. 
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Suggested 
origin 
of  the 
doctrine 
in  equity. 


Connexion 
of  quid  pro 
quo  with 
action  of 
debt. 


in  that  the  consideration  for  a  promise  must  show  some  apparent 
benefit  to  the  promisor :  it  is  said  that  a  promise  to  pay  money  in 
consideration  of  marriage,  such  as  above  mentioned,  would  be  nudum 
pactum  but  for  regard  to  Nature.  It  is  also  said  that  every  deed 
imports  a  consideration,  viz.,  the  will  of  him  that  made  it.  But  this 
seems  a  desperate  argument.  For  it  must  be  remembered  that  the 
common  law  rule  of  a  deed  wanting  no  consideration  at  all  was  in- 
applicable (a).  Before  the  Statute  of  Uses  a  merely  gratuitous 
agreement  or  declaration  of  uses  without  any  transfer  of  legal  pos- 
session was  ineffectual  to  create  a  use  even  if  made  by  deed:  and  the 
Statute  executes  a  legal  estate  only  where  before  t)in  Statute  there 
would  have  been  a  use  enforc"!\ble  in  cf|uity.  In  tlie  result  the 
Court  held  that  the  covenant  was  effectu.al  to  transfer  the  use,  natural 
love  and  affection  being  u  sufficient  consideration  to  support  it.  It 
does  not  appear  whether  they  were  prepared  to  go  the  wliole  length 
of  the  argument  for  the  defendants  and  hold  natural  love  and  affection 
a  good  consideration  for  contracts  of  all  sorts. 

As  is  well  shown  by  this  case,  the  question  of  Consideration  was  of 
importance  in  the  learning  of  Uses  before  the  statute  (b).  And  the 
reflection  is  obvious  that  both  the  general  conception  and  the  name  of 
Consideration  might  have  had  their  origin  in  the  Court  of  Chancery 
and  the  law  of  uses,  and  have  been  thence  imported  into  the  law  of 
contracts  rather  than  developed  by  the  common  law  courts.  On  this 
hypothesis  a  connexion  with  the  Roman  causa  may  be  suggested  with 
some  plausibility  (c).  But  it  may  be  answered  that  in  the  Chancery 
itself  the  idea  was  an  innovation.  Sharington  v.  Strotton  was  argued 
on  principle  without  any  reference  to  precedents.  Mr.  Ames  even 
thinks  the  borrowing  was  the  other  way  (d). 

Judge  O.  W.  Holmes  has  again  put  forward  a  quite  different  theory 
of  the  origin  of  Consideration,  which  he  regards  as  nothing  else  tlian 
a  generalization  from  the  technical  requirements  of  the  action  of  debt 
in  its  earlier  form  (The  Common  Law,  chapter  on  History  of  Contract, 
pp.  253,  sqq.;  Early  English  Equity,  L.  Q.  R.  i.  162).  One  mode  of 
proving  a  debt  was  by  the  oath  of  sufficient  men,  as  one  mode  of 
defence  was  by  the  corresponding  process  of  compurgation,  which 
under  the  name  of  wager  of  law  survived  into  the  present  century. 
These  men  are  the  "  good  suit "  of  our  medireval  practice :  inde  pro- 


[a)  The  passage  is  cited  in  some 
modern  books  op.  an  illustratioa  of  or 
authority  for  that  rule,  but  mani- 
iestly  per  incuriam. 

(h)  Only  the  precautions  long 
embodied  in  the  practice  of  con- 
veyancers prevent  it  from  being  so 


still. 

(c)  This  was  formerly  my  own 
view  and  has  lately  been  main- 
tained with  fresh  reasons  and 
authorities  by  Mr.  Salmond  in  L. 
Q.  R.  iii.  166. 

(d)  Harvard  Law  Rev.  ii.  18, 


CONSIDERATION. 

ducit  sedam  is  the  common  style.  How  this  may  be  connected  with 
the  modem  doctrine  of  simple  contracts  is  best  told  in  Mr.  0.  W. 
Holmes's  own  words  : — 

"  The  rule  that  witnesses  could  only  swear  to  facts  within  their 
knowledge,  coupled  with  the  accident  that  these  witnesses  were  not 
used  in  transactions  which  might  create  a  debt,  except  for  a  par- 
ticular fact,  namely,  the  delivery  of  property,  together  with  the  further 
accident  that  this  delivery  was  quid  pro  quo,  was  equivalent  to  the 
rule  that  when  a  debt  was  proved  by  witnesses  there  must  be  quid 
pro  quo.  But  these  debts  proved  by  vitnesses  instead  of  by  deed  are 
what  we  call  simple  contract  debts,  and  thus  beginning  with  debt, 
and  subsequently  extending  itself  to  other  contracts,  is  established 
our  peculiar  and  most  important  doctrine  that  every  simple  contract 
must  have  a  consideration.  This  was  never  the  law  as  to  debts  or 
contracts  proved  in  the  usual  way  by  the  defendant's  seal,  and  the 
fact  that  it  applied  only  to  obligations  which  were  formerly  estab- 
lislied  by  a  procedure  of  limited  use  goes  far  to  show  that  the 
connection  with  procedure  was  not  accidental. 

"The  mode  of  proof  soon  changed,  but  as  late  as  the  reign  of 
Queen  Elizabeth  we  find  a  trace  of  this  original  connection.  It  is 
said,  'But  the  common  law  requires  that  there  should  be  a  new  cause 
{i.e.  consideration),  whereof  the  country  may  have  intelligence  or 
knowledge  for  the  trial  of  it,  if  need  be,  so  that  it  is  necessary  for 
tlie  public  weal '  (a).  Lord  Mansfield  showed  his  intuition  of  the 
liistorical  grounds  of  our  law  when  he  said,  *  I  take  it  that  the 
ancient  notion  about  the  want  of  consideration  was  for  the  sake  of 
eridence  only  ;  for  when  it  is  reduced  into  ivriting,  as  in  covenants, 
specialties,  bonds,  &c.,  there  was  no  objection  to  the  want  of  con- 
sideration '  (/>). 

"  If  it  should  be  ol  jected  tliat  the  preceding  argument  is  necessarily 
confined  to  debt,  whereas  the  requirement  of  consideration  applies 
eijually  to  all  simple  contracts,  the  answer  is,  that  in  all  probability 
the  rule  originated  with  debt,  and  spread  from  debt  to  other  con- 
tracts."   (The  Common  Law,  pp.  258,  259.) 

Some  of  the  steps  in  the  process  thus  cketched  out  are  conjectural, 
and  it  is  not  clear  that  the  proof  per  sedam  had  not  become  of  little 
account,  in  the  King's  Court  at  all  events,  before  the  constructive 
epoch  of  the  Common  Law  had  fairly  set  in.  (Glanv.  X.  c.  17  ; 
Bracton,  fo.  400  &,  §  9  ;  see  Mr.  Holmes's  remarks  on  these  passages, 
pp.  257,  262  of  his  book.)  There  may  have  been — I  am  fortified  by 
Mr.  Ames's  conclusion,  after  a  much  more  exhaustive  research  than 
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(fl)  Sharington  v.  Strotton,  Plow- 
den,  298,  at  p.  302,  M.  7  &  8  Eliz. 


(b)  Pilfans  V,  Van  Mierop  (1765) 
3  Burrows,  1663,  1669. 
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my  own,  in  thinking  there  was— greater  complication  of  infhiences 
than  we  can  now  trace  in  detail.  It  is  certain,  on  any  view,  that  it 
was  long  before  assumpsit  got  clear  of  its  early  association  with 
trespass  anri  wag  understood  to  be  in  substance  an  action  of  contract. 
On  the  otl  r  hand  the  apparently  indefinite  range  of  assumpsit 
when  once  u.o  gulf  between  misfeasance  and  mere  nonfeasance  was 
bridged,  must  have  reacted  on  the  idea  of  Consideration,  whence- 
soever  it  had  come,  by  making  the  need  for  its  application  more 
sharply  felt.  Again,  the  action  of  assumpsit  was  a  special  kind  of 
trespass  on  the  case,  an  action  for  damages  incurred  by  the  plaintiff 
through  the  defendant's  failure  in  a  duty  voluntarily  "  assumed  "  by 
him  ;  and  one  kind  of  action  on  the  case  which  contributed  to  the 
development  of  assumpsit  was  the  action  of  deceit,  founded  expressly  on 
the  plaintiff's  actual  damage  incurred  through  the  defendant's  fraud. 
Here  we  have  already  the  germ  of  the  *' detriment  to  the  promisee" 
— the  loss  of  at  least  some  legal  advantage  of  position,  as  distin- 
guished from  the  mere  disappointment  of  an  expectation — which  is 
now  accepted  as  being  the  essence  of  Consideration.  Judge  Hare  in 
his  treatise  on  Contracts,  and  Mr.  Ames  in  the  Harvard  Law  Review, 
have  insisted  with  much  force  on  this  aspect  of  the  history. 

On  the  whole  it  would  appear  that  the  quid  pro  quo  of  Debt 
remained,  in  strictness,  what  it  was  before,  but  for  all  practical 
purposes  was  merged  in  the  wider  generalization  derived  from 
Assumpsit  ;  and  that  the  "  detriment  to  the  promisee "  which  is 
essential  to  Assumpsit  was  independently  developed  as  the  criterion 
of  a  duty  arising,  in  its  original  conception,  not  from  a  promise  at 
all.  The  exact  influence  of  civilian  usage,  or  the  Romauizinj,' 
theories  of  a  few  such  students  as  Bracton,  must  be  left  as  a  matter 
of  feeling  rather  than  of  proof.  For  my  own  part  I  have  found 
myself,  as  time  goes  on,  rather  less  than  more  disposed  to  make 
Romanist  elements  bear  up  any  substantial  part  of  the  structure  of 
the  Common  Law. 


1.  Cases 
where 
a  direct 
aHsign- 
ment  only 
18  in  ques- 
tion. 


Note  F.  (p.  206). 
Early  Authorities  on  Assignments  of  Ghoses  in  Action, 

lu  Mich.  3  Hen.  IV.  8,  pi.  34,  is  a  case  where  a  grantee  of  an 
auiuiity  from  the  king  sued  on  it  in  his  own  name.  No  questi(jii 
seems  to  have  been  raised  of  his  right  to  do  so. 

In  Hil.  37  Hen.  VI.  13,  pi.  3  (see  p.  076  above),  it  appears  tliat 
liy  thi-  opinion  of  all  the  justices  an  assignment  of  debts  was  no 
consideration  (quid  pro  quo)  for  a  bond,  forasmuch  as  no  duty  was 
thereby  vested  in  the  assignee  :  and  the  Court  of  Chancery  acted  on 


*lV-*>*(S-»y'!*KW*^  ■^^B'TRjf^r?  ■•' " 


rmpiipi.minii  jjwv»jt«j 


ASSIGNMENTS  OF  CHOSES  IN  ACTION. 

that  opinion  by  decreeing  the  bond  to  be  delivered  up.  It  may 
Le  noted  in  passing  that  the  case  is  otherwise  interesting,  as  it 
shows  pretty  fully  the  relations  then  existing  between  the  Court  of 
Chancery  and  the  Courts  of  Common  Law,  and  the  cardinal  doctrine 
that  the  jurisdiction  of  equity  is  wholly  personal  is  stated  with 
emphatic  clearness. 

In  Hil.  21  Ed.  IV.  84,  pi.  38,  the  question  was  raised  whether  an 
annuity  for  life  granted  without  naming  assigns  could  be  granted 
over  ;  and  the  dictum  occurs  that  the  right  of  action,  whether  on  a 
bond  or  on  a  simple  contract,  cannot  be  granted  over. 

Mich.  39  Hen.  VI.  26,  pi.  36.  If  the  king  grant  a  duty  due  to 
him  from  another,  the  grantee  shall  have  an  action  in  his  own  name: 
"  et  issint  ne  puit  nul  autre  faire." 

So  Mich.  2  Hen.  VII.  8,  pi.  25.  "Le  Roy  poit  granter  sa  accion  ou 
chosi:.  qui  gist  en  accion ;  et  issint  ne  poit  nul  auter  person," 

111  Roll  Abr.  Action  sur  Case,  1.  20,  pi.  12,  this  case  is  stated  to 
have  been  decided  in  B.  R.,  42  Eliz,,  between  Mowse  and  Edney,^er 
curiam :  A.  is  indebted  to  B.  by  bill  (i.e.,  the  now  obsolete  form  ot 
bond  called  a  single  bill),  and  B.  to  C.  B.  assigns  A.'8  bill  to  C. 
Forbearance  on  C.'s  part  for  a  certain  time  is  no  consideration  for  a 
promise  by  A.  to  pay  C.  at  the  end  of  that  time  (s.  v.  contra,  ib.  29, 
pi.  60)  :  for  notwithstanding  the  assignment  of  the  bill,  the  property 
of  the  debt  remains  in  the  assignor. 

In  none  of  these  cases  is  there  a  word  about  maintenance  or  public 
policy.  On  the  contrary,  it  appears  to  be  assumed  throughout  that 
the  impossibility  of  effectually  assigning  a  chose  in  action  is  inherent 
in  the  legal  nature  of  things.  Finally,  in  Termes  de  la  Ley,  tit. 
Chose  in  Action,  the  rule  is  briefly  and  positively  stated  to  this  effect: 
Things  in  action  which  are  certain  the  king  may  grant,  and  the 
grantee  have  an  action  for  them  in  his  own  name  :  but  a  common 
person  can  make  no  grant  of  a  thing  in  action,  nor  the  king  himself 
of  such  as  are  uncertain.    No  reason  is  given. 

The  exception  in  favour  of  the  Crown  may  perhaps  be  derived 
frum  the  universal  succession  accruing  to  the  Crown  on  forfeitures. 
This  would  naturally  inr  lude  rights  of  action,  and  it  is  easy  to 
understand  how  the  practice  of  assigning  over  such  rights  might 
spring  up  without  much  examination  of  its  congruity  with  the  legal 
principles  governing  transactions  between  subjects. 

Before  the  expulsion  of  the  Jews  under  Edward  I.  they  were 
treated  as  a  kind  of  serfs  of  the  Crown  {tayllahhs  aw  Roy  come  let 
mis  serfs  et  a  iiul  autre:  Statutes  of  Jewry,  temp,  incert.,  dated  by 
Prynne  3  Ed.  I.),  and  the  king  accordingly  claimed  and  exercised  an 
atbitraiy  power  ol  confiscating,  releasing,  assigning,  or  licensing  them 
to  assign,  the  debts  due  to  them.     Cp.  charter  of  Frederick  II.,  Pet. 
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2.  Cases 
where  the 
right  of  an 
assignee 
to  sue  in 
the  name 
of  the 
assignor 
was  in 
qaestion. 


de  Vineis  Epist  lib.  6,  no.  12  :  "  omnes  et  singuli  ludaei  degentes 
ubique  per  terras  nostrae  iurisdictioni  subiectas  Christianae  legis  et 
Imperii  praerogativa  servi  sunt  nostrae  Camerae  speciales."  And  see 
on  this  subject  Y.  B.  33  Ed.  I.  pp.  xli,  355,  and  Prynne's  "  Short 
Demurrer  to  the  Jews,"  &c.  (Lond.  1656,  a  violent  polemic  ii'-ainst 
their  re-admission  to  England),  passim. 

In  Hil.  9  Hen.  VI.  64,  pi.  17,  Thomas  Rothewel  sues  J.  Fewer  for 
maintaining  W.  H.  in  an  action  of  detinue  against  him,  Rothewel 
for  "  un  box  ove  cliarters  et  muniments."  Defence  that  W.  H.  had 
granted  to  Fewer  a  rentcharge,  to  which  the  muniments  in  question 
related,  and  had  also  granted  to  Fewer  the  box  and  the  deeds,  then 
being  in  the  possession  of  Eothewel  to  the  use  of  W.  H.,  wherefore 
Fewer  maintained  W.  H,,  as  he  well  might.  To  this  Faston,  one  of 
the  judges,  made  a  curious  objection  by  way  of  dilemma.  It  was  not 
averred  that  W.  H.  was  the  owner  of  the  deeds,  but  only  that  Rothewel 
had  them  to  his  use  ;  and  so  the  property  of  them  might  have  Ijeen 
in  a  stranger  :  " et  issint  ceofuit  chose  en  accion  et  issint  tout  void" : 
the  precise  meaning  of  these  words  is  not  very  clear,  but  the  f^eneral 
drift  is  that,  for  anything  that  appeared,  W.  H.  had  no  assignable 
interest  whatever  ;  and  it  looks  as  if  the  strong  expression  tout  raid 
was  meant  to  take  a  higher  ground,  distinguishing  between  a  trans- 
action impeachable  for  maintenance  and  one  wholly  ineffectual  from 
the  beginning.  But  if  W.  H.  was  the  true  owner,  Faston  continued, 
then  the  whole  property  of  the  deeds,  &c.,  passed  to  Fewer,  who 
ought  to  have  brought  detinue  in  his  own  name  (a).  Babington 
C.J.  and  Martyn  J.,  the  other  judges  present,  were  of  a  contrary 
opinion,  holding  that  any  real  interest  in  the  matter  made  it  lawful 
to  maintain  the  suit.  The  attempt  to  assign  a  chose  in  action  is 
here  compared  by  the  counsel  for  the  plaintiff  to  the  grant  of  a 
reversion  without  attornment ;  showing  that  the  personal  character 
of  the  relation  was  considered  the  ground  of  the  rule  in  both  cases. 

In  Mich.  34  Hen.  VI.  30,  pi.  15,  Robert  Horn  sued  Stephen 
Foster  for  maintaining  the  administrators  of  one  Francis  in  an  action 
against  him,  R.  Horn  :  the  circumstances  being  that  Horn  was 
indebted  to  Francis  by  bond,  and  Francis  being  indebted  to  Stephen 
in  an  equal  sum  assigned  the  debt  and  delivered  the  bond  to  liini, 
authorizing  him,  if  necessary,  to  sue  on  it  in  his  (Francis')  name, 
to  which  Horn  agreed  ;  and  now  Francis  had  died  intestate,  ami 
Stephen  was  suing  on  the  bond  in  the  name  of  the  administrators 


(a)  Another  argument  put  by  the 
plaintiff's  counsel,  though  not  very 
material,  is  too  (quaint  to  be  passed 
over  :  Whatever  interest  Fewer 
might  have  had  by  the  grant  of  the 


rent  and  the  deeds  i"elating  to  it, 
yet  he  had  none  in  the  box,  and 
therefore  in  respect  of  the  box,  at 
all  events,  there  was  unlawful 
maintenance  on  his  part. 
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with  their  consent.  And  this  being  pleaded  for  the  defendant,  was 
held  good.  Prisot,  in  giving  judgment,  compared  the  case  of  the 
cestui  que  use  of  lands,  whether  originally  or  claiming  by  purchase 
through  him  to  whose  use  the  feoffment  was  originally  made,  taking 
part  in  any  suit  touching  the  lands.  On  this  Fitzherbert  remarks 
iMayntenauns,  14)  "  Nota  icy  que  per  ceo  il  sevihle  que  un  duite  puit 
estre  assigne  pour  satisfaction."  So  it  is  said  in  Hil.  15  Hen.  VII.  2, 
pi.  .3,  that  if  one  is  indebted  to  me,  and  deliver  to  me  an  obligation 
in  satisfaction  of  the  debt,  wherein  another  is  bound  to  him,  I  shall 
sue  in  my  debtor's  name,  and  pay  my  counsel  and  all  things  incident 
to  the  suit ;  and  so  may  do  he  to  whom  the  obligation  was  made,  for 
each  of  us  may  lawfully  interfere  in  the  matter. 

Brooke,  Abr.  140  b,  observes,  referring  to  the  last- mentioned  case  : 
"  Et  sic  vide  que  chose  in  accion  poet  estre  assigne  oustre  pur  loyal 
cause,  come  iust  det,  mez  nemy  pur  maintenance."  This  form  of 
expression  is  worth  nothing,  as  showing  that  assignment  of  a  chose 
in  action  meant  to  the  writer  nothing  else  than  empowering  the 
assignee  to  sue  in  the  assignor's  name.  He  was  at  no  pains  to  explain 
that  he  did  not  mean  to  say  the  apsignee  could  sue  in  his  own  name; 
for  he  did  not  think  any  one  could  suppose  he  meant  to  assert  such 
a  plainly  impossible  proposition. 

It  was  long  supposed  (as  is  implied  in  Fitzherbert's  and  Brooke's 
language)  that  the  assignment  of  a  debt  by  way  of  sale,  &s  opposed 
to  satisfaction  of  an  existing  liability,  was  maintenance.  Even  under 
the  Restoration  the  Court  of  Chancery  would  not  protect  the  assign- 
ment of  any  chose  in  action  unless  in  satisfaction  of  some  debi  due 
to  the  assignee :  Freem.  C.  C.  145,  pi.  185,  see  Prof.  Ames  in  Harv. 
Law  Rev.  i.  6,  note. 

This  evidence  seems  sufficient  to  establish  with  reasonable 
certainty  the  statement  in  the  text,  and  to  convert  what  was  a  not 
improbable  conjecture  a  priori  into  historical  fact.  The  historical 
difficulty  is  one  which  extends  to  the  whole  of  our  law  of  contract, 
namely,  that  of  tracing  any  continuity  of  general  principles  in  the 
interval  between  the  Romanized  expositions  of  them  in  Bructon  and 
Britten  and  their  first  appearance  in  a  definitely  English  form. 


Note  G.  (p.  286). 
Occupations,  dcalinys,  tic. ,  regulated  or  restrained  hy  statute. 

(The  list  here  given  is  probably  not  complete.  A  certain  number 
of  the  references  have  been  takoij  from  the  Index  to  the  Revised 
Statutes  without  further  verification.  The  occasional  asteri.sks 
mean  that  further  remarks  on  the  Act  or  matter  thuf.  denoted  will 
be  found  in  the  chapter  on  Agreements  of  Imperfect  Obligation.) 
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Apothecaries.    55  Geo.  3,  c.  194 ;  37  &  38  Vict.  c.  34. 

Attorneys.     See  Solicitors. 

Bankers.  3  &  4  Wm.  4,  c.  98  ;  7  &  8  Vict.  c.  32  ;  8  &  9  Vict. 
c.  76  ;  17  &  18  Vict.  c.  83.     See  Lindley  on  Partnership,  95. 

Brewers.  Inland  Revenue  Act,  1880,  43  &  44  Vict.  c.  20,  Part  2, 
48  &  49  Vict.  c.  61. 

Brokers.  6  Ann.  c.  68  (Rev.  Stat.)  ;  57  Geo.  3,  c.  Ix. ;  n-p.  in 
part,  33  &  34  Vict,  c,  60.  Smith  v.  Undo  (1868)  4  C.  B.  N.  S.  395, 
6  ih.  587  ;  27  L.  J.  C.  P.  196,  335. 

Building.    See  Metropolitan, 

Cattle.    (Sale  in  London)  31  Geo.  2,  c.  40. 

Chain  Cables  and  Anchors.  (Sale  forbidden  if  not  tested  and 
stamped)  34  &  35  Vict.  c.  101,  s.  7  ;  37  &  38  Vict.  c.  51. 

Chemists.    See  Poisons  (Sale  oi). 

Chimney  Sweepers  must  take  out  a  certificate,  and  are  liable  to 
penalties  if  they  exercise  their  business  without  one  ;  38  &  39  Vict. 
c.  70. 

Clergy.  Charging  benefices  forbidden,  13  Eliz.  c.  20  ;  Ex  j)arte 
Arrowsmith  (1878)  8  Oh.  D.  96,  47  L.  J.  Bk.  46.  Trading  forbidden, 
1  &  2  Vict.  c.  106.     Supra,  pp.  282,  283. 

Coals.    (Sale  in  London)  1  &  2  Vict.  c.  cli. 

Coal  Mines  Regulation  Act,  1887,  50  &  51  Vict.  c.  58,  Part  1. 

Companies.  (Formation  of:  partnerships  of  more  than  ten  per- 
sons for  banking,  or  twenty  for  other  purposes,  must,  if  not  otherwise 
privileged,  be  registered  under  the  Act)  Companies  Act,  1862,  s.  4. 
As  to  what  is  an  association  for  the  acquisition  of  gain  within  that  s., 
see  Smith  v.  Anderson  (1880)  15  Ch.  Div.  247,  50  L.  J.  Ch.  39,  over- 
ruling Si/kes  v.  Bcadon  (1879)  11  Ch.  D.  170,  48  L.  J.  Ch.  522. 

Conveyancers.    33  &  34  Vict.  c.  97,  s.  60.    Supra,  p.  283. 

Dangerous  Goods  (importation,  manufacture,  sale,  and  carriage). 
Nitro-glycerine,  &c.    Explosives  Act,  1875, 38  Vict.  c.  17. 
Petroleum,  &c.  34  &  35  Vict.  c.  105. 

Generally :  Explosive  Substances  Act,  1883,  46  Vict,  c,  3  (but 
this  has  only  a  remote  bearing  on  any  contract). 

Excise.  General  regulations  as  to  trades  and  businesses  subject  to 
laws  of — 

7  &  8  Geo.  4,  c.  53. 
4&5Wm.4,  c.  51. 
3  &  4  Vict.  c.  17. 
48<fe49  Vict.  c.  51,  ss.  7-10. 


4  &  5  Vict.  c.  20. 
26  &  27  Vict.  c.  33,  s.  15. 
30  &  31  Vict.  c.  90,  s.  17. 
50  &  51  Vict.  c.  15,  s.  4. 


Game  (sale  of).     1  <fc  2  Wm.  4,  c.  32.    Porritt  v.  Baker  (1855)  10 
Ex.  759. 

Gaming  Securities.    5  &  6  Wm.  4,  c.  41. 

Goldsmiths.     17  &  18  Vict.  c.  96  (and  several  earlier  Acts). 
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Gunpowder  (manufacture  and  keeping).  Explosives  Act,  1875, 
38  &  39  Vict.  c.  17. 

Insurance  (Life).  Assured  must  have  interest,  14  Geo.  3,  c.  48. 
The  statute  is  a  defence  for  the  insurers,  but  if  they  choose  to  pay 
on  an  insurance  without  interest  the  title  to  the  insurance  moneys 
as  between  other  persons  is  not  aifected  :  Worthington  v.  Curtis 
(1875)  1  Ch.  Div.  419,  45  L.  J,  Ch.  259,  see  p.  3G3,  supra. 

(Marine),  The  like  :  insurances  of  goods  on  British  ships, 
"  interest  or  no  interest,  or  without  further  proof  of  interest  than 
the  policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit  of 
salvage  to  the  assurer,"  are  made  void  by  19  Geo.  2,  c,  37.  See  notes 
to  Ooram  v.  Stoeeting,  2  Wms.  Saund.  592-7.  The  prohibition  of 
this  statute  extends  to  policies  on  profit  and  commission  :  Allkins  v. 
Jupe  (1877)  2  C.  P.  D.  375,  46  L.  J.  C.  P.  824. 

*  Requirement  of  stamped  policy,  30  &  31  Vict.  c.  23. 
Intoxicating  Liquors.     Licensing  Acts,  1872-1874,  35  &  36  Vict. 

c.  94,  and  37  &  38  Vict.  c.  49  (and  several  earlier  Acts). 

Landlord  and  Tenant.  Property  Tax  :  5  &  6  Vict.  c.  35,  s.  103. 
Lamh  v.  Brewster  (1879)  4  Q.  B.  Div.  607,  48  L,  J.  Q.  B.  421. 
Ground  game  :  43  &  44  Vict.  c.  47,  s.  3. 

Lotteries.  Forbidden  by  10  Wm.  3,  c.  23  (Rev.  Stat. :  al.  17)  and 
a  series  of  penal  statutes,  of  which  the  last  is  8  &  9  Vict.  c.  74. 

Marine  Store  Dealers.  Public  Stores  Act,  1875, 38  &  39  Vict.  c.  25, 
88.  9-11. 

*  Medical  Practitioners.  21  &  22  Vict.  c.  90,  22  Vict.  c.  21,  23  & 
24  Vict.  cc.  7,  66,  49  &  50  Vict.  c.  48. 

Metropolitan  Buildings.     18  &  19  Vict.  c.  122,  25  &  26  Vict.  c.  102. 

Money.  Contracts,  &c.,  must  be  made  in  terms  of  some  currency. 
Coinage  Act,  1870,  33  Vict.  c.  10,  s.  16. 

Old  Metal.  (Minimum  quantities  to  be  bought  at  one  time  by 
dealer  in)  Prevention  of  Crimes  Act,  1871,  34  &  35  Vict.  c.  112,  a.  13. 

PaiimbroJcers.     35  &  36  Vict.  c.  93.     Supra,  p.  283. 

Poison  (sale  of).  31  &  32  Vict.  c.  121,  s.  17,  and  see  32  &  33  Vict. 
c.  117,  s.  3.  Berry  v.  Henderson  (1870)  L.  R.  5  Q.  B.  296,  39 
L.  J.  M.  C.  77. 

Postage  Stamps.  47  &  48  Vict.  c.  76,  s.  7,  makes  it  an  offence  to 
deal  in  or  sell  any  fictitious  stamp  (including  imitations  of  colonial 
and  foreign  stamps). 

Printing.  32  &  33  Vict.  c.  24,  Bensley  v,  Bignold  (1822)  5  B.  & 
Aid.  335,  supra,  p.  279. 

Public  Office  (sale  forbidden),  5  &  6  Edw.  6,  c.  16 ;  3  Geo,  1, 
c.  15  ;  49  Geo,  3,  c.  126  ;  63  Geo,  3,  c,  54  ;  1  &  2  Geo,  4,  c.  54  ;  see 
Grceme  v,  Wroughton  (1855)  11  Ex.  146,  24  L,  J.  Ex.  265;  and 
Benjamin,  507. 
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Religious  Cpinions  (expression  of).  9  Wm.  3,  c.  36  (Rev.  Stat. ; 
al.  c.  32).  See  Cowan  v.  Milboum  (1867)  L.  R.  2  Ex.  230,  36 
L.  J.  Ex.  124. 

Seamen.  Sale  of  or  charge  upon  wages  or  salvage  invalid,  17  &  18 
Vict.  c.  104,  8,  233. 

Shipping  (passenger  steamers).  Voyage  without  Board  of  Trade 
certificate  unlawful,  Merchant  Shipping  Act,  1854  (17  &  18  Vict. 
c.  104),  s.  318.  Dudgeon  v.  Pembroke  (1874)  L.  R.  9  Q.  B.  581,  43 
L.  J.  Q.  B.  220. 

Simony.  Purchase  of  next  presentation,  13  Ann.  c.  11  (Rev. 
Stat :  ail.  12  Ann.  Stat.  2,  c.  12).  The  purchase  of  a  life  estate  in 
an  advowson  is  not  within  the  statute,  and  the  purchaser,  if  a 
clerk,  may  oflfer  himself  for  admission  on  the  next  avoidance  :  Walsh 
V.  Bishop  of  Lincoln  (1875)  L.  R  10  C.  P.  518,  44  L.  J.  C.  P.  244. 

Slave  Trade.  Illegal,  and  contracts  relating  to  avoided,  5  Gto.  4, 
c.  113,  6  <%  7  Vict.  c.  88.  As  to  construction  of  the  statutes  on  con- 
tracts made  abroad,  Santos  v.  Illidge  (1860)  6  C.  B.  N.  S.  841,  28  L. 
J.  C.  P.  317,  in  Ex.  Ch.  8  C.  B.  N.  S.  861,  29  L.  J.  C.  P.  348. 

Solicitors.  23  &  24  Vict.  c.  127.  Unqualified  persons  are  for- 
bidden to  practise,  and  a  solicitor  omitting  to  take  out  annual 
certificate  cannot  recover  costs.  Special  agreements  in  writing 
between  solicitor  and  clieut  as  to  remuneration  are  now  valid,  33  & 
34  Vict.  c.  28>  S8.  4-16,  if  not  in  the  nature  of  champerty,  e,  11 : 
*  they  cannot  be  sued  upon,  but  may  be  enforced  or  set  aside  in  a 
discretionary  manner  on  motion  or  petition,  ss.  8,  9.  See  Bees  v. 
V/illiams  (1875)  L.  R.  10  Ex.  200,  44  L.  J.  Ex.  116.  A  promise  to 
charge  no  costs  at  all  in  the  event  of  losing  the  action  is  good  apart 
from  the  statute,  and  is  not  touched  by  s.  11.  Jennings  v.  Johnson 
(1873)  L.  R.  8  C.  P.  425.  As  to  non-contentious  business,  this  Act 
is  superseded  by  the  Solicitors'  Remuneration  Act,  1881,  44  &  45 
Vict.  c.  44. 

Spirits,  tScc.  (sale  of).  *  In  small  quantities,  24  Geo.  2,  c.  40,  s.  12 
(Tippling  Act)  ;  26  &  26  Vict,  c,  38  ;  30  &  31  Vict.  c.  142,  s.  4.  To 
passengers  on  ship  during  voyage,  18  &  19  Vict.  c.  119,  e.  62. 

Spirits  (methylated).  As  to  making,  warehousing,  sale,  &c. :  18 
&  19  Vict.  c.  38  (and  several  later  Acts). 

Sunday.  Work  in  ordinary  callings  by  tradesmen,  &c.,  and  public 
sales  by  any  person  on  Sunday  forbidden,  29  Cur.  2,  c.  7.  See 
Benjamin  on  Sale,  537-9. 

Tobacco.  Growing  tobacco  is  forbidden  by  12  Car.  2,  c.  34,  1  «&  2 
Will.  4,  c.  13  (extending  the  prohibitiou  to  U.K.)  :  rud  the  tobacco 
trade  is  further  regulated  by  a  great  number  of  Customs  and  Excise 
Acts. 

-Trade  Union  Contracts.  34  &  35  Vict.  c_  31,  s.  4. 
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Usury.  The  vai-ious  slatutes  w-hich  fixed  (with  sundry  exceptions) 
a  maximum  rate  of  lawful  interest  were  all  repealed  by  17  &  18 
Vict.  c.  90.  It  would  bo  perhaps  needless  at  such  a  distance  of 
time  to  mention  this,  were  it  not  that  by  an  extraordinary  oversight 
the  last  edition  of  Story  on  Contracts  (§  722)  represents  the  statute 
of  Anne  (12  Ann.  stat.  2,  c.  16)  as  still  regulating  the  Uw  of  interest 
in  England.  *A8  to  securities  given  after  repeal  of  usury  laws  for 
money  lent  on  usurious  terms  before  the  repeal,  Flight  v.  Beed 
(1^63)  1  H.  &  C.  703,  32  L.  J.  Ex.  265. 

Wagers.  8  &  9  Vict.  c.  109,  mpray  p.  285.  Benjamin  on  Sale,  435. 
As  to  the  extent  of  the  exceptions.  Parsons  v.  Alexander  (1856)  5  E. 
&  B.  263,  24  L.  J.  Q.  B.  277  ;  Comibes  v.  Dihble  (1866)  L.  R.  1  Ex. 
248,  36  L.  J.  Ex.  167  ;  Dlggle  v.  Higgs  (1877)  2  Ex.  Div.  422,  46  L. 
J.  Ex.  721  ;  Trimble  v.  Hill  (appeal  to  J.  C.  from  New  S,  Wales  on 
colonial  statute  in  same  terms),  6  App.  Ca.  342,  49  L.  J.  P.  C.  49. 
forbearance  of  proceedings  to  enforce  payment  of  racing  debts  by 
purely  conventional  sanctions  is  not  an  unlawful  consideration: 
fi.  whether  or  not  a  good  consideration  ;  Bubb  v.  Yelverton  (1870) 
!)Eq.  471,  39L.  J.  Ch.  428. 

Wages.  Payment  otherwise  than  in  mor^y  forbidden,  1  &  2  Wm. 
4,  c.  36  (Truck  Act),  in  the  trades  enumerated  in  s.  19.  Uutts  v. 
Ward  (1867)  L.  R.  2  Q.  B.  357,  36  L.  J.  Q.  B.  161.  The  stoppage 
of  wages  for  frame  rents,  &c.,  in  t'le  hosiery  manufacture  is  for- 
bidden, and  all  contracts  to  stop  wages  and  contracts  for  frame 
rents  and  charges  are  made  illegal,  null,  and  void,  by  37  &  38  Vict. 
c.  48.  See  Willis  v.  Thorp  (1875)  L.  R.  10  Q.  B.  383,  44  L.  J.  Q.  E. 
137;  &mith  v.  Waltm  (1877)  3  C.  P.  D.  109,  47  L.  J.  M.  C.  45. 

Weights  and  Measures.  Standards  defined,  and  use  of  other  weights 
and  measures  forbidden.  5  Geo.  4,  c.  74  ;  5  &  6  Wm.  4,  c.  63 ;  18 
&  19  Vict.  c.  72  ;  22  &  23  Vict.  c.  56.  The  use  of  the  metric  system 
is  legalized  by  27  &  28  Vict.  c.  117.  Sales  by  customary  weights 
ur  measures  which  are  well  known  multiples  of  standard  weight  or 
measure  are  not  unlawful :  Hughes  v.  Humphreys  (1864)  3  R  &  B. 
954,  23  L.  J.  Q.  B.  356  ;  Jones  v.  Giles  (1854)  10  Ex.  119,  23  L.  J. 
El.  292. 


Note  H.  (p.  480). 

Bracton  on  fundamental  Error. 

De  acquirendo  rerum  dominio,  fo.  166,  16 : — "  Item  non  valet 
donatio,  nisi  tarn  dantis  quam  accipientis  concurrat  mutuus  consensua 
P.  ZS 
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et  voluntas,  scilicet  quod  douator  habeat  animum  donandi  et  dona- 
tarius  animum  recipiendi.  Nuda  enim  donatio  (a)  et  nuda  pactio 
non  obligant  aliquem  nee  faciant  aliquem  debitorem  ;  ut  si  dican 
Do  tibi  talem  rem,  et  non  habeam  (b)  animum  donan  di  nee  tradendi 
Dec  a  tradition<>:  incipiam,  non  valet,  ut  si  dicam,  Do  tibi  istam  rem 
et  illam  nolim  (c)  tradere  vel  («;)  sustinere  quod  illam  tecum  feras 
vel  arborem  datam  succidas,  non  valet  donatio  quia  donator  plene 
non  consentit.  Item  oportet  quod  non  sit  error  in  re  data,  quia  si 
donator  senBcrit  de  una  re  et  donatarius  de  alia,  non  valet  donatio 
propter  diesensum  :  et  idem  erit  si  dissentio  fiat  in  genere,  numero, 
et  quantitate  .  .  .  [Then  follow  instances.]  Et  in  fine  notan- 
dum  quod  si  in  corpus  quod  traditur  sit  consensum,  non  nocet, 
quamvis  circa  causam  dandi  atque  recipiendi  sit  dissentio ;  ut  si 
pecuniam  numeratam  tibi  tradam,  vel  quid  tale,  et  tu  earn  quasi 
creditam  (d)  accipias,  constat,  ad  te  proprietatem  transire." 


Note  I.  (p.  601). 

Mistake  in  Wills. 

Properly  speaking,  there  is  no  jurisdiction  in  any  court  to  rectify 
a  will  on  the  ground  of  mistake.  The  Court  of  Probate  may  reject 
words  of  which  the  testator  is  proved  to  have  been  ignorant,  whether 
inserted  by  the  fraud  or  by  the  mistake  of  the  person  who  pre- 
pared the  will  (e).  But  it  has  no  power  to  remedy  a  mistake  "  by 
modifying  the  language  used  by  the  draughtsman  and  adopted  by 
the  testator  so  as  to  make  it  e::press  the  supposed  intention  of  the 
testator.  .  .  Such  a  mode  of  dealing  with  wills  would  lead  to 
the  most  dangerous  conoequences,  for  it  would  convert  the  Court  of  j 
Probate  into  a  court  of  construction  of  a  very  peculiar  kind,  whose 


(a)  ratio  MS.  Hobhouse,  Lin- 
coln's Inn, 

\b)  habuero  MS.  Hobh. 

(e)  MS.  Hobh.:  edd.  ndui,  et. 

(cf)  Traditam  ed.  1569,  followed 
withoat  remark  by  Sir  T.  Twiss, 
1878,  who  also  gives  by  a  mispiint, 
and  translates,  tali  for  taU  im- 
mediately above.  (See  on  the 
general  character  of  this  edition 
"The  Text  of  Bracton,"  by  Prof. 
Paul  Vinogradoif,  L.  Q.  R.  i.  189.) 
But  crtditam  is  the  readirg  of  a 
ipajority  of  good  MSS.    (Lancoln'u 


Inn,  Camb.  Univ.,  Brit.  Mue .  Bibl. 
Nat.  Paris)  and  is  evidently  required  ^ 
by  the  sense.     Bracton  is  quoting 
from  the  Digest,  41.  1.  de  acq.  rer.  I 
dom.  36  :  op.  Giiterbock,  Hecr.  de  j 
Bracton,  p.  86,  who  assumed,  with- 
out cause  as  the  MSS.  now  show,] 
that     Bracton    misnnderstood  tbel 
passage.    The  corruption,  howeverj 
is  an  easy  and  early  one. 

(e)  E.  g.  MorreU  v.  ifo«wH,  7  P.l 
D.  68,  61  L.   J.   P.  49,  foilowinj 
Pulton  V.  Andrew  (1876)  L  R  r^ 
H.  L.  448,  44  L.  J.  P.  17. 
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duty  it  would  be  to  phape  the  will  int»  conformity  with  the  sup- 
posed intentions  of  the  testator  "  (o).  Exactly  the  same  rule  has 
been  laid  down  in  equity  (6). 

The  cases  in  which  it  is  sf 'd  that  the  Court  will  interfere  to  cor- 
rect mistakes  in  wills  may  be  classified  thus  : 

1.  Cases  purely  of  construction  atxording  to  the  general  intention 
collected  from  the  will  itself  (c). 

2.  Cases  of  equivocal  description,  of  words  used  in  a  special 
babitual  sense  (d),  or  of  a  wrongly  given  name  which  may  be  cor- 
rected by  a  sufficient  description  (rf). 

3.  Cases  of  dispositions  made  on  what  is  called  a  false  cause  (e), 
t.  «.,  on  the  mistaken  assumption  of  a  particular  state  of  facts 
existing,  except  on  which  assumption  the  disposition  would  not 
have  been  made.  These  are  analogous  to  the  cases  of  contract 
governed  by  Couturier  v.  Hastie  (f) :  and  just  as  in  those  cases,  the 
expressed  intention  is  treated  as  having  boen  dependent  on  a  con- 
dition which  has  failed. 

But  the  true  view  of  all  these  cases  appears  to  be  not  that  tbe 
words  are  corrected,  but  that  the  intention  when  clearly  ascertained 
is  carried  out  notwithstanding  the  apparent  difficulty  caused  by  the 
particular  words. 


Note  K.  (p.  507). 

On  the  supposed  equitable  doctrine  of  *'  making  representations  goodP 

This  once  frequently  alleged  head  of  equity,  in  eo  far  as  it  Original 
purports  to  establish  any  rule  or  principle  apart  from  the  ordinary  «t»tement 
rules  as  to  the  formation  ot  contracts  on  the  one  hand,  and  the  iQersley  v 
principle  of  estoppel  by  assertion  as  to  existing  facts  on  the  other,  D*  Beil. 
seems  to  be  imaginary.    In  the  principal  class  of  cases  the  "  repre- 
sentation "  is  of  an  intention  to  mak<;  a  provision  by  will  for  persons 
about  to  marry,  in  reliance  on  which  representation  the  marriage 


(a)  Harttt  v.  Harier  (1878)  L. 
L  3  P.  *  D.  11,  21,  44  L.  J.  P.  1. 
following  OvMrdhouse  v.  BUukhim 
(1866)  L.  RIP.  &  D.  108,  85  L. 
J.  P.  116. 

(&)  Neviburgh  v.  Newburgh  (1820) 
SMadd.  864. 

(e)  See  Hawkins  on  Constraction 
of  Wills,  Introdooticn. 

[i)  Not  only  an  eqnivooal  name 


maybe  ezplaiaed,  but  a  name  which 
applies  to  only  one  person  may  be 
corrected  by  a  description  Buffi- 
oiently  sho\nng  that  another  perHon 
is  intended;  Charter  v.  Charter 
(1874)  L.  R  7  H.  L.  364. 

(e)  Campbea  v.  French  (1797)  3 
Yes.  821. 

(>)  (1868)  6  B:  L.  O.  878,  26  L. 
J.  Ex.  263.    Sufira,  pp.  899,  470. 
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takes  place.     The  leading  authority  is  Uammersley  v.  De  Beil  (a), 
decided  by  the  House  of  Lords  in   1846  on  appeal  fiom  the  Court 
of  Chancery.    In  the  Court  below  (6)  Lord  Cottenham  had  laid 
down  the  proposition  that  "  a  representation  made  by  one  party  for 
the  purpose  of  influencing  the  conduct  of  the  other  party,  and  acted 
on  by  him,  will  in  general  be  sufficient  to  entitle  him  to  the  assist- 
ance of  the  Court  for  the  purpose  of  realizing  such  representation." 
This  appears  to  be  the  source  of  all  the  similar  statements  which 
have  since  been  made  (c).     Taken  with  its  context,  however,  it 
need  not  mean  more  than  that  an  exchange  of  proposals  and  state- 
ments by  which  the  conduct  of  parties  is  determined  may,  as  con- 
taining all  the  requisites  of  a  good  agreement,  amount  to  a  contract, 
though  not  to  a  formal  contract.    To  Mr.  Justice  Stephen  Lord 
Cottenham's  words  "appear  to  mean  only  that  contracts  of  this 
nature  may  be  made  like  other  contracts  by  informal  documents,  or 
partly  by  documents  and  partly  by  conduct "  (d).    And  in  this  sense 
the  rule  seems  to  have  been  understood  in  the  House  of  Lords  both 
in  the  same  and  in  subsequent  cases.    Lord  Brougham  and  Lord 
Campbell  speak  of  the  transaction  in  plain  terms  as  a  contract.    In 
the  Bolls  Court  it  had  also  been  dealt  with  on  that  footing  (e).  Still 
more  pointed  is  the  remark  made  by  Lord  St.  Leonards  in  1854  :— 
"  "Was  it  merely  a  representation  in  Hammersley  v.  De  Beil  ?    Was  it 
not  a  proposal  with  a  condition  which,  being  accepted,  was  equivalent 
^"mSse"  ^  *  contract  ? "  (/).    In  the  terms  of  the  Indian  Contract  Act,  it 
was  the  case  of  a  proposal  accepted  by  the  performance  of  the  con- 
ditions.    The  statement  "  I   will  leave  you  10,000?.  by  my  will  if 
you  marry  A./'  if  made  and  acted  on  as  a  promise,  becomes  a  binding 
contract  (the  marriage  undertaken  on  the  faith  of  that  promise  being 
the  consic' -^ration),  and  so  does  a  statement  in  less  plain  language 
which  amounts  to  the  same  thing.  On  the  other  hand  the  statement 
"  If  you  marry  A.  I  think,  ae  at  present  advised,  I  shall  leave  you 
10,000/.,"  is  not  a  promise  and  cannot  become  a  contract :  neitiier 
can  it  act  as  an  estoppel,  for  it  cannot  matter  to  the  other  party's 
interest  whether  the  statement  of  an  intention  which  may  be  re- 
voked at  any  time  is  at  the  moment  true  or  false.    And  the  same  is 


SubB«- 
quent  ex 
planation 
in  House 
of  Lordf, 


(a)  (1845)  12  CI.  &  F.  45. 

(&)  12  01.  &  F.  at  p.  62. 

(c)  The  turn  of  language  is  in 
itself  not  novel.  It  seems  to  be 
modelled  on  that  which  had  long 
before  been  uBrd  in  caaea  of  a  dif- 
ferent claaa  and  for  a  different  pur- 
pose. See  Evcma  v.  Bicknell  (1801) 
6  Vefc  174. 


(d)  Alderson  v.  MaddUm  (1880) 
6  Ex.  D.  293,  299,  50  L.  J.  Q.  B. 
466. 

(e)  Norn.  De  Beil  v.  Thornton 
(1841)  3  Beav.  469. 

(/)  MawMdl  V.  Htdga  White 
(1854)  4  H.  L.  C.  at  p.  1051 ;  cp.  p. 
1069. 
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true  of  any  leas  explicit  statement  which  is  held  on  its  fair  construc- 
tion to  amount  to  this  and  no  more.     Such  was  the  result  of  the 
case  where  Lord  St.  Leonards  put  the  quv^stion  just  cited  (a).    And 
in  that    ise  the  true  doctrine  was  again  distinctly  affirmed  by  Lord 
Cranworth  (6). 

"  By  what  words  are  you  to  define  whether  a  party  has  entered 
into  an  engagement  as  distinct  from  a  contract,  but  which  becomes  a 
contract  by  another  person  acting  upon  it  t  Where  a  man  engages 
to  do  a  particular  thing,  he  must  do  it ;  that  is  a  contract ;  but 
where  there  are  no  direct  words  of  contract,  the  question  must  be, 
what  has  he  done  ?  He  has  made  a  contract,  or  he  has  not ;  in  the 
former  case  he  must  fulfil  his  contract ;  in  the  latter  there  is  nothing 
that  he  is  bound  to  fulfil."  Again  :  "  There  is  no  middle  term,  no 
tertium  quid  between  a  representation  so  made  as  to  be  eflFective  for 
such  a  purpose,  and  being  effective  for  it,  and  a  contract :  they  are 
identical." 

He  proceeded  to  comment  on  Hammersley  v.  De  Beil,  and  to 
express  a  decided  opinion  that  the  language  there  used  by  Lord 
Cottenham  was  not  meant  to  support,  and  did  not  support,  the  notion 
that  words  or  conduct  not  amounting  to  a  true  contract  may  create 
an  equitable  obligation  which  has  the  same  effect  "The  only 
distinction  I  understand  is  this,  that  some  words  which  would  not 
amount  to  a  contract  in  one  transaction  may  possibly  be  held  to  do 
80  in  another."  In  the  case  of  Jorden  v.  Money  (c),  which  came 
btfore  the  House  of  Lords  some  months  later,  it  was  held,  first,  that 
the  statement  ihere  relied  on  as  binding  could  not  work  an  estoppel, 
because  it  was  a  statement  not  of  fact  but  of  intention  ;  secondly, 
that  on  the  evidence  it  did  not  amount  to  a  promise,  and  therefore 
could  not  be  binding  as  a  contract.  Lord  St.  Leonards  diss  ented 
both  on  the  evidence  and  on  the  law.  His  opinion  seems  on  the 
whole  to  come  to  this  :  "  My  inference  from  all  the  facts  is  that  this 
statement  was  a  promise  :  but  if  not,  I  say  it  is  available  by  way  of 
estoppel,  for  I  deny  the  existence  of  any  rule  that  equitable  estoppel 
can  be  by  statement  of  fact  only  and  not  of  intention."  On  this 
point,  however,  the  opinion  of  the  majority  (Lord  Cranworth  and 
Lord  Brougham)  is  conclusive  (d).  Nor  is  the  contention  of  Loi'd  St . 
Leonards  altogether  well  paired  with  what  he  had  himself  said  not 
long  before  iu  Maunsell  v.  Hedges  White  (e)  :^> 


(a)  Maunidl  v.  Hedges  While 
(1864)  4  H.  L.  C.  1039. 

(6)  At  pp.  1066-6. 

(c)  (1854)  5  H.  L.  0.  186,  23  L. 
J.  Cb.  865.   A  pretty  full  aummary 


is  given  by  Stephen  J.  6  Ex.  D.  at 
p.  801. 

(d)  And  see  Mr.  Josttoe  Stephen's 
crittciam,  5  Ex.  D.  at  p.  303. 

(e)  (1854)  4  H.  L.  0.  at  p.  1059. 


ppliip*^liilii 


710 


APPENDIX. 


Gaan  in 
Court  of 
Ohancery. 
Opinion 


*<I  do  not  dispute  the  general  principle  that  what  is  called  a 
representation,  which  is  made  as  an  inducement  for  another  to  act 
upon  it,  and  is  followed  by  his  acting  upon  it,  will,  especially  in 
such  a  ease  as  marriage,  be  deemed  to  be  a  contract." 

In  a  much  earlier  case  of  the  same  class  before  Lord  Eldon  (a)  the 
language  used  is  indecisive:  "arrangement"  and  "engagement" 
seem  preferred  to  "  agreement"  In  two  later  ones  decided  by  Sir 
of  Stuart  John  Stuart  (6),  an  informal  statement  or  promise  as  to  a  settlement 
on  a  daughter's  marriage,  and  an  informal  promise  to  leave  property 
by  will  to  an  attendant  as  recompense  for  services,  were  held  to  ha 
enforceable.  The  Vice-Chancellor  certainly  seems  to  have  adopted 
the  ppimon  that  a  "  representation  "  short  of  contract  had  somehow 
a  binding  force.  He  appears  further  to  have  held  that,  inasmuch  as 
these  were .  not  properly  cases  of  contract,  it  was  immaterial  to 
consider  whether  the  Statute  of  Frauds  applied  to  them,  and  to  have 
thought  that  the  opinion  of  Lord  (^ran worth  in  Jorden  v.  Money  was 
inconsistent  with  the  decision  in  Hammersley  v.  De  Beil  (c).  But 
these  opinions  are  inconsistent  with  the  true  meaning  and  effect  of 
the  cases  in  the  House  of  Lords  which  have  already  been  cited  :  and 
one  of  them  is  now  expressly  overruled  {d).  It  must  be  admitted 
that  later  judicial  expressions  are  to  be  found  which  in  some  degree 
countenance  them  ;  but  these  have  been,  without  exception, 
unnecessary  for  the  decision  of  the  cases  in  which  they  occurred. 
Nor  could  they  in  any  event  outweigh  declai'atious  of  the  law  ma  le 
(as  I  venture  to  think)  with  sufficient  clearness  In  a  Court  which  not 
only  gives  the  law  to  all  others  in  England,  but  disclaims  any  power 
of   reconsidering    its    own  decisions.     It  is  remarkable  that  the 


(a)  Luderav.  Amtey  (1799)  4  Yos. 
501. 

(b)  Prole  v.  Soady  (1859)  2  6iff. 
1 ;  Loffus  T.  Mem  (1862)  8  Qiff. 
592  (1862).  In  Loffus  v.  ifaw  there 
ia  a  snggestion  that  the  "repre- 
sentation" affects  the  specifio  pro- 
perty as  an  equitable  charge. 

(c)  Loffua  V.  Maw  (1862)  3  6iff. 
at  pp.  603-4.  In  Prole  v.  Soady,  a 
strange  and  entangled  case,  no  point 
was  made  on  the  Statute  of  Frauds. 
But  there  it  appears  to  have  been 
established  as  a  fact  that  the  wife's 
father  represented  to  the  intended 
husband,  an  Englishman,  that  a 
certain  trust  disposition  of  Scotch 
land  in  the  prqper.  Scottish  form 
was  irrevocable.  This  was,  as  re- 
gards the  person  to  whom  it  was 


made,  a  representation  of  foreign 
law,  and  therefore  equivalent  to  a 
representation  of  fact.  And  thus 
the  decision  may  have  been  right 
on  the  ground  of  estoppel.  But  it 
is  far  from  easy  to  discover  on  what 
ground  it  really  proceeded.  The 
case  went  to  the  Appeal  Court,  but 
was  compromised  :  see  1  Ch.  145. 
The  still  later  case  of  Skidmore  v. 
jBrad/ord  (1869)  8  Eq.  134,  decided 
by  the  same  judge  in  1869,  may  be 
and  has  been  regarded  as  a  case  of 
true  contract :  Fry  on  Specific  Per- 
formance, §  299,  p.  133,  2nd.  ed. 

(d)  Lojut  v.  Maw  (1862)  is  clearly 
disapproved  by  Lord  Selborne  and 
Lord  O'Hagan  in  Madduon  v.  Al- 
derton  (1888)  8  App  Oa.a'ipp.  473, 
488. 


REPRESENTATIONS.* 


711 


authoritative  explanation  of  Hammersley  v.  De  Btil  (a)  given  in 
Maunsell  v.  Hedges  White  (6)  has  in  almost  all  the  recent  cases  been 
left  unnoticed. 

Goverdale  v.  Eastwood  (1872)  (c)  was  a  case  of  precisely  the  same 
type  as  Hammersley  v.  De  Beil.     Bacon  V.-C.  decided   it  on  the 
ground  that  the  transaction  amounted  to  a  contract,  and  so  it  was 
expressed  in  the  decree.    But  he  also  thought  that  there  existed,  and 
was  applicalle  to  the  case  in  hand,  "this  larger  principle,  that  where 
a  man  makes  a  representation  to  another,  in  consequence  of  which 
tbat  other  person  contracts  engagements,  or  alters  his  position,  or  is 
induced  to  do  any  other  act  which  either  is  permitted  by  or  sanctioned 
by  the  person  making  the  representation,  the  latter  cannot  withdraw 
from  the  representation,  but  is  bound  by  it  conclusively."     Galea  v. 
Pilkington  (d)  (1874,  before  Malins  V.-C.)  was  a  case  of  a  verbal 
agreement  to  allow  the  occupation  of  a  house.     This  had  been  acted 
ou  by  the  plaintiff,  and  thus  was  enforceable  notwithstanding  the 
Statute  of  Frauds  under  the  rule  of  equity  as  to  part  performance  : 
but  a  difficulty  was  raised  about  want  of  consideration,  and  the 
supposed  doctrine  of  "  representations "  was  invoked,  in  a  manner 
previously  unheard  of,  to  supply  a  kind  of  moral  consideration.     But 
the  plaintiff  had  agreed  to  pay  the  ground  rent  and  rates  and  taxes 
during  the  occupation  ;   which   surely  was  consideration  enough. 
In  Be  Badcock  (1880)  (e)  the  same  judge  treated  the  cases  on  marriage 
settlements  as  depending  on  actual  contract  (see  at  p.  366).    Then 
ia  Dashwood  v.  Jermyn  (J)  (1879),  which  was  another  marriage 
case,  Bacon  V.-C.  held  that  the  connection  between  the  statement 
relied  on  as  a  promise  and  the  marriage  alleged  to  have  taken  place 
OQ  the  faith  of  it  was  not  sufficiently  made  out     He  stated  the 
general  rule  thus :— "  If  a  man  makes  a  representation  on  the  faith 
of  which  another  man  altsrs  his  position,  enters  into  a  deed,  incurs 
an  obligation,  the  man  making  it  is  bound  to  perform  that  represen- 
tation, no  matter  what  it  is,  whether  it  is  for  present  payment  or  for 
the  continuance  of  the  payment  of  an  annuity,  or  to  make  a  pro- 
vision by  wilL     That  in  the  eye  of  a  Court  of  Equity  is  a  contract, 
an  engagement  which  the  man  making  it  is  bound  to  perform." 
This  appears  to  qualify  to  some  extent  the  dicta  of  the  same  judge  in 
Goverdale  v.  Eastwood.     Here  we  read  no  longer  of  two  distinct  kinds 
of  obligation,  by  contract  and  by  "  representation,"  but  of  one  kind 
of  obligation,  and  that  a  contractual  one,  arising  from  the  representa- 
tions made  by  one  party  with  the  intent  that  they  should  be  acted 


Later 
cases  of 
same  clan. 


i 


i? 


(a)  (1845)  12  01.  k  F.  45. 

(b)  (1854)  4  H.  K  C.  1039. 

(e)  15  Eq.  121,  42  L.  J.  Oh.  118. 
(d)  (1874)  19  Bq.  174,  m«  at  p. 


178,  44  L.  J.  Oh.  881. 
(e)  17  Oh.  D.  361. 
(/)  (1879)  12  Oh.  D.  776. 
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upon,  and  the  conduct  of  the  other  who  does  act  upon  them. 
Finally  we  have  Alderson  v.  Maddison  (1880)  (a),  where  there  was 
an  agreement  to  leave  property  by  will  as  a  reward  for  services. 
Here  Stephen  J.  set  forth,  as  we  have  seen  in  the  text,  the  view  that 
it  must  be  a  contract  or  nothing  ;  and  he  held  that  a  contract  was 
proved  by  the  facts  of  the  case.  The  decision  was  reversed  by  the 
Court  of  Appeal  on  the  ground  that,  the  case  being  within  the 
Statute  of  Frauds,  there  was  no  sufficient  part  performance  ;  and 
the  same  view  was  taken  by  the  House  of  Lords.  No  encourage- 
ment whatever,  to  say  the  least,  was  given  to  the  doctrine  of 
"  representation." 

So  far  the  authorities  as  to  direct  enforcement  of  "  representa- 
tions." We  do  not  count  among  them  Pigyott  v.  Strattov  (b), 
decided  by  the  Court  of  Appeal  in  1859,  in  which  Lord  Campbell 
incidentally  took  a  minimizing  view  of  the  eflFect  of  Jordm  v. 
Money  (c).  That  case,  so  far  as  it  did  not  proceed  on  express 
covenant,  was  one  of  equitable  estoppel.  Mills  v.  Fox  (1887)  (rf) 
was  also  decided  expressly  on  the  ground  of  estoppel  by  represen- 
tation of  fact.  The  representation  was  not  of  intention  at  all, 
but  that  a  certain  state  of  facts  with  its  legal  consequences 
existed  and  would  continue  to  exist.  But  another  class  of 
decisions  now  calls  for  mention.  These  lay  down,  or  seem  to  lay 
down,  a  rule  to  the  eflfect  that  where  a  contract  has  been  entered 
into  upon  the  representations  of  one  party  that  he  will  do  some- 
thing material  to  the  other  party's  interest  under  it,  and  he  docs 
not  make  good  that  representation,  he  cannot  enforce  specific  per- 
formance of  the  contract :  and  in  one  case  the  contract  has  even  been 
set  aside  at  the  suit  of  the  party  misled.  It  is  difficult  in  these  cases 
to  see  why  the  so-called  representation  does  not  amount  to  a 
collateral  agreement,  or  even  to  a  term  in  the  principal  contract 
itself.  In  the  firat  set  of  cases,  where  specific  performance  was 
refused,  a  vendor  or  lessor  had  represented  that  he  would  do  some- 
thing for  the  purchaser's  or  lessee's  benefit,  either  in  the  way  of 
repair  or  improvement  on  the  property  itself  (e),  or  by  executing 
works  on  adjoining  property  as  part  of  a  general  plan  (/).  In  these 
cases  it  has  been  thought  immaterial,  since  the  remedy  of  specific 


(a)  5  Ex.  D.  293,  7  Q.  B.  Div. 
174,  8  App.  Ca.  467,  50  I..  J.  Q.  B. 
466. 

(b)  1  D.  F.  J.  33,  29  L.  J.  Ch.  1. 

(c)  At  p.  51.  But  Lord  Selborne 
seems  to  adopt  the  opinion  of  Lord 
Cranworth  to  its  full  extent  in 
Citizens'  Bank  of  Louitiana  v.  First 
National  Bank    of   New    Orleans 


(1873)  L.  R.  6  H.  L.  at  p.  360,  43 
L.  J.  Ch.  269. 

(d)  37  Ch.  D.  153,  57  L.  J.  Ch. 
66. 

(e)  Lamare  v  Dixon  (1873)  L  R. 
6  H.  L.  414,  43  L.  J.  Ca.  203. 

(/)  Beaumont  v.  Dukes  (1822)  Jac. 
422 ;  Myers  v.  Watson  (1851)  1  Sim. 
K  S.  528. 
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performance  is  "  not  matter  of  absolute  right,"  to  consider  whether 
the  collateral  "independent  engagement"  could  or  could  not  have 
been  sued  on  as  a  contract  or  warranty  (a).    In  the  one  case  which 
g  oes  farther  the  contract  was  a  partial  re-insurance  effected  by  one 
insurance  society  (A.)  with  another  (B.)  for  one-third  of  the  original 
risk,  the  secretary  of  society  A.  stating,  when  he  proposed  the 
re-insurance,  that  one-third  was  to  be  re-insured  in  like  manner 
with  another  office  C,  and  the  remaining  one-third  retained  by  A., 
the  first  insurers.    This  last  one-third  was  afterwards  re-insured 
by  A.  with  C.  without  communication  with  6.     It  was  held  that 
society  B.  was  entitled  to  set  aside  the  policy  of  re-insurance  given 
by  it  on  the  faith  that  society  A.  would  retain  part  of  the  liability. 
And  it  was  said  to  make  no  difference  that  such  an  intention  was 
really  entertained  at  the  time  :  for  the  change  of  intention  ought  to 
have  been  communicated.     "  If  a  person  makes  a  representation  by 
which  he  induces  another  to  take  a  parUcular  course,  and  the  cir- 
cumstances are  afterwards  altered  to  the  knowledge  of  the  party 
making  the  representation,  but  not  to  the  knowledge  of  the  party  to 
whom  the  representation  is  made,  and  are  so  altered  that  the 
alteration  of  the  circumstances  may  afifect  the  course  of  conduct 
which  may  be  pursued  by  the  party  to  whom  the  representation  is 
made,  it  is  the  imperative  duty  of  the  party  who  has  made  the 
representation  to  communicate  to  the  party  to  whom  the  repre- 
sentation has  been  made  the  alteration  of  those  circumstances  "  (6). 

This  case,  decided  by  the  Lords  Justices  in  1864,  is  that  which 
gives  rise  to  most  difficulty.  No  reason  appears  why  the  retaining 
of  the  specified  part  of  the  risk  by  the  re-insuring  office  should  not 
have  been  deemed  a  term  or  condition  of  the  contract.  Indeed  it 
seems  to  have  been  an  integral  part  of  the  jToposal,  and  evidence 
was  offered  that  by  the  constant  usage  of  insurance  offices  it  was  so 
imderstood.  The  judgments,  however,  certainly  do  not  proceed  on 
that  footing.  Possibly  it  might  be  said  that  the  representation  in 
this  case,  being  of  something  to  be  done  not  in  a  more  or  less  distant 
future,  but  at  the  same  time  with  and  as  part  of  the  proposed  trans- 
action, was  in  the  nature  of  a  representation  of  fact.  It  might  be 
put  thus :  "  We  are  re-insuring  one-third  with  C. ;  one-third  of  the 


(a)  Lord  Oranwortb,  1  Sim.  N.  S. 
529  (this  was  in  1851,  and,  coming 
to  the  Vice-Chancellor's  Court  from 
the  Exchequer,  he  probably  took 
doctrines  of  equity  onrrent  in  the 
books  as  he  found  them :  it  'nay  he 
a  question  if  he  would  have  ad- 
hered to  this  Ivter,  when  we  look 


at  his  opinions  in  Maunsell  v. 
Hedges  White  and  Jorden  v.  Money) : 
Lord  Cairns,  L.  R.  6  H.  L.  428. 

(6)  Traill  v.  Baring  (1864)  4  D. 
J.  S.  318,  329,  ptr  Turner,  L.  J. 
a[»pr  >vdd  by  Fry  L.  J.  Scottish  Pe- 
troleum Co.  (18i33)  23  Ch.  Div.  at 
p.  438. 
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ripk  we  keep;  will  you,  B.,  take  the  other  third  ? "  And  thus  put  it 
might  be  regarded  as  an  alternative  case  of  contract  or  estoppel,  ia 
which  (for  some  reason  not  evident  from  the  report)  the  Court  pre- 
ferred the  less  simple  course. 

In  the  other  cases  it  is  by  no  means  clear  that  the  existence  of  a 
true  collateral  agreement  or  warranty  is  excluded ;  in  at  least  one 
similar  case  (a)  the  question  is  treated  as  one  of  agreement  entirely. 
In  the  latest  ot  the  kind,  Laman  v.  Dixon  (6),  which  came  before  the 
House  of  Lords  in  1873,  the  principal  agreement  was  for  a  lease  of 
cellars  to  be  used  as  wine  vaults.    During  the  negotiations  the  lessor 
assured  the  lessee  either  that  he  had  already  taken,  or  that  he  would 
forthwith  take,  sufficient  measures  to  keep  the  cellars  dry  and  fit  for 
a  wine  merchant's  use.     It  seems  most  natural  to  regard  this  as  a 
warranty:  still,  so  far  as  it  related  to  anything  already  done  it 
might  be  regarded  as  a  positive  sta'-ement  of  fact.    "You  will  fiad 
the  cellars  dry,"  or  any  speech  to  that  effect,  might  mean  either :  "  I 
undertake  to  make  the  cellars  dry,"  or,  " That  has  been  diue  which 
is  known  by  competent  experience  to  be  sufficient  to  ensure  dryness." 
The  line  between  warranty  and  estoppel  is  here  a  fine  one,  and 
perhaps  not  worth  drawing,  but  still  it  is  possible  to  draw  it :  and 
when  Lord  Cairns  said  "  I  quite  agree  «hat  this  representation  is  not 
a  guarantie,"  he  may  have  meant  that  he  preferred  to  regard  it  aa  a 
statement  of  fact  operative  by  way  of  estoppel.    There  certainly  does 
run  through  these  cases,  however,  the  idea  that  specific  performance 
ia  so  far  a  discretionary  remedy  that  it  may  be  refused  to  a  pirty 
seeking  it  on  grounds  which  do  not  affect  his  legal  rights  under  the 
contract    But  it  seemp  a  tenable  position  that  equity  judges  have 
taken  a  needlessly  narrow  view  of  what  is  a  binding  agreement  on 
the  principles  of  the  common  law  (c).     In  fact  agreements  collateral 
to  leases,  and  not  in  writing,  have  of  late  years  been  enforced  without 
doubt.    In  the  last  case,  which  was  in  1875  (d),  the  lessor's  under- 
taking was  to  repair  and  furnish  the  house  demised.     In  all  of  them 
the  facts  appear  undistinguishable  in  their  character  from  those  which 


(o)  Peacock  v.  Penson  (1848)  11 
Beav.  365. 

(b)  L.  R.  6  H.  L.  414,  43  L.  J. 
Ch.  203. 

(c)  It  would  be  curious  to  know 
in  what  proportion  of  cases  under 
the  old  praotiee  a  party  left  by  the 
Court  of  Chancery,  as  the  phrase 
was,  to  make  what  he  could  of  it  at 
law,  derived  substantial  or  any  profit 
from  that  liberty. 

(d)  Angdi  v.  Dvke  (1876)  L.  R. 
10  Q.  K  174,  4i  L.  J.  Q.  &  78. 


The  others  are  Morgan  v.  Griffith 
(1871)  L.  R.  6  Ex.  70,  40  L.  J.  Ex. 
46  ;  Srakme  v.  Adeane  (1873)  8  Oh. 
756,  42  L.  J.  Ch.  835.  The  ground 
taken  as  to  tii.>  Statute  of  Frauds 
ia  that  the  collateral  agreement  is 
not  a  "  contract  or  sale  of  lands," 
&;o. :  the  effect  of  the  Statute  being 
as  it  were  exhausted  by  the  prin- 
cipal contract ;  with  which  the 
collateral  one  must  of  courae  be 
oomoBtent. 
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have  been  treated  in  the  Court  of  Ohuncery  as  establiahiug  a  right  to 
relief  on  the  ground  of  "  representation.'' 

There  remains  a  class  of  cases  in  equity  in  which  it  has  been  held  Gates 
that  a  statement  made  to  a  person  intended  to  act  upon  it  by  one  ^^^^^  ^^_ 
who  knows  it  to  be  false,  or  is  recklessly  ignorant  whether  it  is  true  presenta- 
or  false,  may  create  in  the  person  who  acts  on  it  to  his  injury  a  t>o°  8^v«"i 
substantive  right  to  comiensation.    Here  the  statement  ia  a  wrong,  "gui[^^n. 
and  the  remedy  is  precisely  analogous  to,  and  before  the  Judicative  tive  right 
Acta    was   concurrent  with,  that  which  was  given  at  law  by  the  o'  action. 
action  of  deceit,  or  action  on  the  case  in  the  nature  of  an  action 
of  deceit  (a).    It  will  be  sufficient  to  give  references  to  a  few  of 
the  decisions  (6). 

A  rule  established  by  some  of  these,  of  which  Slim  v.  Oroucher  (b) 
is  an  instance,  is  that  a  man  in  whose  peculiar  knowledge  a  fact  must 
have  been  cannot  be  heard  to  say  that  when  he  afterwards  positively 
asserted  the  contrary  of  the  fact  he  had  forgotten  the  true  state  of 
things.  Whether  courts  of  common  law  would  have  refused  to  admit 
thi's  rule,  or  whether,  even  if  not  affirming  it  as  a  rule  of  law,  they 
would  not  have  acted  on  it  in  practice  as  a  rule  of  evidence,  is  now  a 
question  of  no  importance  (c). 

It  is  worth  remark  that  not  unfrequently  a  difficulty  occurs  in 
drawing  the  line  between  contract  or  warranty  and  fraud,  as  we 
have  already  seen  that  there  does  between  contract  and  estoppel. 
"Most  of  the  cases  .  .  .  when  looked  at,  if  they  do  not  absolutely 
amount  to  contract,  co?jae  uncommonly  near  it  ...  If  you 
choose  to  say,  and  say  without  inquiry,  *  I  warrant  that,'  that  is  a 
contract.  If  you  say  *I  know  it,'  and  if  you  say  that  in  order  to  save 
the  trouble  of  inquiring,  that  is  a  false  representation— you  are  saying 
whrt  is  false  to  induce  them  to  act  upon  it "  (d).  Thus  cases  are 
possible,  as  has  been  mentioned  in  the  text,  in  which  the  legal  effect 


IE 


(a)  "  It  is  precisely  analogous  to 
the  common  law  action  for  deceit"; 
Lord  Chelmsford,  L.  R.  6  H.  L.  at 
p.  390.  "It  ia  in  the  nature  of 
an  action  or  proceeding  ex  delicto  "  : 
Lord  Caima,  ibid,  at  p.  402. 

(6)  Emm  v.  BickneU  (1801)  6  Vea. 
174  (where  Lord  Eldon  comments 
at  large  on  the  danger  of  similar 
actions  in  courta  of  law,  the  defend- 
ant being  then  unable  in  those 
courts  to  give  evidence) ;  SI  ,m.  v. 
Grmcher  (1860)  1  D.  F.  J.  518,  29 
L.  J.  Gh.  273  (where,  as  to  the  con- 
oorrent  joriadiotion,  see  per  Lord 
Campbell  at  p.  623 :  bot  the  oaae 
might  alao  be  oouaidered  as  one  of 


estoppel,  aee  per  Lord  Selbome,  6 
App.  Oa.  at  p.  935);  Peek  v.  Ourney 
(1873)  L.  E.  6  H.  L.  377,  43  L.  J. 
Oh.  19. 

(c)  LordChelmsfoid  aeemstohave 
thought  the  equitable  remedy  was 
more  extensive  than  the  legal  ( L.  B. 
6  H.  L.  390),  but  in  the  case  of  Slim  v. 
Crovxiher  Lord  Campbell  recognized 
no  diatinctioo.  Qu.  whether  this 
point  was  duly  attended  to  in  Derry 
V.  Peek  (H.  L.  July  1,  1889). 

(<2)  Lord  Blackburn.  Br&undie  v. 
Oampbdl  (1880)  (So.)  5  App.  Ca.  at 
p.  952:  the  whole  passage  should 
be  studied. 
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of  the  lacts  may  equally  be  considered  as  warranty,  estoppel,  or  duty 
ex  delicto.  And  since  equity  judges,  dealing  with  facts  and  law 
together,  were  not  bound  to  distinguish  with  precision,  and  often  did 
not  distinguish,  on  which  of  two  or  more  possible  grounds  they  rested 
thdr  decisions,  it  la  not  surprising  that  a  good  deal  of  ambiguity  has 
gathered  round  the  subjects  discussed  in  this  note.  It  appears  how- 
ever, that  the  doctrine  of  *'  making  representations  good  "  has  not  at 
any  time  taken  root  in  America. 


before 

Kevola< 

tinn. 


Note  L.  (p.  601). 

Foreign  laws  on  undv£  influence  and  allied  subjects. 

French  French  jurisprudence  has  sometimes  been  cited  i_\  our  Courts 

authoriues  ^  affording  uaeful  analogies  in  cases  where  it  was  sought  to  set 
aside  gifts  on  the  ground  of  undue  influence,  especially  spiritual 
influence.  ((Euvres  d'Aguesseau,  1.  284,  5.  514,  ed.  1819  ;  .l/yon  v. 
Home,  6  Eq.  571.)  Without  denying  the  instructiveness  of  the 
comparison,  it  may  be  pointed  oui  that  these  French  cases  proceeded 
on  rather  different  grounds.  Charitable  bequests  in  general  were 
unfavourably  looked  on  as  being  "  inofficious  "  towaris  the  natural 
successors.  This  principle  is  strongly  brought  out  by  D'Aguesseau 
in  the  case  of  the  Religieuses  du  iSaint-Sacrement  (CEuvres,  vol.  1. 
p.  295)  :— 

"  Ces  dispositions  universelles,  contraires  aux  droits  du  sang  et  de 
la  u:  *ure,  qui  tendent  k  frustrer  les  h^ritiers  d'une  succession  legitime, 
sont  ci:  ellej-mSmes  peu  favorables;  non  que  '•e  seul  moyen  soit 
peut-€tre  suffisant  pour  an^antir  un  tel  legs  *  mais  lorsqu'il  est 
sou*^enu  par  les  airconstances  du  tait  .  .  .  lorbque  la  donation 
est  immense,  qu'elle  est  excessive,  qu'elle  renferme  toute  la  succes- 
sion .  .  .  dans  toutes  ces  circonstances  la  justice  s'est  toujours 
elev^e  centre  ces  actes  odieux  ;  elle  a  pris  les  hwritiers  sous  sa  pro- 
tection ;  elle  a  caiss6  ces  donations  inofficieuses,  excessives  et  contraires 
h  I'utilit^  publique." 

Ill  modern  French  practice  a  will  may  be  set  aside  for  ca/ptation  or 
suggestion.  But,  as  with  us,  the  burden  of  proof  is  nn  the  objector 
to  show  that  the  testator's  will  was  not  free,  and  something 
amounting  to  fraudulent  practice  must  be  proved.  "  La  suggestion 
ne  saurait  6tre  sfipar^e,"  says  Troplong,  "  d'un  dol  subversif  de  la 
Ubre  volont^  du  testateur  ...  On  a  toujours  6t6  trfes-diflScile 
en  France  k  admettre  la  preuve  de  la  suggestion  et  de  la  captation." 
(Droit  cWl  expliqu6,  Des  donations  entre-vifs  et  des  testaments, 
art.  4Q2.) 


Modem 
law  of 
captation. 
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On  the  other  hand  the  Code  Civil  (art.  907,  909-911)  contains 
express  and  eevere  restricticnd  en  dispositions  by  wards  in  favour  of 
their  guardians,  and  by  persons  iu  their  last  illness  in  favour  of  their 
medical  or  spiritual  advisers.  These  apply  alike  to  wilk  and  to 
gifts  inter  vivos. 

The  Continental  enactments  as  to  the  eSecl  of  inadequacy  of  con-  Continen- 
sideration  on  a  sale  are  derived  from  the  rule  of  Roman  law,  namely      /*^ , 
that  a  sale  for  less  than  half  the  true  value  may  be  set  aside  in  favour  i^^  under- 
of  the  seller  unless  the  purchaser  elects  to  make  up  the  deficiency  in  value, 
the  purchase-money  :  Cod.  4.  44.  de  reec.  vend.  2.      "  Rem  maioris  Civil  law. 
pretii  si  tu  vel  pater  tuus  minoris  pretii  distraxerit,  humanum  est  ut 
vel  pretium  te  restituente  emptoribua  fundum  venditum  recipias, 
vel,  si  emptor  elegerit,  quod  deest  iusto  pretio  recipias.  Minus  autem 
pretium  esse  videtur,  si  nee  dimidia  pars  veri  pretii  soluta  sit."    A 
less  undervalue  was  not  of  itself  a  sufficient  ground  :  C.  eod.  tit.  8, 
15.    The  old  French  lew  adJiered  to  this  rule :  Pothier,  Obi.  §  33.  JJJ 
"  On  estime  commun^ment  Snorme  la  lesion  qui  exedde  la  moiti6  du  ]|^^ 
juste  prixe,"  id.  Contr.  de  Vente,  §  330,  sqq.    Pothier  however  goes 
on  to  say  that  this  does  not  apply  to  sales  of  reversionary  interests 
(contrat  de  vente  de  droits  successifs)  nor  to  other  speculative  con- 
tracts (contrats  al6atoires),  on  account  of  the  difficulty  of  fixing  the 
true  value  ;  nor  to  sales  of  moveable  property  :  cp.  id.  do  Vente, 
§  341.    Thus  the  rule  an  I  the  exception,  as  touching  immoveable 
propei'ty,  were  just  the  reverse  of  our  own  law  as  it  stood  before 
1868.    The  modem  French  code  fixes  the  undervalue  for  which  a  CodeCiviL 
sale  (of  immoveable  property  only)  may  b3  set  aside  at  '7-12ths.    It 
adds  this  important    limitation,    that  a   general  presumption  of 
undervalue  must  be  raised  by  the  circumstances  alleged  on  behalf 
of  the  seller  before  evidence  of  the  actual  existence  and  amount  of 
the  inadeqxiacy  can  be  admitted.    There  are  also  certain  precautions 
as  to  the  Hind  of  proof  to  be  allowed.     If  undervalue  to  the  pre- 
scribed extent  is  established  the  buyer  has  the  option  of  submitting 
to  a  rescission  of  the  sale  or  paying  up  the  difference.    (Code  Civ. 
16  74-1686.)    Nothing  is  said  about  sales  of  reversionary  interests, 
but  it  has  been  decided  in  accordance  with  the  older  law  that  the 
section  does  not  apply  to  them :  Codes  Annot^,  1.  708.    "  Ne  sont 
pas  sujettes  &  la  rescision  pour  lesion  les  venies  suivantes    .... 
[inter  cUia]    La  vente  de  droits  successifs,  encore  qu'elle  soit  faite  k 
un  6tranger."    And  the  provision  applies  in  favour  of  the  seller  only 
(art  1683).    Any  waiver  of  the  seller's  possible  rights  on  this  score, 
however  express,  is  inoperative  (1674).     There  are  exceptional  provi- 
Mons  for  the  case  of  "partage  fait  par  I'ascendant"  (1079)  and  in 
favour  of  minors  (1305,  sqq.). 
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Italian 
Code. 

PnudMi 
Oodd. 


AtutiiMi 
Code. 


Obsery*- 
tiona  and 
■amnuuy. 


The  piovJei(ne  of  the  Italk^n  Code  are  in  substance  the  sane  as 
those  of  the  Code  Napoleon  (Codice  Civile,  1529-1537). 

The  provisions  of  the  Prussian  Code — Allgtm.  Landrecht,  pait  I 
Tit.  II.  §§  58,  59  («Von  der  Verletzung  tiber  die  Hafte»>-are 
substantially  as  follows. 

The  objection  that  the  purchase-money  is  disproportionate  to 
the  value  of  the  thing  sold  does  not  of  itself  suffice  to  avoid  the 
contract. 

"But  if  the  disproportion  is  so  great  that  the  purchase-money 
exceeds  double  the  value  of  the  thing  sold,  then  this  raises  a  legal 
presumption  (rechtliche  Vermuthung),  of  which  the  buyer  may  take 
advantage,  of  an  error  such  as  to  avoid  the  contract." 

The  buyer  may  by  his  contract  waive  the  benefit  of  these  provisiona 
(§  65)  ;  aod  the  seller  cannot  in  any  case  dispute  the  contract  on  the 
ground  of  undervalue. 

The  reason  of  this  appears  to  be  that  the  judicial  presumption  is 
not  of  fraud,  but  of  error,  and  that  the  vendor  cannot  be  pretumed 
to  be  in  error  as  to  the  value  of  his  own  property. 

The  Austrian  Code  (§§  934, 935),  following  the  extended  interpreta- 
tion of  the  Roman  rule  sanctioned  by  the  prevailing  modem  opinion 
in  Germany,  see  Vangerow,  Pand.  §  61 1  (3.326),  enacts  that  inr.dequacy 
of  consideration  to  the  extent  of  more  than  one-half  in  any  bilateral 
contract  gives  the  party  injured  a  right  to  call  upon  the  other  to 
make  up  the  deficiency  or  rescind  the  contract  at  that  otbei-'s  option. 
This  right  may  be  waived  beforehand,  and  the  rule  does  not  apply  to 
judicial  sales  by  auction. 

Thus  the  French  Code  follows  the  rule  of  the  Roman  law,  giving 
the  remedy  to  the  seller  only,  but  adds  a  qualifying  rule  of  evidence 
which  limits  the  remedy  to  cases  where  there  is  some  ground  of 
suspicion  besides  the  undervalue  itself.     The  Prussian  Code  reveists 
the  civil  law  by  giving  the  remedy  only  to  the  buyer,  and  the  Austrian 
Code  extends  it  to  both  parties,  and  to  every  kind  of  contract  for 
valuable  consideration.    These  discrepancies  seem  to  favour  the  con- 
clusion that  the  course  our  own  law  has  always  taken  with  respect  to 
property  in  possession,  and  now  takes  (since  the  Act  31  Vict.  c.  4) 
with  respect  to  property  in  reversion,  is  on  the  whole  the  wisest.    It 
IB  worth  while  to  observe  that  the  Civil  Code  of  Lower  Canada  has 
altered  the  law  of  that  province  in  the  same  direction,  and  declares 
without  exception  that  persons  of  full  age  "  are  not  entitled  to  relief 
from  their  contracts  for  caude  of  legion  only"  (§  1012).    On  the  other 
hand  the  question  was  considered  in  framing  the  Italian  Code,  and 
the  rule  of  the  civil  law  was  deliberately  adhered  to.    (Mazzoni 
Diritto  Civile  Italiano,  3.357.) 
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The  different  enactments  we  have  mentioned  may  be  thus  re- 
capitulated : — 


Nature  of  Property. 


Moveable  or 
ImmoTeable. 


Inpoflseiwion 
or  reyerttlon. 


English  Law.    No  distinction. 


I  In 
I  In 


possession, 
reversion. 


French  Code 
and  decisions 
thereon    (fol- 
lowed by 
Italian  Code). 


Immoveable 
only. 


rin  possession, 


iln  reversion. 


Extent  of 
inadequacy 
of  conatdera- 
tton  giving 
right  of 
rMclssion. 

None. 
(Before  1868) 

Any. 
(Since  1868) 

None. 
7-12thB 
(coupled  with 
circumstances 
of  presump- 
tion). 

None. 


To  which 
party. 


Seller. 


Seller. 


Fmssian  Code. 
Austrian  Code. 


No  distinction. 
No  distinction. 


Over  1-2. 
Over  1-2. 


Buyer. 
Either  party 
in  any  con- 
tract for 
valuable 
consideration. 


wmmmmmmmmmmm 
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ACCEPTANCE  : 

of  proposal,  general  but  not  universal  form  of  agreement,  5,  6. 

express  or  tacit,  10. 

by  performing  conditions  of  proposal,  13. 

when  in  time,  25. 

double,  of  same  proposal,  30, 

must  be  communicated,  32. 

when  the  contract  is  made  by  correspondence  '.  difficulties  of  the 

subject,  33,  34. 
theories  in  English  authorities,  34. 
by  post,  effectual,  but  never  delivered,  37. 
will  not  relate  back  to  date  of  proposal,  38. 
mnst  be  unqualified,  39. 
examples  of  insufficient  acceptance,  40. 

of  sufficient  acceptance,  41. 
with  immaterial  or  ambiguous  addition,  41. 
by  conduct  ra  well  as  by  words,  must  be  certain,  47. 
by  receiving  document  with  special  conditionH,  47. 
of  misunderstood  proposal,  effect  of,  460,  4')2,  463,  464. 

ACCIDENT  :  destroying  subject-matter  of  contract,  effect  uf ,  388,  390, 
395. 

ACCOUNT  :  action  of,  139. 

ACCOUNT  STATED  :  with  Infant,  not  void  but  voidable,  59. 

ACKNOWLEDGMENT  of  debt  barred  by  Statute  of  Limitation,  170,  623, 
624,  625.    See  Limitation. 

ACQUIESCENCE  : 

cannot  exist  without  knowledge,  427. 
as  a  bar  to  rescinding  contract,  570. 
lapse  of  time  as  evidence  of,  570,  571. 
in  cases  of  undue  influence,  61 7. 

"  ACT  OF  GK)D  "  :  meaning  of :  no  general  definition  possible,  394. 

ACTION :  auignment  to  creditor  of  bankrupt's  right  of,  held  jtistiHable, 
326. 
P.  AAA 
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ADVERTISEMENT  : 

contract  by,  14,  aqq. 

Buch  contracts  not  exempt  from  Statute  of  Frauds,  23 

AGENCY : 

general  theory  of,  5i,  212. 

positio'is  of  actual  or  profesiied  agent  as  regards  principal,  95. 

contracts  made  by  agents,  95,  snq. 

contract  by  authorized  agent  known  to  be  such,  96. 

when  agent  is  personally  liable,  97. 

how  agent's  liability  may  be  excluded  or  limited  whea  he  contracts 
in  his  own  name,  98. 

contract  by  authorised  agent,  bat  not  known  to  be  such,  99. 

rights  of  undisclosed  principal,  100. 

rights  of  other  contracting  party,  101. 

election  to  sue  principal  or  agent,  102. 

position  of  profe-sed  agent  who  has  no  authority  :  where  a  re- 
sponsible principal  is  named,  103. 

implied  warranty  of  authority,  105. 

where  no  responsible  principal  is  named,  106. 

when  professed  agent  may  disclose  himself  as  real  principal,  108 . 

effect  of  death  of  principal  on  subsequent  contracts  of  agent  before 
notice,  95. 

Bub-agent  appointed  without  authority  is  not  agent  of  principal,  454. 

AGENT : 

authority  of,  its  constitution  and  end,  96. 

corporation  liable  for  wrongs  of,  in  o  turse  of  employment,  113  . 

contract  of,  is  contract  of  principal,  192. 

must  not  deal  secretly  on  his  own  account  in  buaines<i  of  agency, 

272. 
must  not  sell  to  or  buy  from  himself,  273. 
must  not  profit  by  his  own  negligence,  274. 
must  account  to  principal,  notwithstanding  collateral  illegality  in 

the  transaction,  362. 
knowledge  of,  is  knowledge  of  principal,  97,  n.,  101. 
statements  of,  how  far  binding  on  principal,  552. 
always  liable  for  his  own  wrong,  554. 

AGREEMENT  : 
defined,  2,  S. 
void,  what,  3,  8. 
consent,  how  expressed,  5. 
analysis  of,  as  accepted  proposal,  6. 

See  AOOBPTANOK  ;  Pboposal. 
with  third  person,  as  subject  of  promise,  46. 
no  contract  unless  the  terms  are  certain,  44. 
no  contract  where  the  promise  is  illuwry,  45. 
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AGREEMENT— continued. 

of  Ldnatio  not  8o  found  by  iaquidition  (which  gee)  not  void,  bat 
voidable,  92. 

Unlawful  (which  see),  Ch.  VII. 
evidence  whether  a  document  is  or  in  not  record  of,  233. 
collateral,  evidence  of,  289. 
unlawful,  the  different  classes  of,  260. 

See  Unlawful  Agbbbhentb. 
against  Public  Policy  {which  see),  298,  sqq. 

See  also  Chahpebty  ;  Mabbiagb  ;  Bb9tbaint  of  Tbadb. 
Impossible,  360,  sqq. 

See  Impossible  Aqbebmbnts. 
conditions  affecting  validity  of  consent,  418. 

See  Mistake,  &c. 
where  there  may  b  i  an  apparent,  but  no  real  oooaent  and  no  cou- 

traot,  439. 
election  to  adopt,  where  originally  void,  479. 
parol  addition  t  >  or  variation  in  terms  of — effect  as  regards  specific 

performance,  491. 
informal,  execution  of,  may  be  good  consideration  or  accord  and 
satisfaction,  632. 
effect  of  part  performance,  633. 

anti-nuptial,  how  far  made  binding  by  post-nuptial  se  ttle  • 
ment,  636. 
Savigny's  definitioa  of,  considered,  658. 

AQRBEMENTS  OP  IMPBRFBOT  OBLIG ITION  : 
their  nature  and  effects,  620,  sqq. 

conflict  between  lex  fori  and  lex  contractus,  626,  629,  647. 
general  results  as  to,  656. 

ALIEN : 

wife  of,  when  she  can  contract  as  feme  sole,  81. 

enemies,  disAbled  from  suing  here  but  not  from  contracting,  96. 

ANNUITY  :  agreement  to  give,  charged  on  land,  implies  personal  cove- 
nant for  repayment,  226. 

APOTSBO ARIES  :  cannot  reoov.tr  charges  unless  properly  qualified  at 
ti!U6  of  services,  646,  647. 

ARBITRATION  : 

agreements  for  reference,  now  practically  enforceable,  318. 
right  of  action  may  be  conditional  on  award,  819. 

ARBITRATOR  -  can  recover  remuneration  on  azprwa  contract,  648. 


A&TIFIOIAL  PBRSON : 
nature  of,  109. 
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ARTIFICIAIj  FEBSON— continued. 

partnerahips  and  other  bodies  treated  as,  by  custom  though  not  by 

law,  110. 
separate  estate  of  married  woman,  analogous  to,  670. 
And  see  Cobpobation. 

ASSIGNEE  : 

rights  of,  under  contract,  206,  sqq. 

takes  subject  to  equities,  211. 

rule  may  be  excluded  by  agreement,  213. 

ASSIGNMENT  : 

of  CONTBAOT  (which  see)  206,  sqq.,  452,  454. 
of  pensions,  &c.  voi'1,  314. 
equitable,  of  debt,  209. 

ASSUMPSIT  :  action  of,  its  introduction,  141. 

ATTORNEYS  AND  SOLICITORS.    See  Soliottob. 

AUCTION  : 

sale  by,  formation  of  contract  in,  14. 
where  sale  without  reserve,  17. 
efifect  of  misleading  particulars  at,  524. 
employment  of  puffers  at,  539. 

AUCTIONEER  :  liability  of  to  purchaser,  97.  n. 

AWARD  : 

whether  stranger  can  be  bound  by,  198. 

mistake  in,  can  be  rectified  only  by  the  Court,  431. 

BAILMENT  :  without  reward,  consideration  for,  172. 

BANKRUPTCY  : 

loan  obtained  by  infant  under  pretence  of  full  age,  provable  in,  77. 
anomalous  effects  of,  on  contractual  rights,  197. 
secret  agreements  with  particular  creditors  void,  266. 
laws,  attempts  to  evade,  282. 

BARRISTER : 

fees  of,  for  advocacy  not  recoverable  from  client,  648. 

for  non>litigiou3  business,  qu.,  649. 

fees  paid  by  client  to  solicitor,  whether  recoverable  by  counsel, 

650. 
judicial  notice  of  counsel's  fees  in  taxing  costs,  651. 

BILL  OF  EXCHANGE : 

infant's,  not  void  but  voidable,  69. 
is  not  an  equitable  assignment,  672,  n. 
is  an  unconditional  order  in  writing,  166. 
acceptance  of,  must  be  in  writing  and  signed,  166. 
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BILL  OF  EXCHANGE— continued 
cheque  b  a,  219. 

iiadorser  not  a  surety  during  currency  of,  272. 
drawn  in  hostile  country  in  time  of  war,  306. 
And  see  Ne(K>tiablb  iNSTBUMKN'ra 

BILL  OF  LADING  : 

transfer  of  contract  by  indorsement  of,  224. 

is  not  properly  negotiable,  227. 

effect  of  misdescription  of  goods  in,  515. 

BILLS  OF  SALE,  163. 

BOND: 

of  infant,  voidable,  not  void,  54. 

with  unlawful  condition,  void,  356. 

is  absolute  if  the  condition  is  impossible  at  the  time,  but  dis- 
charged if  it  subseque    ly  becomes  impossible,  414. 

with  alternative  conditions,  where  one  impossible,  416. 

of  foreign  government  treated  as  negotiable  instrument  by  English 
law,  221. 

statutes  as  to,  489,  n. 

BRACTON  :  his  theory  of  fundamental  error.  Note  H. 

BROKERS  :  statutes  affecting,  702. 

unlicensed,  in  city  of  London,  cannot  recover  commission,  283. 

CANADA  (LOWER) :  Civil  Code  of,  693. 

CANCELLATION  of  instruments  by  courts  of  equity,  574. 

CARGO :  sale  of,  when  previously  lost,  400. 

"CATCHING  BARGAINS": 
rules  of  equity  as  to,  606. 
what  are  marks  of,  607. 
on  what  terms  borrowed  relieved,  610. 

CAUSA: 

in  Roman  law  of  contract,  133. 

its  relation  to  cause  in  modem  French  and  concidei-ation  in  English 
kkw,  136,  691. 

CHAMPERTY: 

definition  of,  320. 

what  amounts  to,  322. 

bargains  to  find  means  for  litigation  and  share  property  recovered 

323. 
solicitor  cannot  purchase  subject-matter  of  the  suit  from  his  client 

324. 
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OUAMPERTY— continued. 

purohase  of  subjeot-malter  of  litigation,  not  in  itself  unlawful,  326. 

Btatute  of  Henry  VIII.  against,  827. 

proceedings  in  lunacy  exceptional,  329. 

not  justified  by  kinship,  830. 

rules  against,  whether  applicable  to  agreements  made  abroad,  378. 

CHARTER-PARTIES : 

express  exceptions  in,  401. 
conditions  in,  510,  511. 

CHEQUE : 

is  a  bill  of  exchange,  219. 

effect  of  crossing  with  words  "  not  negotiable,"  222. 

CHILDREN : 

right  of,  to  enforce  provisions  for  their  benefit  in  sottleineiitH,  188 

199. 
custody  of,  agreements  as  to,  331,  373. 

CHOSE  IN  ACTION : 

why  formerly  not  assignable,  206. 

early  authorities  on  wsignment  of.  Note  F. 

CIVIL  DEATH  : 

meaning  of,  80,  n. 

wife  of  person  civilly  dead  can  sue  alone,  81. 

COERCION : 

contracts  entered  into  under,  voidable  in  equity,  420. 

money  paid  under,  recoverable,  though  the  transaction  otherwise 

unlawful,  366. 
and  though  circumstances  do  not  amount  to  duress,  578. 

COMPANIES  ACT,  1862  :  company  under,  cannot  bind  itself  by  contract 
for  purposes  foreign  to  the  memorandum  of  association,  126,  690. 

COMPANY : 

general  powers  of  incorporated,  118. 

limited  by  special  purpose  of  incorporation,  122. 

has  prlmd  facie  power  to  mortgage  its  property,  681. 

powers  of  directors,  &c.  limited  by  principles  of  partnership,  120 

rights  of  dissenting  shareholders,  122. 

how  far  third  persons  are  bound  to  know  limits  of  directors'  au- 
thority, 121,  684. 

ratification  of  irregular  transactions  by  assent  of  shareholders,  687. 

under  Act  of    1862,    incapable   of  contracting  for  purposes  not 
within  memorandum  of  association,  126,  690. 

when  bound  by  negotiable  instruments,  126,  128. 
And  see  Corporation. 
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COMPANY— c(mtin««d. 

when  bfiund  by  promoters'  agreementH,  102. 

unincorporatetl,  power  of,  to  Hue  by  pablio  officer,  199. 

transferable  debentures,  &c.  issued  by,  214. 

transfer  of  shares  in,  164,  223.  ' 

purchase  of  shares  in  order  to  sue  company  or  directors  at  one's 

own  risk  is  not  maintenance,  827. 
contract  to  take  shares  in,  not  void,  but  only  voidable  on  ground 

of  error,  &c.,  461. 
sale  of  shares  in,  avoided  by  petition,  for  winding-up  unknown  to 

parties,  470. 
duty  of  directors,  &c.  to  state  facts  truly  in  prospectus,  680. 
duty  of  promoters  to  make  full  disclosure,  631. 
transfer  of  shares  invalid  when   directors'   consent    obtained  by 

fraud,  540. 
when  bound  by  statements  of  directors,  &c.,  66S. 
statements  of  prospectus  addressed  only  to  original  shareholders, 

556. 
repudiation  of  shares  in,  when  too  late,  461,  n.,  564,  668. 
(winding-up  of)  secret  agreement  to  delay  proceedings  void,  317. 

COMPENSATION : 

for  niisdcao.'  ip{,.<on  on  sale  of  land,  619. 
purchaser  can  recover  after  completion,  521. 
See  Specific  Pkrformanoe. 

COMPOSITION  : 

with  creditors,  consideration  for,  179. 
avoided  by  concealed  preference,  266. 

COMPROMISE  : 

consideration  for,  181. 
of  criminal  proceedings  when  lawful,  315. 
of  civil  proceedings,  void  when  improperly  procured,  317. 
cannot  be  set  aside  for  mistake  or  r>versight  as  to  particular  points 
of  law,  435. 


CONDITIONS  : 

special,  on  ticket,  &c.,  how  far  binding  on  party  taking  the  docu- 
ment, 47. 
in  restraint  of  marrias^e,  336. 
to  be  performed  by  stranger,  must  be  performed  at  obligor's  peril, 

384. 
impossible  or  necessary,  412. 
treatment  of  impossible  conditions  in  bonds,  414. 
alternative  conditions  where  one  becomes  impossible,  416. 
i-eptesentatiocs  amounting  to,  their  nature  and  effect,  609,  610. 


IP 


728 


INDEX. 


CONDITIONS  OK  SALE  :  effect  of,  on  right  to  oompetuMtiun,  520. 

CONFIRMATION  :  of  infant's  marriago  Huttlement,  68. 
And  8tc  AoqtJiicHUHNOR. 

CONFLICT  OF  LAWS  : 

aa  to  lawfulnoBH  of  agreement,  W7,  Sf/q. 

how  far  foreign  law  will  '>e  admitted  to  decide  lawfulueiH  of  bgrvu- 

meut  made  abroad,  3(19. 
effect  of  change  of  law,  •ilft. 
aa  to  existence  of  remedy,  ti20,  629,  647. 

CONSENT : 

for  legal  agreement,  reciuisites  of,  3. 

ways  of  declaring,  6. 

to  contract,  queations  affecting  validity  of,  410. 

CONSIDERATION : 

general  character  of,  9,  166. 

gradual  formation  of  the  doctrinu,  167. 

in  contracts  in  writing,  168. 

promises  founded  on  moral  duty,  169. 

past  consideration,  169. 

adequacy  not  material,  171. 

for  gratuitous  bailment,  172. 

doubt  as  to  contingent  consideration,  174. 

reciprocal  promise  as  consideration,  174. 

promise  must  be  enforceable,  175. 

how  far  promise  to  perform  existing  duty  can  be  consideration,  176. 

how  far  required  for  discharge  of  contracts,  178. 

for  variation  of  contracts,  180. 

abandonment  or  forbearance  of  rights,  180. 

forbearance  must  be  definite  and  of  ,  really  disputed  right,  181. 

application  of  the  doctrine  in  equity  to  oontraots  under  seal,  183. 

rpecifio  performance  of  voluntary  agreemwiit  not  granted,  188. 

external  evidence  of,  184. 

gaming  and  money  lest  for  betting,  an  illegal,  286, 

illicit  cohabitation,  if  future,  an  unlawful  consideration  ;  if  pabt,  no 

consideration,  288. 
for  agreement  for  separation,  293. 
for  agreement  in  partial  restraint  of  trade,  sufficient  if  of  tome 

value,  842. 
unlawful,  makes  whole  agreement  void,  349. 
failure  of,  the  true  ground  for  recovering  back  compulsory  paymentB. 

579. 
inadequacy  of,  as  evidence  of  fraud,  595. 
execution  of  informal  agree'-.tent  as,  632. 
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OONBIDBRATION-  cm'.inued. 

forbearance  to  enforce  raolng  dobta  in  conventional  foruin,  whether 

a  good,  706. 
history  of  the  dootrine  of,  Note  K. 

CONSTKUOTION  : 

rules  «>f,  general  intent  prevail*,  243. 
rulM  of,  their  auxiliary  character,  244. 
of  contract  not  altered  by  mistake  of  parties,  430. 
peculiar  rules  of,  in  equity,  246,  488,  tqq. 
See  Imtbhfuitation. 

CONTRACT : 

general  nature  of,  1. 
definition  of,  2,  8. 
voidable,  what,  8,  9. 
tacit,  ditttinct  from  quasi-contract,  1 1 . 

by  performance  of  conditions  of  public  offer  or  advertisement,  13-24 
legal  theory  of  such  contracts,  1 4. 

effect  of  Statute  of  Frauds  on  contracts  )>y  advertisement,  23. 
by  letter,  when  concluded,  36. 

conclusion  of,  may  \m  postponed  until  execution  of  formal  instru- 
ment, 42. 
with  third  person,  promise  to  malce,  46. 
acceptance  of  special  conditions,  whf^n  implied,  47. 
i  apaclty  of  parties  to,  60,  »qf/. 

See  iNrANTO  ;   Makrird  Wombn  ;  Ldwatic  ;  Coapokation 
form  of,  181. 

See  Formal  Cuhtraoth. 
procedure  upon,  in  medieval  English  law,  188. 
consideration  for  diiwsharge  or  variation  of,  178. 
persons  affected  V>  1S^>  '??• 

parties  must  be  ascertained  at  time  of  contract,  187,  190. 
third  persons  not  bound,  191. 
third  persons  not  entitled  by  the  contract  itself,  200. 
third  person  cannot  sue  at  law  on  contract  made  for  his  benefit,  201. 
stranger  cannot  sue  for  damage  by  non-performance  of,  201,  n. 
authorities  in  equity,  202. 

attempts  to  enable  a  stranger  to  sue  for  convenience  of  parties,  204. 
assignment  of  contract,  206. 

under  Judicature  Act,  by  rules  of  e<{uity,  or  by  special  statutes,  207. 
roles  of  equitable  assignment :  notice  to  debtor,  209. 
what  is  meant  by  assignments  Ijeiog  subject  to  equities,  211. 
assignment  may  be  free  from  equities  by  agreement  of  parties,  213. 
instruments  may  be  made  transferable,  214. 
but  not  negotiable  except  by  law  merchant  or  statnte,  217. 
nature  of,  in  partnership  with  transferable  shares,  222. 
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CONTRACT— continued. 

ii.  bill  of  lading,  tranBfer>\ble  by  indorsement,  224,  227. 
entire  cr  divisible,  249,  253. 
Unlawftd,  Ch.  VII. 

See  AoBSBMENT  ;  Unlawful  Agbbehknts. 
agreement  to  commit  breach  of,  void,  265. 
forbidden  by  statute,  697. 
malutn  prohi'ntum  and  mtUum  in  ae,  279. 
agreement  may  b«i  not  void  though  forbidden,  284. 
in  restraint  of  trade,  337. 

to  make  disposition  by  wUl,  good  by  English  law,  337. 
unconditional,  not  excv  sed  by  performance  being  in  fact  impossible, 

386. 
when  held  conditional  on  performance  being  or  remaining  possible, 

395,  sqq. 
construction  of  certain  exceptions  providing  for  accidents,  401. 
dissolution  of,  by  subsequent  impossibility  does  not  affect  acquired 

ligtta,  407. 

See  Ihpobbiblb  Aobiehents. 
effect  of,  not  altered  by  mistaken  construction  acted  on  by  party,  430. 
ambiguous,  construction  acted  upon  by  parties  will  be  adopf«d,  431. 
effect  of  including  property  in,  by  mistake,  458. 
satisfaction  by  stranger,  whether  a  bar  to  subsequent  act  !on  upon, 

452. 
personal,  cannot  be  assigned,  41)3. 
representations  of  intention,  not  amounting  to,  can  have  no  effect, 

507. 
requiring  stamp,  variation  of,  by  subsbiuent  unstamped  agreement, 

642. 
CONVICTS  :  disabilities  of,  as  to  contracting,  94. 

COPYHOLD  :  sale  of,  as  freehold,  voidable,  527. 

COPYHOLDER  :  infant,  must  pay  fine,  64. 

COPYRIGHT:  ascignments  of,  163. 

CORPORATION  : 

sole  and  aggregate,  117. 

can  act  only  by  agent,  !  12. 

citnnot  incur  strictly  personal  liabilities,  113. 

but  may  be  liable  ex  delicto  for  acts  of  its  agento,  113. 

consequences  of  the  distinction  of  it  from  its  existing  members, 

115. 
what  is  the  presumption  of  common  lav  as  to  general  competence 

of,  117. 
limited  power  of  statutory  corporations,  119. 
powers  of,  bow  modified  by  rights  of  dissenting  members,  120 
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CORPOKATION— con<inu«d. 

b>  coDsidiTatioDB  i>i  public  policy  as  to  purposes  of  incoiporatton, 
122. 

and  as  to  tha  interest  of  the  public  as  investors,  124. 

cannot  bind  itself  by  negotiable  instruments,  126. 

unless  by  special  provisions  or  as  a  necessary  part  of  its  busineos 
128. 

bound  by  estoppel,  &c.,  129. 

contracts  formerly  required  tc  be  under  stal,  145. 

exception  as  to  contracts  in  course  of  trad'*,  147. 

in  case  of  non-trading  corporatioos  as  to  contracts  incidental  to 
purposes  of  incorporation,  150. 

contracts  of  municipal  corporations,  151. 

appointments  to  offices,  151. 

may  sue  upon  executed  contract  though  not  originally  bound,  153. 

liable  on  contract  implied  in  law,  1S4. 

statutory  forms  of  contract,  154. 

summary  of  law  as  to  form  of  corporate  contracts,  155. 

whether  seal  equivalent  to  signature  fo;  making  negotiable  instru- 
ments, 220. 

modem  authorities  en  powers  of,  Note  D. 
capacities  incident  to  incorporation  generally,  ^74. 

created  for  s^  ccial  purposes  :  meaning  of  ultra  vires,  678. 

rights  of  dissenting  shareholders  to  restrain  action  of,  683. 

power  of  officers  to  bind  by  apparently  regular  acts,  684. 

how    far   irregular  transactions    may  be  ratiBed  by  assent  of  all 
members,  687. 

CORRESPONDENCE : 
contract  by,  32,  sqq. 
complete  by  posting  acceptance,  36. 
authorities  on,  Note  B. 

COUNSEL.    See  Babbibtbr. 

COVENANT : 

relating  to  real  property,  person  not  party  may  take  benefit  of,  200. 

when  covenants  run  with  land,  226. 

restrictive,  huw  enforced  in  equity,  228. 

to  pay  money  urder  unlawful  agreeme:it,  void  though  distinct  from 

the  orig.val  agreement,  551. 
to  exercise  power  by  will,  whether  good,  337, ». 

CREDITORS  :  agreements  in  fraud  of,  266. 

CUSTODY   OF  CHILDBEN  :  agreements  as  to,  how  far  valid,  331. 

CUSTODY  OF  INFANTS'  ACT  :  332. 
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CUSTOM : 

some  contraota  of  infanta  bindii>g  \<y,  72. 

of  country  or  trade,  terms  added  to  contract  by,  242. 

modem,  may  add  to  the  law  merchant,  220. 

CUSTOMS  OF  LONDON  : 

as  to  infant  apprentice,  72. 

as  to  married  women  trading  alone,  81. 

certain  stcurities  taken  b^  chamberlain  go  to  successor,  112. 

DEATH : 

revocation  of  proposal  by,  88. 

of  principal,  revocation  of  agent's  authority  by,  9^. 

civU,80. 

DEBENTURES :  transferable,  rights  of  holder  of,  214. 
cannot  be  made  negotiable  at  commcn  law,  216. 

DEBT: 

action  of,  138,  139. 
assignment  of,  209. 

DECEIT,  ACTION  OF : 

may  lie  against  corporation,  113. 

what  is  ground  for,  587. 

suits  in  former  equity  practice  analogous  to,  715. 

DEED  : 

peculiarity  of  promises  made  by,  7,  49. 

of  agent,  principal  not  liable  on,  98. 

treated  by  early  English  writers  as  equivalent  to  Roman  Stipulation, 

137. 
why  it  cannot  be  vrritten  on  wood,  143. 
whether  within  Stiitnte  of  Frauds,  162. 
executed  in  error  tm  to  its  contents,  not  binding,  441. 
executed  in  favour  of  wrong  party,  whether  void,  461. 

DEPOSIT  :  recovery  of.    See  MoNiT  Paiu. 

DETINUE,  action  of,  188. 

DIRECTORS : 

of  public  companies,  extent  of  their  authority  presumed  to  be  known, 

121,  684. 
power  of,  to  bind  company  by  statements,  558. 
how  far  third  persons  are  bound  to  know  whether  particular  acta 

are  authorized,  686,  686. 

DISCLOSURE  :  no  general  positive  duty  of,  508. 
but  duty  implitd  in  special  caaet,  608. 
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DISENTAILING  DEED,  may  be  rectified  by  the  Court,  500. 
DOMICIL  :  effect  of  law  of,  on  validity  of  marriage,  277. 

DRUNKENNESS  : 

effect  of,  on  capacity  of  contracting,  same  as  of  insanity,  49,  87. 
contract  of  drunken  man  voidahle,  not  void,  93. 

DURESS  : 

what  is,  at  common  law,  576. 

when  it  consists  in  threats  the  threat  must  be  of  something  un- 
lawful, 677. 
recovery  of  money  paid  under  compulsion,  678. 

EASEMENTS  :  new  kirds  cannot  be  created,  229. 

ECCLESIASTICAL  LA.W :  influence   of,   on  legal    view   of  morality 
287. 

ELECTION  : 

to  avoid  contract  made  in  infancy,  60. 
to  charge  principal  or  agent,  102. 
to  adopt  agreement  void  for  mistake,  479. 
And  see  Rr80TBBION. 

"  ENGAGEMENT."     See  Skparate  Estatk. 

EQUITIES  : 

undisclosed  piincipal  must  take  agent's  contract  subject  to,  100. 
assignment  of  contract  subject  to,  211. 
but  may  be  excluded  by  agreement  of  parties,  213. 
attaching  to  negotiable  instrument,  222. 

EQUITY  : 

treatment  of  infants'  marriage  settlements  in,  58. 

no  specific  performance  of  infant's  contract,  59,  62. 

liability  of  infant  in,  on  false  representation  of  full  age,  74. 

adopt'*  rule  of  law  as  to  acts  of  lunatic,  &c.,  92. 

what  is  good  consideration  in,  183. 

treatment  of  voluntary  covenants  and  imperfect  gifts  in,  ld3,  184. 

who  may  be  bound  by  or  may  enforce  contract  in,  192,  202. 

assignment  of  contract  in,  207. 

notice  to  debtor  required,  209. 

assignee  takes  subject  to  "  equities,"  211. 

assignment  "free  from  equities,"  213. 

agrees  with  common  law  as  to  negotiable  instruments,  219. 

doctrine  of,  as  to  covenants  running  with  land,  229. 

does  not  admit  parol  evidence  on  questions  of  pure  construction,  237. 

will  not  protect  copyright  of  seditious  or  immoral  publications,  296. 

rales  of,  M  to  onstody  of  infants,  881. 
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EQUITY— wntmued. 

doctrine  of,  as  to  anlawful  agreemenfes  where  parties  not  in  pciri 

delicto,  365. 
apparent  difference  from  common  law,  as  to  repayment  of  money 
paid  under  contract  when  further  performance  becomes  impos- 
sible, 407. 
contracts  voidable  in,  on  ground  of  fraud,  &o.,  420. 
rale  of,  as  to  purchase  for  value  without  notice,  424. 
will  not  deprive  purchaser  for  value  of  anything  he  has  actually 

got,  425  n. 
agrees  with  law  as  to  recovering  back  payments  made  by  mistake, 

487. 
as  to  fundamental  error  avoiding  agreement,  444. 
decisions  in,  on  sales  of  land  where  parcels  included  by  mistake, 

468. 
on  purchase  of  a  party's  own  property  by  mistake,  472. 
oral  waiver  of  written  contract  in,  483  n. 
restricted  construction  of  general  words  in,  461. 
when  time  is  of  essence  of  contract  in,  486. 
relief  against  penalties  in,  488. 

admission  of  oral  evidencu  as  defence  against  upecifio  pertormance 
of  contract  in  writing,  490. 

RKOTiriOATlON  of  instruments  in  ^which  see),  492  sqq. 
supposed  former  doctrine  of  "  making  representations  good,"  506, 

tqq. 
agrees  with  law  as  to  creditor's  duty  to  surety,  516. 
ru?e«  of,  as  to  spacifio  performance  and  compensation  on  sales  of 

land,  519,  sqq. 
suits  analogous  to  action  of  deceit  in,  588. 
former  difference  of,  from  law  as  to  sales  by  auction,  539. 
rules  of,  as  to  loss  of  remedies  by  acquiescence,  570. 
jurisdiction  of,  to  cancel  instrunents,  574. 
doctrine  of,  as  to  undue  influence,  679,  sqq . 
as  to  voluntary  settlements  generally,  685. 
as  to  supposed  requirement  of  equality,  597. 
as  to  refusfng  specific  performance  on  ground  of  undervalue 

698. 
as  to  <'  expectant  heirs,"  602. 
as  to  "  catching  bargains,"  606. 
as  to  part  performance  of  informal  agreement,  633. 
as  to  estoppel  by  representation  or  acquiescence,  634,  688. 
liabilitiea  in,  incidentally  recognized  at  common  law,  656. 

ESCROW  :  writing  deUvered  as,  288. 

ESTOPPEL : 

corporationa  bound  by,  180. 

of  bolder  of  instrument  dealing  with  it  as  negotiable,  S31. 
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ESTOPPEL  -continued. 

of  party  who  has  iaduced  a  fundamental  error  by  misrepresentation 

476, 
of  one  party  to  instrument  who  acts  as  other's  agent  in  preparing 

it,  497. 
by  negligence  whether  applicable  to  deeds,  443,  7i. 
statements  binding  by  way  of,  605. 

BVIDE?^CE  : 

extrinsiu,  alw^^ys  admissiblu  to  show  illegality  of  agreement,  350. 
Bub8e({uent  conduct  of  parties  may  be  evidence  of  original  unlawful 

intention,  357. 
parol,  not  admitted  to  vary  written  contract,  236. 
f  document  being  agreement  or  not,  admissible,  238. 
of  oral  variation,  admitted  as  defence  to  specific  performance  of 

writtHii  agreement,  but  not  to  obtain  performance  of  agreement 

am  varidd,  491. 
oral,    iiialmis-iible   to  rectify  instrument  where  there  is  previous 

agree  nent  in  writing,  494. 
but  ad'nidsible,   if   uncontradicted,    where   there    is   no    previous 

written  agreement,  494. 

BXOISR  :  4tatuteH  regulating  trades,  &c.,  subject  to  laws,  702. 

EXECUTORS  : 

general  right  and  liability  of,  on  contracts  of  testator,  191,  n.,  206. 
cannot  sue  or  be  sued  on  contracts  of  personal  service,  189,  396, 

402,  403. 
or  on  contract  to  marry,  406,  n. 

EXPEC5TAN0Y  :  sale  of  ;  not  unlawful,  329. 

EXPECTANT  HEIRS  :  protection  of,  by  courts  of  equity,  602. 

FELONS  :  convicted,  disabilliy  of,  94. 

FIDUCIARY  RELATION  : 

between  contracting  parties,  effect  of,  556. 
instances  of,  559,  569. 

FORBEARANCE  TO  SUE  :  as  consideration  for  promise,  181. 

FOREIGN  LAW : 

foreign  revenue  laws  said  to  be  disregarded,  808. 

as  to  stamps,  effect  of,  809. 

agreements  lawful  by,  but  not  by  law  of  forum,  treatment  of,  367. 

subBe<iuent  prohibition  by,  deemed  to  make   performance  of  con- 
tract not  unlawful  but  impossible,  876. 

contract  rendered  impossible  of  performance  by,  not  discharged 
890. 

M  to  form  of  oontraot,  166. 
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FOREIGN  IjAW— continued. 

on  undue  influence,  ft.c.,  Note  L. 

And  see  Conflict  of  Laws. 

FORFEITUBE  :  relief  against,  in  equity,  486,  489. 

FORMAL  CONTRACTS : 

their  importance  in  ancient  law,  182. 

position  of  formal  and  informal  contracts  in  Roman  law,  133. 

in  old  English  law,  187. 

requirements  of  form  now  the  exception,  143. 

contracts  of  record,  148. 

cases  where  form  specially  required,  144,  sqq. 

See  CoRFOBATioirs  ;  Fbaudb  (Statuti  of). 

FRAUD: 

of  «'<gent,  corporation  liable  for,  118,  553. 

on  third  party,  makes  agreement  void,  266, 269. 

on  creditors  in  compositions,  fto.,  266. 

settlements  in  "  fraud  of  marital  right,"  275. 

dissimulation  of  unlawful  purpose  by  one  party  to  contract  is,  864. 

delivery  of  goods  to  wrong  person  obtained  by,  passes  no  property, 

448,  n.,  567. 

constructive  or  legal,  what  is,  508. 

relation  of,  to  estoppel  and  warranty,  505. 

how  distinguished  from  misrepresentation,  588. 

passive  acquiescence  in  self-deception  of  other  party  is  not,  467. 

what  is  fraudulent  representation  or  concealment,  586. 

reckless  assertions,  587. 

silence  when  equivalent  to  falsehood,  588. 

negligent  ignorance,  688. 

special  doctrine  »« to  sales  by  auction,  539. 

marriage  not  avoided  by,  540. 

transactions  voidable  when  consent  of  third  person  obtained  by, 

640. 
rules  as  to  rescinding  contract  for,  how  far  the  same  as  for  simple 

misrepresentation,  544. 

contract  incidental  to  a  fraud  is  itself  fraudulent,  650. 

unfounded  charges  of,  visited  with  costs,  527,  574. 

And  see  Besoisbion. 


FRAUDS,  STATUTE  OF : 

contracts  by  advertisement  not  exempt  from,  23 

as  to  special  promise  by  executor,  156. 

as  to  guaranties,  157. 

as  to  agreements  in  consideration  of  marriage,  158. 

an  to  interests  in  land,  159. 

as  to  agreements  not  to  be  performed  within  a  year,  159. 
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FRA.UDS,  SrATUTB  OF— cmtinued. 

AS  to  the  note  or  memorandum,  160. 

effect  of  note  signed  by  one  party  only,  9. 

memorandum  must  exist  at  the  time  of  action  brought,  162. 

whether  applicable  to  deeds,  162. 

foraign  laws  analogous  to,  165. 

on  assignment  of  trust,  207. 

effect  of,  where  writing  does  not  represent  the  real  agreement,  492. 

informal  agreements  within  s.  4  and,  temble,  within  s.  17  not  void,  630. 

effects  of  informal  agreements,  631. 

relation  of,  to  equitable  doctrine  of  part  performance,  633. 

ante-nuptial  agreements  confirmed  by  post-nuptial  writing,  636. 

FRA-UDULENT  PREFERENCE :  agreements  with  particular  creditor) 
by  way  of,  266,  267. 

GAMING : 

securities  for  money  won  at,  286. 

treatment  oc  gaming  debts  contracted  abroad  and  not  unlawful  by 
local  law,  371. 

GA.VELKIND :  conveyai.ee  by  infant  tenant  in,  72. 

GENERAL  WORDS :  restrained  by  context  or  by  intention  ai>pearing 
from  external  evidence,  483. 

GERMAN  COMMERCI  \L  CODE  : 
on  formation  of  contracts,  663. 
extends  rule  of  market  overt,  425,  n. 

GIFT: 

imperfect,  not  aided  in  equity,  184 

acceptance  of,  as  loan,  effect  of,  447. 

from  client  to  solicitor,  how  far  valid,  588,  n.,  619. 

GOODS : 

order  for  delivery  of  may  be  aspignable  free  from  equities,  but  can- 
not be  negotiable,  220,  ». 
contract  cannot  run  with,  224. 
effect  of  misdescription  of,  in  bill  of  lading,  515. 
delivery  of,  to  wrong  person  by  mistake  or  fraud  does  not  pass 
property,  667. 

And  tee  Sale  or  Goods. 

GUARANTY : 

within  Statute  of  Frauds,  157. 

voidable  for  misreoresentation  or  dissimulation  to  surety,  515. 


HORSES  :  sale  of,  in  market  overt,  163. 
P. 
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HUSBAND  AND  WIFE.    See  Mabiied  Women  ;  Separate  Estate  ; 
Separate  Fbopbrtt  ;  Separation  Deeds;  Cubtodt  ok  Children. 

IGNORANCE : 

of  law,  may  be  material  as  excluding  specific  unlawful  intention, 

358,  375. 
does  not  in  general  exclude  civil  liability,  423. 
reckless  or  negligent,  carries  responsibilities  of  knowledgp,  538. 

See  also  Mistake. 

lONORANTIA    JURIS:   meaning  of,   expli^ned    by    Lord   Westbury 
478. 

ILLEGALITY :  alleged,   of  contracts  by   companies  tending  to  defeat 
purposes  of  incorporation,  123. 
And  see  Unlawful  Agreements. 

IMMORAL  AGREEMENTS  : 

void  ;  what  are  sucb,  and  what  is  immoral  consideration,  287. 
agreement  immoral  iure  gentium  cannot  be  justified  by  any  local 
law,  372. 

IMMORAL  PUBLICATIONS  :  punishable  by  criminal  law,  and  there- 
fore  no  ground  of  civil  rights,  296. 

IMPOSSIBLE  AGREEMENTS: 

general  statement  of  law  as  to,  379. 

agreement  impossible  in  itself  void  :  what  is  meant  by  impossibility 

for  this  purpose,  880. 
"  practical  impossibility  "  not  equivalent  to  absolute   impossibility, 

382. 
repugnant  promises,  &c.,  383. 
promisor's  not  having  means  of  performance  is  not  impossibility 

384. 
warranty  of  contingent  acts  or  events,  884. 
agreement  impossible  in  law,  void,  385. 
promisor  excused  when  performance  becomes  impossible  by  law 

385. 
performance  being  impossible  in  fact,  no  excuse  in  absolute  con- 
tract, 388. 
impossibility  by  foreign  law,  no  excuse,  390. 
effect  of  accidents  subsequent  to  contract :  analogy  of  contract  to 

pay  rent,  when  premises  acridentally  dedtroyed,  391. 
exception  of  accidents  not  contemplated  by  contract,  393,  sqq. 
where  performance  depends  on  existence  of  specific  thing,  395. 
where  subject-matter  destroyed  without  fault  on  either  side,  396. 
state  of  things  at  date  of  agreement  not  contemplated  by  partie', 

398. 
sale  of  cargo  lost  at  date  of  contract,  400. 
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IMPOSSIBLE  AGREEMENTS— continued. 

conBtmction  of  covec:wtB  ia  mining  leases,  400. 

express  exceptions  in  oommeFcial  contracts,  401. 

where  performance  of  services  contracted  for  depends  on  life   or 

health  of  promisor,  implied  condition  that  life  or  health  shall 

continue,  402. 
anomalous  treatment  of  contract  to  marry,  405. 
impossibility  caused  by  default  of  promisor,  equivalent  to  broach  of 

contract,  408. 
by  default  of  promisee,  discbarges  promisor,  and  he  may  recover  lost 

or  rescind  the  contract,  408. 
alternative  contracts  where  one  thing  is  or  becomes  impossible, 

410. 
conditional  contracts  where  the  condition  is  or  become*  impossible, 

412. 
where  condition  of  bond  impossible,  obligation  id  absolute,  415. 
otherwise  where  the  condition  subsequently  becomes  impossible, 

415. 
alternative  conditions  in  bonds  where  one  is  or  becomes  impossible, 

416. 
Indian  Contract  Act  on  impossible  agreements,  417. 


INDIAN  CONTRACT  ACT: 

on  contracts  of  persons  of  unsound  min<^,  38. 

on  promises  for  past  consideration,  171,  n. 

on  discharge  of  contracts,  179. 

on  knowledge  of  agent  being  knowledge  of  principal  97,  n. 

makes  wagers  void,  299,  n. 

does  not  adopt  English  rule  of  market  overt,  425,  n. 

on  material  common  mistake  avoiding  agreement,  469. 

on  time  being  of  essence  of  contract,  487. 

abolishes  distinction    between    penalty  and    liquidated    damages, 

490,  n. 
un  sales  by  auction,  539. 
on  inaflequacy  of  consideration,  598. 

INFANTS  : 

generally  cannot  bind  themselves  by  contract,  52. 
contracts  of,  voidable  at  common  law  :  no  real  authority  for  hold- 
ing them  in  any  case  void,  53. 
bonds,  54. 

trading  contracts,  55. 
contracts  of  service,  55. 
leases,  56. 
sales  of  land,  56. 
partnership,  57. 
marriage,  58. 
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IJHF  ANTS— continued. 

marriage  Bettlements,  58. 
negotiable  instruments  and  accounts  stated,  59. 
infant  cannot  have  specific  performance,  59. 
at  what  time  he  may  avoid  his  contracts,  60. 

See  Infants  Relief  Aot. 
liable  on  obligations  incident  to  property  ;  leases  and  railway  shares, 

65. 
liable  when  contract  for  his  benefit,  66. 
liable  for  necessaries,  67. 
what  are  necessaries,  how  ascertained,  68. 
liability  for  necessaries  on  simple  contract  only,  71. 
what  contracts  infants  can  make  by  custom  or  statute,  72. 
not  liable  for  wrong  when  the  cause  of  action  is  substantially  on  a 

contract,  73. 
whether  liable  on  contract  implied  in  law,  74. 
liable  in  equity  for  representing  himself  as  of  full  age,  74. 
but  not  to  prejudice  of  subsequent  valid  contract,  77. 
agreements  between  parents  as  to  custody  or  education  of,  331. 

INFANTS  RELIEF  ACT  : 

makes  certain  agreements  of  infants  void,  60. 
does  not  make  ratification  wholly  inoperative,  61. 
effect  of  section  1  . .  63. 

effect  since   the  Act  of  affirming  agreement  voidable  at  common 
law,  652. 

INSANITY.    See  Lunatic. 


INSTALMENTS : 

default  in  delivery  or  payment  of,  254. 

INSURANCE :  contract  of,  liberally  construed  in  favour  of  true  inten- 
tion, 497. 

INSURANCE  (FIRE)  : 

contract  of  insurers  to  reinstate  is  unconditional  after    electiun 

made,  388. 
effect  of,  as  between  landlord  and  tenant,  392. 
implies  condition  that  prop<^rty  is  correctly  described,  514. 

INSURANCE  (LIFE) :  duty  of  disclosure  by  assured,  513. 

INSURANCE  (MARINE) : 

must  be  expressed  in  policy,  163. 

seamen's  wages  not  insurable  at  common  law,  333. 

where  voyage  illegal  to  knowledge  of  owner,  void,  352. 

voidable  for  material  misrepresentation  or  non-disclosure,  512. 

stamped  policy  required  by  statute, 
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INSURANCE  {MkRlN E)~continued. 

the  "slip  "  nevertheless  rdognized  for  oollater*!  purposes,  640. 
the  rights  of  the  parties  determined  at  the  da«e  of  the  slip,  641. 
statutory  provisions  as  to,  703. 

INTERPRETATION  : 
necessity  of,  233. 
of  promise  in  general,  234. 
of  terms  used  in  special  tense,  239. 
prevalence  of  general  intention,  243,  248. 
of  mutual  promises  as  regards  order  of  performance,  248. 
of  ambiguous  terms  by  conduct  of  parties,  431. 

KNOWLEDGE : 

how  far  material  on  question  of  unlawfulness  of  agreement,  376. 
means  of,  as  affecting  right  to  rescind  contract  for  misrepresenta* 
tion,  546. 

LAND: 

Statute  of  Frauds  as  to  sale  of  interest  in,  159. 
what  covenants  run  with,  224,  225. 
And  see  Sale  of  Land. 

LANDLORD  AND  TENANT : 

covenants  running  with  tenancy  or  reversion,  224. 

lessor  cannot  resume  possesdioii  actually  delivered  on  discovering 

unlawful  purpose  or  fraud  of  lessee,  351,  535. 
but  may  rescind  if  possession  has  not  been  delivered,  lemhle,  352, 
rent  payable  though  premises  accidentally  destroyed,  391. 
lessor  is  not  bound  to  inform  lessee  of  state  of  premises,  528. 
statutes  affecting  contracts  between,  703. 

LAW  MERCHANT : 

peculiarities  of,  as  to  negotiable  instruments,  218. 
not  invariable,  220. 

LEASE : 

of  infant  at  common  law,  voidable,  55. 

statutory  powers  of  infants  to  renew  and  make,  72. 

covenants  in,  when  they  run  with  land,  224. 

Statute  of  Frauds  as  to,  159. 

of  tenements  for  unlawful  purpose,  no  action  on  covenants,  351. 

for  lives,  effect  of  contract  for  sale  of,  474. 

LEX  LOCI: 

marriage  of  domiciled  British  subjects  wherever  celebrated,  governed 

by  English  law,  277. 
requirement  of  stamp,  how  treated  in  foreign  court,  309. 
by  what  local  law  the  lawfulness  of  an  agreement  is  determined 

367. 

LICENSING  ACTS :  attempts  to  evade,  282. 
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LICENSED  PREMISES  : 

efifect  of  omission  to  paint  seller's  name  on,  283. 

LIMITATION,  STATUTES  OF  : 

promise  or  aoknowlodgment  by  married  woman  cannot  revive  barred 
debt,  79. 

promise  to  pay  debt  barred  by,  164. 

debts  not  extinguished,  622. 

money  paid  by  debtor  without  particular  directions  may  be  appro- 
priated to  satisfy  barred  debt,  623. 

executor  may  pay  barred  debt  of  testator,  623. 

barred  debt  cannot  be  set  off,  623. 

but  statute  must  be  pleaded,  623,  n. 

right  of  action  restored  by  subsequent  acknowledgment,  624. 

acknowledgment  operates  as  new  promise  in  case  under  statute  of 
James,  624. 

otherwise  of  specialty  debt  under  stat.  of  William  IV.,  625. 

applied  according  to  lex  fori,  not  lex  contractua,  626. 

LIQUIDATED  DAMAGES  :  distinction  of,  from  penalty,  490. 

LONDON : 

custom  of,  as  to  infant  apprentice,  72. 
as  to  married  women  trading  alone,  81. 

LUNATIC : 

marriage  of,  void,  87. 

so  found  by  inquisition,  incapable  of  acts  in  the  law,  87* 

liable  for  neceii.<«arie8,  88. 

contracts  in  lucid  intervals   and  contracts  prior  to  luuacy  good, 

87,  88. 
history  of  different  doctrines  on  the  subject,  88 — 93. 
contract  of  (not  so  found  by  inquisition),  in  general  voidable  not 

void,  92. 
contract  of,  why  only  voidable  though  he  has  no  agreeing  mind, 

446. 

MAINTENANCE : 

attempts  to  oppose  equitable  assignments  on  ground  of,  206. 

defini'^ica  of  ;  it  includes  champerty,  320. 

what;  ?^ounts  to,  322,  329. 

stati.««  of  Henry  VIII.  against  buying  pretended  titles,  327 

what  dealings  are  within  the  statute,  828. 

no  midntenance  without  unlawful  intention,  329. 

may  be  justified  by  kindred  or  affinity,  330. 

MAJORITY :  abuse  of  corporate  powers  by,  684. 

MAL  UM  PROHIBIT  UM  and  malum  in  «c,  279. 
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MARITAL  RIGHT  :  settlement*  in  fraud  of,  275. 

MARKET : 

■ale  of  horses  at,  overt,  163. 

overt,  provisions  of  German  C(»de  m  to,  425,  n. 

MARRIAGE: 

of  infants,  58. 

proor^ise  of,  infant  may  sue  but  U  not  liable  on,  58. 

of  lunatics,  void,  87. 

agreements  in  consideration  of,  158,  177,  188,  199. 

within  prohibited  degrees,  void,  276. 

whether  valid  in  England  if  invalid  by  law  of  party's  domicil, 
277. 

of  members  of  Royal  Family,  Act  regulating,  277. 

agreements  in  general  restraint  of,  void,  334. 

conditions  in  restraint  of,  336. 
'  polygamous,  uot  recognised  by  English  Divorce  Court,  369. 

illness  unfitting  for,  does  not  avoid  contract  to  marry,  406. 

contract  to  marry  not  uberrimoe  fidei,  532. 

not  rendered  invalid  by  fraud,  533,  540. 

informal  agreements  in  consideration  of,  how  far  made  valid  by  post- 
nuptial settlement,  636. 

MARRIED  WOMEN  . 

at  common  law  cannot  contract,  77. 

acquisition  of  things  in  action  by,  79. 

renewed  promise  by,  cannot  revive  baiTed  debt,  79. 

exceptions  to  incapacity  :  queen  consort,  80. 

wife  of  person  civilly  dead,  80. 

„   of  alien  who  has  never  been  in  England,  81. 
custom  of  London  as  to  sole  trader,  81. 

effect  of  Act  of  1882  thereon,  82,  n. 
exceptional  contracts  with  husband  as  to  separation,  82. 
statutory  exceptions,  judicial  separation,  &c.  83. 
equitable  doctrine  of  sepoArailx  estate  (which  see),  84. 
Married  Women's  Property  Act,  1882  .  .  84. 
equitable  enforcement  of  contracts  in  cases  not  within  Act,  87. 
as  to  debts  contracted  during  coverture,  qu.,  86. 
settlements  of,  in  fraud  of  marital  right,  276. 
interests  of,  may  be  bound  by  equitable  estoppel,  638. 
And  see  Separate  Estate  and  Sepabate  Pbopeett. 

MAXIMS: 

ut  res  magis  valeat  quam  pereat,  107. 

in  pari  delicto  potior  est  condido  defendentis,  860. 

locus  regit  actum,  374. 

non  videntur  qui  errant  consentire,  421. 
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M  AXI  MS — continued. 

nulla  voluntas  errantis  est,  127. 
ignorantia  iuria  baud  excusat,  473. 
expresaio  unius  eat  exolusio  alterius,  483. 
alteri  stipulari  nemo  potest,  692. 

MEDICAL  PRACTITIONERS  : 

regulations  of  Medical  Act  as  to  their  right  of  remuneration,  646. 
conditions  precedent  to  recovering  charges,  646,  647. 
presumption  of  influence  in  gift*,  &c.,  from  patients,  592. 

MINES  :  construction  of  unqualified  covenants  to  work,  400. 

MISREPRESENTATION  : 

producing  fundamental  error,  effect  of,  46S. 

fraudulent  or  non- fraudulent,  502. 

non-fraudulent,  conditions  under  which  it   can  affect  validity  of 

contract,  505,  507. 
distinction  of  it  from  mere  non  disclosure,  603. 
special  rules  as  to,  in  contracts  of  insurance,  512. 
in  contract  of  suretyship,  515. 
in  contract  for  sale  of  land,  518. 

rules  of  equity  as  to  performance  with  compensation,  519. 
duty  of  veador  to  describe  property  correctly,  524. 
in  family  settlements,  529. 
in  partnirtship  and  contract  to  take  shares,  529. 
in  'Contract  to  marry,  532. 
«hen  it  is  an  actionable  wrong,  587. 
where  party  misled  has  means  of  knowledge,  .'>46. 
immaterial,  in  cases  of  active  representation,  unless  he  uses  his  moans 

and  acts  on  his  own  judgment.  546. 
rights  of  party  misled,  557. 
And  tee  Rescission. 

MISTAKE  : 

correction  of  obvious,  by  ordinary  construction,  244. 

distinction  of  from  Fraud,  419. 

in  private  law  has  not  as  such  any  univoisal  consequences,  420. 

does  not  as  a  rule  avoid  liability,  422. 

certain  exceptions  to  this  for  protection  of  persons  acting  under 

judicial  process,  424. 
sometimes  a  condition  of  title :  purchase  for  value  without  notice,  425. 
does  not  as  a  rule  alter  existing  lights  of  the  party  or  of  other 

persons  :  instances  of  misdelivery  of  goods  and  payments  to  wrong 

personp,  428. 
mistake  in  conttruction  by  parties  does  not  alter  contract,  480. 
special  cases  where  it  is  of  real  'mportance,  432. 
mistake  of  fact  and  of  law,  433. 
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MISTAKE — continued. 

the  diatiaction  is  really  of  limited  applioatiun,  434. 

cases  of  compromise,  &c.,  435. 

the  distiDotion  does  apply  inflexibly  to  recovering  back  money  p  dJ 
by  mistake,  437. 

and  in  equity  as  well  as  at  law,  433. 

mistake  excluding  true  couEent,  439. 

different  kinds  <  f  fundamental  error,  440. 

as  to  nature  of  transaction,  441. 

as  to  its  legal  character  (as  whether  sale  or  gift),  417. 

mistaken  delivery  of  money,  to.,  '*48,  ». 

as  to  person  of  the  other  party,  448. 

as  to  subject-matter  of  the  contract,  454. 

herein  as  to  the  specific  thing,  457. 

as  to  nature  of  company  in  which  shares  are  taken,  460. 

or  as  to  kind,  462. 

as  to  quantity  or  price,  463. 

or  other  material  attribute  of  mibject-matter,  464. 

when  error  tsust  be  common  to  avoid  agreement,  466. 

i-f  .juyer  not  induced  by  seller,  inoperative,  467. 

as  to  existence  of  subject-matter,  469. 

agreements  to  purchase  or  p»y  rent  for  property  really  one's  own, 
472,  473. 

wherei    fundamental    error  produced  by    misrepresentation,    465, 
476. 

rights  and  remedies  of  parties,  where  agreement  void  for  funda- 
mental error,  478. 

election  to  adopt  agreement,  479. 

mistake  iu  expression  of  true  conseat,  480,  nqq. 

restriction  of  general  words,  482,  483. 

in  expression  of  contract,  a  bar  to  specific  performance,  490. 

RxoiiriOATiON  of  instruments  on  ground  of  (which  tee),  492. 

Bracton's  treatment  of  fundamentiJ  error.  Note  H. 


MONEY  PAID : 

by  infant  under  voidable  contract,  cannot  be  recovered  after  con- 
tract executed,  60. 

under  Unlawful  Aorbbmbmt  (which  see)  wh^n  it  can  be  recovered 
back,  359,  sqq. 

in  actual  ignorance  of  fact  though  with  means  of  knowledge, 
recoverable,  437. 

with  knowledge  of  facts,  though  under  mistake  of  law,  not  recover- 
able (except  mistaken  payment  by  officer  of  court),  4:i8. 

an  deposit,  on  purchase  of  land,  when  recoverable,  523. 

cannot  be  recovered  back  whtre  forner  Rtate  of  thingn  cannot  be 
restored,  566 

under  compulsion,  recoverable,  r'"^" 
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MONEY  PAID— continue!;. 

under  iafonnal  agreement  within  s.  4  of  Statute  of  Frauds,  not 

recoverable,  608. 
for  small  debts  within  Tippling  Act,  not  recoverable,  662. 

MONEY  BEOEIVBD  :  action  for,  lies  against  corporation,  164. 

MORTGAGES: 

treatment  of,  in  equity,  488. 

the  Court  will  treat  nominal  sale  as,  if  such  is  true  intention,  489. 

NECESSARIES : 

lialnlity  of  infant  for,  67,  sqq. 

the  liability  is  on  simple  contract  only,  71. 

what  are,  a  question  of  mixed  fact  and  law,  68. 

existing  supply  bow  far  material,  69. 

apparent  means  of  buyer  not  material,  70. 

not  confined  to  goods,  70. 

liability  of  lnna':ic  for,  88. 

NEGLIGENCE: 

of  agent,  corporation  answerable  for  as  well  as  natural  person,  11^. 

estoppel  by,  extent  of,  443,  n. 

agent  must  not  profit  by  his  own,  274. 

doea  not  exclude  right  'm  rescind  for  misrepresentation,  546. 

NEGOTIABLE  INSTRUMENTS : 
must  be  in  writing,  166. 
of  infants,  voidable,  69. 
may  be  payable  to  treasurer,  &c.,   of  a  society  for  time  being,  by 

Bills  of  Exchange  Act,  206. 
peculiar  qualities  of,  217. 
what  can  be  admitted  a«,  220. 

bonds  of  foreign  government  treated  as  such  by  English  law,  221 , 
how  they  cease  to  be  so,  221. 
corporations  in  general  cannot  issue,  128. 
in  what  oases  they  can,  129. 
principal  bound  by  acceptance  of  agent  though  not  in  ^   t^i<M'p«l'8 

name,  98. 
the  holder  of,  cannot  make  title  through  forged  indorsen  euv.  it  A. 
signature  of,  in  error  as  to  nature  of  instrument,  rot  binding,  44 i. 

And  ttt  Bill  of  Exchange. 

NOTICE: 

assignee  of  married  woman's  separate  property  with,  bound  by 

engagement  affecting  it,  670. 
to  debtor,  of  assignment  of  contract,  188,  209. 
purchase  for  value  without,  227,  426. 
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NOVATION  :  its  nature  explained,  193. 

NUDUM  PACTUM: 

in  Roman  law,  135. 

change  in  the  meaning  uf  the  term  in  English  use,  695. 

OFFENCE : 

agreement  to  commit,  void,  263. 
compounding  of,  315. 

OFFER :  See  Proposal . 

OFFICES  : 

appointments  to,  by  corporations  must  be  imder  seal,  151,  152. 
sale  of,  unlawful,  313. 

PAR  DELICTUM : 

doctrine  of,  360. 

qualifications  of  and  exceptions  to  it,  361,  365. 

PARCELS  :  mistake  as  to,  in  Bales  of  land,  458. 

PAROL  VARIATION  :  of  written  agreement,  rule  against,  238. 

PART  PERFORMANCE :  equitable  doctrine  of,  129,  633. 

PARTIES : 

to  contract,  rules  as  to,  186. 

to  action  on  contract  made  by  agent,  95,  »qq. 

PARTNERSHIP : 

contract,  of  shareholder  in  company,  a  modified  contract  of,  120. 
shares  in,  transferable  at  common  law,  222. 

rekase  in  deed  of  dissolution  cannot  be  disputed  by  party  after 
concern  completely  wound  up,  565. 

PENALTIES : 

imposition  of,  by  statute,  implies  prohibition,  280. 
relief  in  equity  against,  489. 
and  liquidated  damages,  490. 

PltRFORMA.NC£  of  mutual  promises,  248,  tqq. 

PERSONAL  CONTRACTS  : 

implied  condition  Id,  as  to  life  or  health  of  party  continuing,  402 
not  assignable,  463. 

PERSONATION,  eflfect  of,  451. 

PHYSICIANS  : 

rights  of,  as  to  payment  for  Services  at  common  law,  646. 
under  Medical  Act,  646. 
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POST  OFFICE  :  whether  cuinmon  agent  of  parties  in  corn  spondeoce  by 
letter,  84,  429. 

PRICE  :  error  as  to,  463. 

PRINCIPAL  AND  AGENT  : 

principal  when  liable  on  contractn  made  by  agent,  96,  »qq. 

rights  of  undisclosed,  99. 
right  to  countermand  unexecutea  au'hori^y,  363. 
Bub>agent  not  agent  of  principal,  454. 
principal  not  liable  if  exclusive  creclit  given  to  agent,  102. 
agent's  authority  determined  by  death  of  principal,  95. 
when  professed  agent  may  declare  himself  as  real  principal, 

108. 
principal  when  answerable  for  representations  of  agent,  552. 
agent  always  liable  for  his  own  personal  fraud,  554. 
And  see  Agency. 

PROMISE  : 

definition  of,  2,  7. 

express,  tacit,  implied,  10. 

by  advertisement  or  general  announcement,  nature  and  limits  of, 

14. 
by  deed,  binding  without  acceptance  in  English  law,  7. 
illusory,  44. 

inferred  in  fact  or  implied  by  law,  II. 
as  consideration,  167. 
founded  on  moral  duty,  not  binding  w^^hout  valuable  couEideration, 

168. 
to  pay  for  past  services  rendered  on  request,  169. 
too  vague  to  be  enforced,  175. 
how  far  promise  to   perform  existing  duty  can  be  consideration, 

176,  178. 
to  several,  whether  one  can  sue  on,  204. 
effect  and  interpretation  of,  234. 

Sie  ActKPTANCE ;   Aokeement. 

PROMISES : 

mutual,  order  of  performing,  247. 
dependent  and  independent,  249. 
in  same  instroment,  where  some  lawful  and  some  not,  348. 

PROMOTERS  : 

agreements  of,  when  binding  on  company,  192. 
etatements  of,  may  become  statements  of  company,  553. 
fiduciary  position  of,  as  regards  company,  583,  n. 

PROPOSAL : 

generally  elemeut  of  contract,  1,  5. 
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FROFOSAL— continued. 
express  or  tacit,  10. 
distinguished  from  invitation  of,  14. 
addressed  to  all  to  whom  it  comes,  1  i. 
when  it  may  be  revoked,  24. 
conditions  of,  as  to  time,  &c.,  26. 
revocation  must  !.„  ^.^uimunicated,  27. 

is  revoked  by  death  of  proposer  before  a'-ceptance  (under  I.  C.  A. 
only  if  known  to  other  party),  38. 

PROSECUTIOJT  :  agreements  to  stifle,  314. 

PRUSSIA  :  provisions  of,  as  to  undervalue,  718. 

PUBLIC  OFFICE  :  statutes  against  sale  of,  703. 
And  see  Office-^. 

PUBLIC  POLICY  : 

corporate  powers  must  not  be  used  to  defeat  purposes  of  incorpora- 
tion, 122. 
doctrine  of,  instances  of  its  application  to  corporate  acts,  689. 
agreements  contrary  to,  298. 

the  doctrine  extended  in  order  to  discourage  wagers,  299. 
opinions  in  Egerton  v.  Brownlow,  and  effect  of  the  decision,  300. 
rules  not  to  be  arbitrarily  extended,  304. 
trading  with  enemies,  304. 
aiding  hostilities  against  friendly  nations,  307. 
as  to  foreign  revenue  laws,  308. 
agreements  for  corrupt  or  improper  influence,  310. 
sale  of  offices,  &c.,  313. 
compounding  offences,  314. 
agreements  for  reference  to  arbitration,  317. 
maintenance  and  champerty,  320,  sqq. 
agreements  as  to  custody  of  children,  331. 
as  to  agreements  limiting  freedom  of  individual  action,  334. 
agreements  in  restraint  of  marriage,  334. 
agreements  to  influence  testator,  337. 
agreements  in  Restraint  of  Trade  {which  gee),  337,  tqq. 
agreements  against  interests  of  State  where  sued  upon  cannot  be 
supported  by  any  local  law,  867,  373. 

PUBLICATIONS  :  immoral,  &o.,  cannot  be  ground  of  civil  rights,  296. 

PUBLISHER  :  contract  of  with  author,  not  assignable,  454. 

QUASI-CONTRACTS : 

di8tingi-.i-<hed  from  tacit  but  >eal  contracts,  11. 
appe<%r  as  fictitioMS  contracts  in  Enplish  law,  12. 
are  dealt  with  separately  in  Indian  Contract  Act,  13. 
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RAILWAY  COMPANY : 

agreements  for  running  powers,  fto.,  678. 
liability  of,  as  to  correctness  of  time-table,  16. 
purchase  of  shares  in  or  promotion  of,  by  another  railway  company, 
679. 

RATIFICATION  : 

of  infant's  contract :  effect  of  Infants'  Relief  Act,  61,  62. 

of  irregular  acts  by  assent  of  shareholders,  121,  687. 

of  agent's  acts,  relates  back,  96. 

must  be  by  one  who  might  have  been  originally  bound,  106. 

RECORD : 

contracts  of,  143. 

RECTIFICATION  OF  INSTRUMENTS: 
jurisdiction  of  the  court  in,  493,  »qq. 
oral  evidence  how  far  admissible,  494. 

a  common  intention  of  all  parties  different  from  the  expressed  inten- 
tion must  be  shown,  496. 
proof  of  one  party's  intention  will  not  do,  496. 
possible  exception  where  one  party  acts  as  other's  agent,  497. 
special  rules  as  to  settlements,  498. 
at  whose  suit  granted,  499. 
option  to  rectify  or  set  aside  in  certain  cases,  500. 
new  conveyance  not  required,  501. 
no  jurisdiction  to  rectify  wills.  Note  I. 

RELEASE: 

restricted  construction  of,  in  equity,  484. 

in  deed  of  dissolutioD,  cannot  be  disputed  by  party  after  concern 
completely  wound  up,  565. 

REPRESENTATION  : 

of  full  age  by  infant,  liability  on,  74. 

must  be  shown  to  have  misled  the  other  party,  76. 

of  discoverture  by  married  woman,  78. 

of  agent's  authority  must  be  of  matter  of  fact,  105. 

fraudulent  or  innocent,  502. 

innocent,  not  necessarily  harmless  to  person  making  it,  505. 

the  supposed  equitable  doctrine  of  "  making  representations  goo  ," 

506. 
as  term  of  contract,  50 ci. 

of  the  future,  operates  as  contract,  if  at  all,  507. 
amounting  to  warranty  or  condition,  510. 
when  silence  is  equivalent  to,  536   538. 
what  conditions  it  must  satisfy  to  be  relied  on  for  rescinding  contract, 

542,  tqq. 
it  must  generally  be  of  fact,  542. 
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REPRESENTATION— COTKintKMl. 

not  of  mere  motive  or  intentioD,  543. 

it  must  in  faot  have  induced  the  contract,  546. 

moat  be  made  by  a  party  to  the  contract,  551 . 

of  agent,  when  principal  liable  for,  552. 

mnat  be  made  as  part  of  same  transaction,  555. 

RLPUDIATION  :  See  Shabbholdkr. 

RESCISSION : 

right  of,  on  discovering  unlawful  purpose  of  other  contracting  party 

351. 
but  a  completely  executed  transfer  of  property  cannot  be  rescinded, 

352. 
of  contract  for  misrepresentation,  543,  sqq. 
for  fraud  or  misrepresentation,  not  allowed  unless  (in  general)  the 

representation  was  of  fact,  543. 
and  in  fact  induced  the  contract,  546. 
and  was  part  of  same  transaction,  555. 
option  to  afiBrm  or  rescind  contract  for  fraud,  &c .,  557. 
election,  how  determined,  559. 
treating  contract  as  subsisting,  559. 
election  to  rescind  must  be  communicated,  560. 
what  communication  sufficient,  561. 
by  or  agtinst  representatives,  562. 

not  allowed  where  former  position  cannot  be  restored,  563. 
where  party  entitled  to  rescind  has  done  acts  of  ownerdhip,  &c.,  564. 
not  allowed  against  purchasers  for  value,  566. 
of  contract  to  take  shares  too  late  after  winding-up,  568. 
must  be  within  reasonable  time,  for  length  of  time  in  evidence  of 

acquiescence,  570. 
for  undue  influence,  616. 

RESTRAINT  OF  TRADE : 

agreements  in  unlimited  restraint  of  trade  ;  void,  337. 

limited  restraints  admitted,  339,  341. 

what  conditions  such  agreements  must  satisfy,  342. 

whether  a  limit  in  space  indispensable,  343. 

table  showing  what  restrictions  have  been  held  reasonable  in  recent 

cases,  344. 
distances  how  meaffure"^,  347. 

contract  to  serve  for  life  or  for  exclusive  service  may  be  good,  but 
must  be  mutual,  347. 

REVENUE  LAWS  :  treatment  of  foreign,  308. 

REVERSION,  sale  of :  when  rent  or  covenants  run  with,  224,  225. 
See  Sale  op  Rbvkrsion. 
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REVOCATION : 

of  general  offer,  19, 21. 

of  proposal,  when  in  time,  24,  sqq. 

oommtinioation  of,  28. 

KOYAL  MARRIAGE  ACT,  277. 

SALE: 

of  mere  expectancy,  valid  by  English  law,  otherwise  by  civil  law, 

829. 
of  future  specific  product,  contract  discharge«,1  by  failure  of  pro- 
duce, 398. 

SALE  BY  AdCTION: 

when  warranted  without  reserve,  17. 

voidable  for  employment  of  puffer,  if  without  reserve,  539. 

SALE  OF  GOODS : 

to  infant,  not  necessaries,  void  by  Infants'  Relief  Act,  60. 
''^    Statute  of  Frauds  as  to,  160. 

deliverable  in  instalments,  effects  of  default  upon,  255. 
of  goods  for  unlawful  purpose,  price  not  recoverable,  351. 
how  affected  by  mistake,  448,  449,  465,  467. 
warranty  or  condition  upon,  466. 
by  sample  ;  rule  as  to  secret  defects  in  sample,  476. 
purchase  by  one  not  meaning  to  pay  is  fraud,  534. 
fraudulent,  effect  of,  558,  566. 

distinction  where  delivery  is  obtained  by  false  pretences  without 
ally  contract,  567. 

SALE  OF  LAND : 

*         by  or  to  infant,  voidable,  57. 

Statute  of  Frauds  as  to,  159. 

effect  of  mistake  as  to  parcels,  458. 
„  price,  463. 

misdescription  of  thing  sold  distinguished  from  fundamental  error, 
468. 

mistaken  purchase  or  tenancy  of  property  really  one's  own  472. 

with  option  of,  or  agreement  for  repurchase,  488. 

effect  of  misdescription  on,  518. 

specific  performance  with  compensation,  619. 

cases  where  compensation  inapplicable,  521. 

duty  of  vendor  to  give  correct  description,  524. 

like  duty  of  purchaser  in  special  circumstances,  525. 

effect  of  special  conditions  as  to  title,  526. 

non-disclosure  of  latent  defect  of  title,  526. 

by  auction,  employment  of  puffer  at,  539. 
And  tee  Spkoific  Pxbfobmanoi. 
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SALE  OF  REVERSION : 

under  old  law,  voidable  for  undervalue,  604. 

the  development  of  the  doctrine  by  deciaiona,  605. 

its  abrogation  by  31  Vict.  c.  4  .  .  606. 

by  person  in  dependent  position,  present  rule  as  to,  611. 

SATISFACTION: 

by  stranger,  whether  a  bar  to  subsequent  action  on  contract,  462. 

SEAL: 

necessity  of,  in  early  English  law,  137. 

misapplication  of,  138. 

necessity  of,  in  contracts  of  corporations,  145,  sqq, 

companies,  &o.,  required  by  statute  to  use  their  proper  seal,  146. 

corporation  may  use  any  seal  at  common  law,  146,  674. 

of  corporation,  whether  equivalent  to  signature,  220. 

SEAMEN :  wages  of,  not  insurable  at  common  law,  333. 
SEDITIOUS  PUBLICATIONS  :  See  Immoral  Publications. 

SEPARATE  ESTATE : 

origin  of  separate  use,  666. 

earlier  doctrines  as  to  power  of  binding  separate  estate,  667. 

rules  as  to  "  general  engagements,"  668. 

specific  petformance  against,  669. 

effect  of  cessation  of  coverture  on,  670. 

whether  liable  for  debts  contracted  before  marriage,  670. 

whether  "engagement"   must    comply   with    ordinary    forms    of 

contract,  671. 
whether  analogy  of  Statute  of  Limitation  applies  to  claims  against, 

79,  672. 
whether  liable  on  quasi-contracts,  672. 
equitable  doctrine  of,  84,  Note  C. 

SEPARATE  PROPERTY: 

what  is,  by  Act  of  1882..85. 

married  woman  may  bind  herself  and  be  made  bankrupt  in  respect 

of,  77,  86,  86. 
contiact  made  as  to,  binds  after^acquired  property,  86. 
is  liable  for  ante-nuptial  debts,  86. 

whether  debts  contracted  during  coverture  with  respect  to,  become 
personal  debts  on  termination  of  coverture,  86. 
And  tee  Mabbied  Woubn. 

SEPARATION :  judidal ;  effect  on  wife's  capacity  of  contracting,  83. 
P.  C  C  C 
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SBPABATION  DEEDS: 

agreementa  for,  between  huaband  and  wife  alone,  82. 

when  parties  not  lawfully  married,  proviso  for  reconciliation  void, 

290. 
validity  of,  292. 
eflfeot  of,  on  special  points,  298. 
avoided  by  reconciliation,  291. 
agreement  for  future  separation  void,  295. 
provisions  for  custody  of  children  in,  332. 

SERVICE :  infant's  contract  of,  66,  72. 

SETTLEMENTS  : 

"  in  fraud  of  marital  right,"  275. 
reformation  of,  according  to  previous  articles,  498. 
duty  of  full  disclosure  in  negotiations  for,  529. 
post-nuptial,  how  far  supported  by  informal    ante-nuptial  agree- 
ment, 636. 
i\      And  see  Infants  and  Voluntabt  Gift  or  Sbttikment. 

SHAREHOLDER  : 

infant  may  be,  57. 

and  is  liable  for  calls  if  shares  not  disclaimed,  65. 

right  of,  to  restrain  company  from  acts  not  warranted  by  its  con- 
stitution, 120,  683. 

ratification  by  assent  of,  123,  687. 

cannot  treat  contract  as  void  by  reason  of  variance  between  pro- 
spectus and  memorandum  of  association,  461. 

right  of,  under  Companies  Act,  1867,  s.  38.  532. 

only  original  shareholders  are  entitled  to  rely  on  prospectus,  556. 

cannot  repudiate  shares  after  acts  of  ownership,  559. 

cancellation  of  shares  on  other  grounds  equivalent  to  repudiation, 
582. 

cannot  repudiate  after  change  in  constitution  of  company,  564. 

cannot  repudiate  after  commencement  of  winding-up,  668. 

must  be  diligent  in  repudiation,  572. 

SHARES: 

transfer  of,  164,  223. 

invalid   when  directors'   consent   obtained  by  fraud, 

540,  541. 
repudiation  of,  461,  n.,  564,  568. 
error  in  numbers  of,  not  material,  461. 
sale  of,  after  winding-up,  not  enforceable,  470,  474. 

SHIPS :  transfer  of,  163. 

SIMONY :  purchase  of  next  presentation,  704. 
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SLAVERY: 

American  opinions  as  to  effect  of  abolition  of,  on  prior  oontnusti, 

297. 
contract  for  sale  of  slaves  in  slave  country,  not  void  in  England,  871. 

statutes  against  slave  trade,  704.  .,  '^ 

"  SLIP  : "  in  marine  insurance,  effect  of,  IPl,  639. 
statutory  enactments  relating  to,  639. 
recognised  for  collateral  purposes,  640. 

SOOIAL  DUTY  :  whether  agreement  against,  void,  333. 

SOLICITOR  : 

what  agreements  with  client  are  bad  for  champerty,  322. 

purchase  of  subject-matter  of  suit,  by,  322. 

purchase  by,  from  client,  687. 

costs  of  uncertificated  solicitor  not  reoovetabld,  644. 

how  soon  costs  may  be  sued  for,  645. 

special  agreement  with  client,  651. 

statutes  affecting,  704. 

SOLIGirOR  AND.  CLIENT  (contracts  between)  : 

how  affected  by  the  rules  of  law  against  champerty,  822. 

allowed  by  statute,  651,  589. 

presumption  of  influence  in  contracts  between,  587. 

SOLICITORS'  REMUNERATION   ACT :  as  to  agreements  between 
solicitor  and  client,  651. 

SPECIFIC  PERFORMANCE  : 

not  granted  at  suit  of  infant,  59. 

nor  since  Infants'  Relief  Act  of  any  contract  made  during  infancy, 
61. 

against  married  woman's  separate  estate,  669. 

of  contract  by  railway  company  to  purchase  land,  680. 

refused  against  purchaser  who  bid  for  wrong  lot,  458. 

refused  in  certain  cases  where  contract  ambiguous  or  description 
excusably  misunderstood,  460. 

refused  where  instrument  sued  on  does  not  express  the  real  agree- 
ment, 490. 

with  compensation,  on  sale  of  land,  519. 

at  suit  of  either  party  where  misdescription  not  substantial,  619. 

at  purchaser's  option  where  substantial  and  capable  of  estimation, 
519. 

where  misdescription  substantial  and  not  capable  of  estimation, 
option  only  to  rescind  or  to  affirm  unconditionally,  621.        '  ~  " 

when  vendor  can  make  good  his  description,  623. 

whether  it  can  be  refused  for  undervalue  alone,  698. 
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SPEOIFIO  FERVOBMANGE—amtinued. 

whether  not  enforoeable  where  oollftteral  repreaentation  nou  ueing  a 
term  of  the  contract  or  amounting  to  a  distinct  contract  has  not 
been  foIfiUed,  712. 

SPIBITS  :  etatutes  affeotmgsale  of,  704. 

SPIBITUAL  INFLUENCE : 

its  relation  to  undue  influence,  593. 
treatment  of,  by  French  law,  Note  L. 

STAMPS: 

effect  of  foreign  laws  as  to,  309. 

nnstamped  document  when  admissible  as  evidence,  642. 

variation  of  contract  by  subsequent  unstamped  agreement,  642. 

STATUTE  OF  FRAUDS.    See  Fbaudb,  Statute  of. 

STATUTE  OF  LIMITATION.    See  Limitation,  Statdtbs  of. 

STATUTES: 

construction  of  prohibitory,  278. 
what  is  meant  by  policy  of,  280. 
particular  ocoupationsj  &;c.,  regulated  by,  Note  H. 

"  STIFLING  PROSECUTION,"  316. 

STIPULATION :  in  Roman  law,  133. 


STRANGER : 

to  contract,  cannot  sue  on  it,  204. 
satisfaction  of  contract  by,  whether  it  b 


ion,  462. 


SURETY: 

when  discharged  by  subsequent    dealings   between  creditor  and 

debtor,  270. 
entitled  to  benefit  of  seouritiet),  271. 
discharged  by  misrepresentation  or  concealment  on  part  of  creditor, 

515. 
but  creditor  not  bound  to  volunteer  information,  517. 

"  SURPRISE  " :  whether  a  ground  of  relief  against  contracts,  613. 

SWISS  FEDERAL  CODE  :  on  contract  by  correspondence,  664. 

TESTATOR :  agreement  to  influence,  void,  337. 

TALLIES  :  use  of,  143. 

THIRD  PARTIES : 

cannot  sue  on  contract,  201i 

apparent  exoeptione  to  this  rule,  202,  $qq. 
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THIRD  PARTIES— conlinwed, 

fraad  od,  vitiatea  oontraot,  265. 

wrong  to,  not  presumed,  269. 

inatrument  not  rectified  against  interests  of,  497. 

TIME: 


when  of  essence  of  contract  in  equity,  485. 
may  be  made  BO  by  expreaa  agreement,  486. 

TIME-TABLE :  effect  of  statement  in,  15. 

TIPPLING  ACT  :  small  debts  for  spirits  made  njt  recoverable  by,  652. 

TORT:  "founded  on  contract",  infant  not  liable  for,  73. 
liability  of  corporations  in,  113. 

TRADE : 

contracts  of  corporations  in  course  of,  need  not  be  under  seal,  147. 
agreements  in  restraint  of.    See  Restbaini  of  Tbadx. 

TRADE  UNIONS : 

agreement  for  strike  not  enforceable,  338. 
but  since  Act  of  1871,  not  punLihable,  n,  338. 
certain  agreements  of,  lawful  but  not  enforceable,  653. 

TRADING  WITH  ENEMIES : 

without  licence  from  crown,  illegal,  304. 
contracts  dissolved  or  suspended  by  war,  305. 
neutral  trad'  with  belligerents  not  unlawful,  307. 

TRESPASS  :  agreement  to  commit,  void,  265. 

TRUSTEES : 

notice  of  assignment  to,  210. 

must  account  to  cestnis  que  trust  notwithstanding  collateral  ille- 
gality, 362. 
must  be  impartial  as  between  cestuis  que  trust,  594. 

TRUST  : 

how  far  in  the  nature  of  contract,  197. 

assignment  of,  207. 

agreement  to  commit  breach  of,  void,  266. 

UNDERVALUE : 

does  not  itself  avoid  coptract,  but  may  be  evidence  of  fraud,  &c., 

595,  696. 
whether  specific  performance  can  be  refused  for,  598. 
treatment  of  in  foreign  law.  Note  L. 

UNDUE  INFLUENCE : 
what  is,  579,  sqq. 
presumed  from  certain  relations,  581. 
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UNDUE  INFLUENCE— <5on<inued. 

burden  of  proof  in  anoh  caaes,  583. 

premunption  does  not  extend  to  wills,  683,  n. 

■apposed  general  rale  as  to  voluntary  donations,  584. 

Tolnntary  settlements  when  set  aside,  585. 

influence  once  shown  presumed  to  continue,  586. 

purchases  by  solicitor  from  diest,  587. 

duty  of  persons  in  fiduciary  relatioas,  588. 

Indian  Contract  Act  on  duty  of  party  contracting  in  loco  parentis 

689,  n. 
no  presumption  against  "  family  arrangements."  590. 
particular  relations  where  influence  presumed,  691. 
relations  analogous  to  parent  and  child,  591. 

„  „  solicitor  and  client,  592. 

spiritual  Influence,  593. 
apart  from  fidudaiy  relation,  594. 
undervalue,  how  far  material,  595,  sqq. 
protection  of  expectant  heirs,  &c.,  602,  sqq. 
''^-      rules  of  equik^  as  to  "  catching  bargains,"  606. 

sales  of  reversionary  interests  by  persons  in  dependent  position,  611 

"  surprise,"  &o.,  as  evidence  of,  612. 

resciselon  of  contract  for,  615. 

whether  material  if  exerted  by  slranger  to  the  contract,  617. 

effect  of  confirmation  or  delay,  617. 

by  foreign  laws,  716. 

doctrine  of  captation  in  Frenolt  law.  Note  P,  717. 


UNLAWFUL  AGREEMENTS : 
general  classification  of,  261. 
to  commit  offence,  &c.,  263. 
to  commit  civil  wrong,  265. 
in  fraud  of  creditors,  269. 
for  marriage  within  prohibited  degrees,  27  dt 
so  luade  by  prohibitory  statutes,  ?'\. 
agreements  contrary  to  Public  Poliot  {which  see),  298. 
general  rules  as  to  treatment  of  them,  347,  sqq. 
where  promises  are  independent,  the  lawful  ones  enforceable,  343. 
unlawful  consideration  avoids  whole  agreement,  349. 
where  immediate  object  unlawful,  agreement  void,  350. 
ulterior  unlawful  intention  of  both  parties,  or  of  one  knov>'n  to  the 

other,  makas  agreement  void,  350. 
effect  of  intended  unlawful  use  of  subject-matter  of  contract,  351. 
innocent  party  uay  rescind  on  distovering  unlawful  intention  of  the 

other,  351. 
agreements  void  as  part  of  unlawful  scheme,  though  subsequent  to 

the  unlawful  act,  858. 
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UNLAWFUL  AGREEMENTS -«m*tnMed. 

seourities  subsequently  given  for  payment  of  money  under  unlawful 

agreements,  void,  354. 
illegality  may  always  be  shown  by  extrinsic  evidence,  866. 
where  immediate  object  not  unlawful,  unlawful  intention  must  be 

shown  to  have  existed  at  date  oi  agreement,  357. 
the  parties'  knowledge  or  ignorance  of  the  law  may  be  material  for 

this  purpose,  359. 
unlawful  intention  not  to  be  presumed,  359. 
when  payments  under,  can  be  recovered,  360. 
rule  that  party  in  •pari  delicto  cannot  recover,  360. 
collateral  illegality  does  not  affect  duty  of  agents  to  account  to 

principals,  362. 
money  recoverable  where  agreement  not  executed,  OdS. 
unless  manifestly  repugnant  to  justice  or  morality,  364. 
where  payment  not  voluntary,  or  parties  otherwise  not  in  pari  ddieto, 

366. 
conflict  of  laws  as  to  lawfulness  :  what  local  law  governs,  3C7. 
contract  for  sale  of  slaves  made  and  to  be  performed  in  a  slave  state 

is  recognized  in  English  courts,  371. 
conflict  of  laws  in  time :  contract  dissolved  by  performance  becom- 
ing unlawful,  375. 
whether,  in  absence  of  original  unlawful  intention,  an  agreement 

may  become  valid  by  performance  becoming  lawful,  375. 
statutes   forbidding   or    regulating   particular  contracts  collected. 
Note  G. 


343. 


to  the 

351. 
of  the 

dent  to 


USURY  LAWS : 

repeal  of,  has  not  altered  doctrine  of  "  catching  bargains,"  606. 
its  effect  on  subsisting  loans,  654. 

VARIATION :  oral,  of  written  contract,  available  for  defendant  but  not 
for  plaintiff,  491. 

VENDOR  AND  PURCHASER.    -See  Sale  of   Land  ;  Sprcific  Pbb- 

FOBMANCE. 

VIS  MAJOR :  meaning  of,  394. 

VOID  AND  VOIDABLE : 

distinction  between  these  terms,  8. 
confusion  between  the  terms,  54. 

contracts  of  infants  at  common  law  voidabb,  not  void,  59. 
contracts  of  lunatics,  when  void  or  voidable,  87,  92. 
agreement  may  be  void  without  being  forbidden,  or  vice  versa,  284. 
deed  void  in  part  by  statute,  not  necessarily  void  altogether,  349. 
contract  depending  on  personal  skill,  &c.,  made  void,  not  voidable 
by  Bubsequent  disability,  403. 
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VOID  AND  VOIDABLE— «m<t»tted. 

in  aome  oasM  agreement  may  be  void  as  against  third  persons  but 
voidable  as  between  the  parties,  476,  477. 

VOLUNTARY  COVENANT :  specific  performance  of,  not  granted,  184. 

VOLTJNTABY  DEED  :  not  rectified  agidnst  grantor,  499. 
And  see  Undue  Influenoi. 

VOLUNTARY  GIFT  OR  SETTLEMENT: 

question  as  to  burden  of  proof  on  donee,  584. 

readily  set  aside,  685. 

power  of  revocation  not  necessary  to  validity  of,  585. 

WAGERS : 

void  by  statute,  but  not  illegal,  285. 

former  treatment  of  them  at  common  law,  299. 

parties  repudiating,  may  recover  deposit  from  ktakeholder,  363. 

authorities  as  to,  705. 

WAGES :  statutory  enactments  as  to  payment  of,  705. 

WARRANTY: 

implied,  of  agent's  authority,  105. 
implied  in  contract  to  marry,  106,  n. 
e£Fect  of,  as  distinguished  from  condition,  510. 
express,  on  sales  of  goods,  510. 

WEIGHTS  AND  MEASURES :  statutes  regulating,  706. 

WILL: 

covenant  not  to  revoke,  not  broken  by  sabsequout  marriage,  336. 
contract  to  make  disposition  by,  lawful,  337. 
execution  of  wrong  document  as,  wholly  inoperative,  444,  n. 
presumption  of  undue  influence  never  applied  to,  583,  n. 
cannot  be  rectified,  but  general  intention  may  take  effect  against 
particular  words,  Note  I. 

WINDING-UP : 

secret  agreement  for  conduct  of,  void,  817. 
right  to  proceed  with  creditor's  petition  for,  not  saleable,  326. 
■hares  cannot  be  repudiated  after,  461.  568. 
of  insurance  companies,  application  of  prohibitory  stamp  laws  to 
poUcies,  641,  642. 

WRITING: 

contracts  in,  not  a  special  class  in  English  law,  168,  n. 
agreements  in,  not  varied  by  parol  evidence,  236. 
but  may  be  construed  by  evidence  of  special  meaning  of  terms,  289. 
or  supplemented  by  customary  terms,  241. 
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